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REPORT. 


To  the  Honorable  Legislature  of  Wisconsin: 

The  Railroad  Goramissioners  have  the  honor  to  submit  their  annual 
report  covering  the  operations  of  the  railroads  of  this  State,  so  far 
as  the  same  can  be  determined,  for  the  year  1875,  together  i?rith 
an  account  of  the  Commissioners^  proceedings  under  the  law,  and 
the  results  of  their  further  inquiries  into  railway  transportation 
and  the  proper  relation  of  transportation  companies  to  the  gov- 
ernment of  the  State. 


,    L— DOINGS  OF  THE  COMMISSIONERS. 

RS-CLA8SIFICATI0N  OF  BOADB  AND  BATSS  OF  FARE  AKD  FREIGHT. 

Chapter  273,  laws  of  1874,  assigned  the  railroads  of  the  State  to 
three  general  classes.  A,  B,  and  C.  To  class  A  were  assigned  the 
Chicago,  Milwaukee  &  St.  Paul  Railway,  the  Chicago  &  Northwest- 
em  Railway,  and  the  Western  Union  Railroad.  The  Wisconsin 
Central,  the  West  Wisconsin,  and  the  Green  Bay  &  Minnesota  rail- 
roads were  placed  in  class  B.  All  other  roads  were  to  be  included 
in  class  C.  Roads  operated  by  any  company  under  a  lease  or  other 
contract  were  to  be  treated  as  if  owned  by  the  company  operating 
them. 

In  addition  to  the  restrictions  put  upon  the  roads  by  that  law, 
provision  was  made  as  to  transportation  of  passengers,  that  no  A 
company  should  charge  more  than  three  cents  a  mile  per  passenger, 
no  B  company  more  than  three  and  one-half  cents  per  mile,  and  no 
C  company  more  than  four  cents  a  mile.  As  to  the  transportation 
of  freight  in  seven  special  classes — D,  E,  F,  G,  H,  I,  and  J — rates 
were  prescribed  in  the  law  which  could  not  be  exceeded  by  com- 
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panie»  belonging  to  classes  A  and  6;  while  companies  in  class  C 
were  permitted  to  make  any  charges  in  those  classes  not  exceeding 
the  rates  actually  in  force  on  their  respective  roads  on  the  first  day 
of  June,  1873. 

The  four  general  classes,  1,  2,  3,  4,  embracing  merchandise,  were 
only  so  far  interfered  with  as  to  provide  that  the  rates  on  freight 
included  therein,  under  the  Milwaukee  &  St.  Paul  Company's  class- 
ification of  June  15,  1872,  should  not  exceed  the  rates  actually 
charged  for  carrying  such  freight  on  June  1, 1873. 

The  Commissioners,  whose  appointment  was  provided  for  in  the 
same  act,  were  empowered  to  make  certain  changes  in  the  classifi- 
cation of  rates,  and  were  required  to  make  formal  publication  of 
this  classification  when  perfect.ed. 

During  tlie  year  1874,  complaint  was  made  by  nearly  all  com- 
panies of  the  insufficiency  of  the  rates  allowed  them.  The  B  com- 
panies so  far  convinced  the  last  legislature  of  the  justice  of  their 
complaint  that  on  the  2d  day  of  last  March,  there  was  approved  a 
law,  to-wit,  Chapter  113,  laws  of  1875,  so  changing  the  classifica- 
tion of  roads  as  to  make  but  two  classes — class  A  and  class  B.  Class 
A  was  to  include  the  same  roads  as  before,  and  class  B  was  to  in- 
clude all  other  roads.  As  to  rates,  companies  operating  A  roads 
were  to  be  governed  by  the  rates  prescribed  in  the  law  of  1874,  and 
all  B  companies,  although  limited  to  the  maximum  passenger  rate  of 
four  cents  a  mile,  were  to  enjoy  the  privileges  of  charging  their  own 
freight  rates  of  June  1, 1873,  as  the  C  companies  had  been  permitted 
to  do  under  chapter  273,  laws  of  1874. 

Subsequently,  however,  and  but  a  day  or  two  later,  the  legisla- 
ture (of  1875)  passed  a  law  (Chap.  334)  changing  the  freight  rates 
chargeable  hy  all  A  and  £  companies;  apparently  not  bearing  in 
mind  the  fact  that,  under  the  provisions  of  the  law  just  enacted, 
(chapter  113)  the  classes  A  and  B  had  been  made  to  include  all  the 
roads  in  the  State. 

As  this  conflict  between  the  laws  approved  March  2d  and  March 
5th  was  not  discovered  until  after  the  adjournment  of  the  legislar 
ture,  the  Commissioners  found  the  task  of  re-classification  under 
chapter  273,  laws  of  1874,  as  amended,  somewhat  embarrassing. 

After  due  deliberation,  they  performed  that  duty,  however,  on 
the  17th  of  March  issuing  in  printed  form,  for  the  use  of  the  pub- 
lic and  of  railway  companies,  the  Classification  of  Roads  and  Rates 
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of  Fare  and  Freight  found  on  pages  1  to  4  of  the  "Official  Papers," 
accompanying  this  report. 

APPLICATION  OF  THE  AMENDED  LAW. 

1,  As  to  through  rates. 

One  of  the  difficulties  of  enforcing  the  law  of  1874,  in  respect  to 
rates,  grew  out  of  the  fac^.  that,  while  the  law  required  that  in  case 
of  freight  passing  oyer  two  or  more  roads  "  the  distance  for  carrying 
such  freight  shall  be  computed  from  where' it  is  received," — evidently 
meaning  from  where  it  was  first  received, — there  was  no  provision 
requiring  the  companies  owning  the  connecting  lines  to  pro-rate  the 
charges.  Because  of  this  omission,  several  of  the  companies  as- 
sumed that  they  severally  received  the  freight  coming  from  other 
lines  at  the  connecting  pointy  and  on  this  basis  computed  the  dis- 
tance and  made  their  charges. 

In  this  way  it  sometimes  happened  that  a  shipper  was  charged 
the  high  rate  allowed  for  the  first  haul  two  or  three  times  over,  the 
aggregate  sum  being  considerably  larger  than  the  sum  of  old  rates 
paid  before  the  passage  of  the  law. 

This  defect  in  the  law  of  1874  was  remedied  by  section  2  of  chap- 
ter 334,  laws  of  1875,  which  provides  that  when  freight  so  passes 
from  one  road  to  another  *'  the  amount  received  for  such  transpor- 
tation shall  be  divided  between  the  companies  as  the  officers  thereof 
may  agree,"  and  that  where  such  agreement  is  found  impracticable 
the  terms  of  such  division  of  receipts  shall  be  settled  by  arbitration 
in  the  manner  in  said  section  prescribed. 

Notwithstanding  this  plain  and  specific  provision  of  law,  several 
instances  of  its  violation  were  brought  to  the  notice  of  your  Com- 
missioners in  the  early  part  of  the  last  season,  and  it  was  not  until 
after  considerable  time  had  been  consumed  by  the  necessary  inves- 
tigations, and  by  explanations  of  managers,  negotiations  between 
companies,  correspondence,  (see  pages  232  to  272  of  Official  Papers, 
&c.,)  and  personal  interviews  on  the  part  of  the  Commissioners  and 
the  Attorney-Oeneral  with  the  attorneys  and  managers  represent- 
ing the  corporations,  that  an  agreement  was  finally  concluded 
by  and  between  the  Chicago,  Milwaukee  &  St.  Paul  and  the  Chi- 
cago &  Northwestern  Railway  Companies. 

As  to  the  other  corporations,  the  principal  complaints  on  the 
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score  of  a  refusal  to  make  continuous  through-rates  were  against 
the  West  Wisconsin  Railroad  Company.  The  difficulty  here  arose 
out  of  the  claim  made  hy  the  officers  of  that  company,  (1)  that  it 
was  impossible  for  them  to  make  the  road  pay  its  operating  ex- 
penses with  any  lower  rates  than  they  were  receiving  in  1873,  and  (2) 
that  the  last  legislature  evidently  intended  to  grant  them  the  relief 
they  asked  when  it  enacted  the  law  (chapter  113)  making  a  new 
classification,  and  giving  to  their  own  and  other  B  companies  the 
privileges  of  C  companies  under  the  provisions  of  the  original 
''  Potter  Law." 

With  them,  therefore,  there  was  a  serious  obstacle  in  the  way  of 
pro-rating  with  the  companies  operating  connecting  lines.  On  the 
other  side,  the  Chicag:o,  Milwaukee  and  St.  Paul  and  the  Chicago  and 
Northwestern  companies  excused  themselves  for  non-compliance 
with  the  law  as  to  division  of  earnings  with  the  West  Wisconsin  com- 
pany on  the  grour^  that  they  were  unable  to  get  an  agreement  to 
pro-rate  on  a  just  and  equal  basis.  And  so  for  a  time  each  of  the  com- 
panies above-named  charged  the  local  rates.  At  length,  however, 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  gave  orders 
to  its  agents  to  receive  the  legal  through-rates  and  retain  only  the 
pro-ratae  share  of  the  earnings  due  to  them  under  the  law.  [See  p. 
272  of  Official  Papers,  accompanying  this  report.] 

2.  As  to  rates  on  the  B  roads. 

But  few  complaints  were  made  during  the  season  on  account  of 
charges  in  excess  of  the  legal  rates  by  "  B  "  companies.  Indeed, 
of  the  Wisconsin  Central  no  complaint  has  been  made  at  all.  And 
the  complaints  made  by  parties  shipping  on  the  West  Wisconsin 
Railroad  were  confined  to  a  very  few  persons.  The  effort  made  by 
the  Commissioners  to  effect  a  satisfactory  settlement  of  the  differ- 
ence in  these  cases,  and  the  final  result  of  these  efforts  will  appear 
from  the  correspondence.  [See  especially  pp.  272-3  and  305-6 
Official  Papers,  etc.] 

3,  As  to  mterchange  of  traffic. 

Early  in  the  past  season  there  were  a  few  complaints  of  viola- 
tions of  the  provisions  of  section  4  of  chapter  334,  laws  of  1875, 
relating  to  receiving  and  forwarding  freight  at  connecting  points, 
without  requiring  cars  to  be  unloaded.    But  on  this  point  the  sev- 
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eral  companies  appear  to  haye  complied  with  the  law- on  learning 
what  its  requirements  were. 

4.  As  to  pre-payment  of  freight  charges, 

Yarious  complaints  were  filed  against  the  Chicago,  Milwaukee 
and  St  Paul,  the  Chicago  and  Northwestern,  the  West  Wisconsin, 
and  the  Green  Bay  and  Minnesota  companies,  (only  one  or  two 
against  the  company  last  named)  for  demanding  payment  of  charges 
in  advance  of  final  delivery,  in  violation  of  that  portion  of  section 
4  of  chapter  334,  laws  of  1875,  which  provides  that  "  advanced 
payment  of  freights  shall  not  be  required  as  a  condition  prece- 
dent to  carriage,  except  in  case  of  perishable  freight  or  articles 
of  little  value."  The  correspondence  growing  out  of  complaints 
filed  by  Christian  Obrecht  of  Sauk  City,  by  Mason,  Blood  & 
Co.,  of  Appleton,  Van  Brunt  &  Davis,  of  Horicon,  and  some 
other  parties,  (for  which  correspondence  see  especially  pages  234 
io  255  of  accompanying  OfiBcial  Papers),  will  serve  as  illustra- 
tions of  the  embarrassments  that  were  encountered  in  disposing  of 
this  class  of  complaints.  They  were  easily  settled  when  arrange- 
ments had  been  made  for  pro-rating;  and  for  some  time  past  no 
complaints  of  this  sort  have  been  filed  in  this  office. 

5.  As  to  connection  of  passenger  trains. 

The  great  inconvenience,  vexations,  delays,  and  unnecessary  ex- 
pense entailed  by  the  failure  of  passenger  trains  on  different  lines 
to  make  proper  connection  at  common  points,  in  times  past,  led  to 
the  adoption  by  the  last  legislature  of  section  5,  chapter  834,  laws 
of  1875,  which  places  it  in  the  power  of  the  Commissioners  to  en- 
force close  connections  wherever  they  are  found  to  be  practicable. 

Several  cases  have  arisen  in  which  the  services  of  the  Commis- 
sioners were  invoked  in  this  behalf.  And  we  report  with  pleasure 
that  in  every  instance  where  it  seemed  possible  to  remedy  the  evil 
of  bad  connections,  or  no  connections,  it  has  been  cheerfully  and 
promptly  done. 

6,  As  to  railway  company  returns. 

Under  the  present  law,  the  commissioners  have  no  authority  in 
express  words  to  demand  such  reports  as  they  may  deem  essential 
to  a  proper  knowledge  of  the  financial  condition  of  companies  and 
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the  business  done  by  them.    Section  9,  of  chapter  273,  laws  of 

1874,  reads  as  follows: 

"  Section  9.  Said  railroad  commissioners  shall  have  power  to  ad- 
minister oaths,  or  affirmation,  to  send  for  persons  or  papers,  under 
such  regulations  as  they  may  prescribe,  and  shall  at  any  and  all 
times  have  access  to  any  and  all  books  and  papers  in  any  railroad 
office  kept  for  and  used  by  any  railroad  company  in  this  State." 

And  section  12  of  the  same  law  contains  this  provision: 

"  *  *  *  The  board  of  commissioners  shall  prescribe  the  form 
and  manner  in  which  all  reports  from  railroad  companies  under  the 
provisions  of  this  act  shall  be  made,  and  suitable  blanks  for  that 
purpose  shall  be  provided  (Jo^')  by  the  Secretary  cf  State." 

Acting  under  this  general  authority,  and  under  the  requirement 
of  the  law  to  make  annual  returns  of  certain  facts  relating  to  the 
cost,  earnings,  and  indebtedness  of  railroads,  your  Commissioners, 
in  conference  with  the  Commissioners  of  the  States  of  Illinois  and 
Minnesota,  prepared  a  certain  **  form  "  of  reports  to  be  requested  of 
railroad  companies,  and  sent  printed  copies  thereof  to  the  president 
of  each  company  operating  a  road  or  roads  in  this  State. 

This  communication  and  the  form  accompanying  are  printed  on 
pages  5  to  23,  inclusive,  of  Official  Papers  submitted  herewith. 

Except  in  the  case  of  the  Green  Bay  and  Minnesota  R.  R.  Co.,^ 
(see  pp.  293  to  300  of  Official  Papers  and  Correspondence)  no  protest 
was  formally  made  against  this  demand.  This  company  at  length 
acquiesced,  however,  and  made  as  full  returns  to  the  Commissioners 
as  seemed  practicable  under  the  circumstances. 

Returns  were  reasonably  expected  from  some  other  companies 
which  had  not  at  all  reported.  And  as  the  certainty  of  failure  did 
not  appear  until  it  was  too  late  to  adopt  the  means  authorized  in 
section  9,  above  quoted,  they  are  none  of  them  represented  in  this 

report. 

The  following  are  the  companies  reporting: 
Chicago,  Milwaukee  and  St.  Paul. 
Chicago  and  Northwestern. 
Galena  and  Southern  Wisconsin. 
Green  Bay  and  Minnesota. 
Mineral  Point. 

Madison  and  Portage  (now  Chicago  and  Superior). 
Prairie  du  Chien  and  McGregor. 
Sheboygan  and  Pond  du  Lae. 
Western  Union. 


DEFICIEKCIE8  OP  THE  RETURNS  MADE.  7 

Wisconsin  Central. 
Wisconsin  Valley. 

The  companies  not  reporting  are: 
Chicago  and  Tomah. 
Milwaukee,  Lake  Shore  and  Western. 
Superior  and  St.  Croix. 

DEFICIENCIES  OF  THE  RETURNS  MADE. 

It  will  be  observed  that  the  form  of  report  adopted  by  the  Com- 
missioners (pp.  5  to  23)  is  far  more  systematic  and  complete  than 
the  form  prescribed  in  chapter  119,  laws  of  1872,  and  heretofore 
used  by  the  railroad  companies  in  making  their  annual  returns  to 
the  Secretary  of  State.  Owing  to  this  fact  it  is  reasonable  to  sup- 
pose that  the  accounts  kept  were  not  adapted  to  such  showings 
in  every  particular  as  were  required  by  the  new  form.  This  will  ac- 
count for  many  of  the  deficiencies  observeable  in  the  fullest  of  the 
first  reports  made.  There  are  particulars,  however,  in  which  there 
is  but  little  ground  for  such  allowance;  such,  for  example  as  those 
found  on  page  81,  82  and  83,  under  the  important  heading?,  "  Cost 
of  Railroad  and  Equipment,"  and  "  Doings  of  the  Year  in  Transpor" 
tation."  It  would  seem  incredible  that  any  railroad  company  should 
be  without  the  data  for  answering  such  questions  as  are  therein  pro- 
posed concerning  cost  of  right  of  way,  cost  of  real  estate  exclu- 
sive of  right  of  way,  cost  of  equipment,  the  number  of  employees  of 
every  class,  the  mileage  of  freight  and  passenger  trains,  passenger 
mileage  and  ton  mileage,  the  total  freight  of  difierent  classes  )n  tons, 
and  other  matters  of  general  importance. 

The  returns  made  by  the  Chicago  and  Northwestern  Company 
are  in  some  respects  valueless  because  of  the  neglect  to  separate 
the  Wisconsin  from  its  other  lines  in  making  answer  to  questions 
relating  to  receipts,  earnings,  etc.  It  may  be  allowed  that  there 
are  some  difficulties  in  the  way  of  such  a  separation,  but  they  are 
not  insuperable;  and  until  such  separate  accounts  are  kept  and  es- 
timates made  the  legislature  and  the  people  must  remain  very 
much  in  the  dark  as  to  the  business  done  by  that  company  on  its 
Wisconsin  lines.  Some  advantage  in  this  and  other  particulars 
would  doubtless  be  gained  by  the  State  were  all  companies  owning 
or  operating  roads  in  Wisconsin  required  to  have  a  branch  office 
located  within  our  own  boundaries.    This  would  be  attended  with 
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some  inconyenience  and  additional  expense,  however,  which  should 
not  be  imposed  unnecessarily. 

Perhaps  a  method  better  than  this,  and  better  than  the  provision 
of  the  Michigan  law  imposing  a  heavy  fine  for  neglect  to  make  the 
reports  provided  for,  would  be  to  require  the  Secretary  of  State  and 
the  State  Treasurer,  on  notice  from  the  Railroad  Commissioners 
that  proper  reports  have  not  been  filed,  to  add  some  definite  per- 
centage— to  be  determined  by  the  legislature — to  the  license-fee 
payable  by  the  delinquent  company.  Either  this,  or  a  more  general 
provision,  requiring  the  Secretary  of  State  to  refuse  the  certificate  of 
license  to  all  companies  until  the  necessary  reports  had  been  filed 
with  the  Commissioners,  may  be  necessary  in  order  to  insure  re- 
turns of  real  value. 

The  Chicago,  Milwaukee  and  St.  Paul  Company  has  shown  a  com- 
mendable readiness  to  make  as  full  and  complete  a  report  as  the 
data  in  their  possession  would  allow.  Their  report  was  promptly 
forwarded,  and  bears  evidence  of  much  pains-taking  in  its  prepara- 
tion. 

As  a  whole,  the  reports  are  not  so  full  and  complete  as  it  was 
hoped  they  would  be  made;  certainly  not  so  complete  as  is  essential 
to  any  just  comparison  of  the  working  economy  of  the  diiOferent 
roads,  nor  sufficiently  so  to  warrant  the  footings  essential  to  a  fair 
showing  of  the  entire  railroad  operations  of  the  State.  Neverthe- 
less, they  will  be  found  to  contain  some  valuable  information,  not 
heretofore  obtained  by  the  State,  and  may  be  regarded,  in  the  ag- 
gregate, as  a  good  beginning  of  a  system  of  reports  that  will  yidd 
satisfaction  in  the  future. 

CONFLICT  OF  LAWS  BKLATING  TO  BEP0BT8. 

Allusion  has  already  been  made  to  chapter  119,  laws  of  1872, 
which  requires  each  railroad  company  doing  business  in  Wisconsin  to 
make  on  or  before  the  1st  day  of  Feb.  (see  law)  in  each  year,  a  report 
of  its  transactions  for  the  year  ending  on  the  31st  of  the  next  pre- 
ceding December.  As  the  report  made  each  year  by  the  Secretary 
of  State  is  for  the  fiscal  year  ending  September  30,  it  results  that 
the  information  contained  in  the  railway  returns  therein  embodied, 
can  only  reach  the  public  and  the  legislature  for  a  year  or  more 
after  the  date  to  which  that  information  belongs.  On  these  ac- 
counts, and  also  because  the  form  of  report  for  the  use  of  railway 
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companies  prepared  by  the  Railroad  Commissioners  is  more  com- 
plete than  the  one  prescribed  in  the  law  of  1872,  and  is  so  prepared 
and  issued  as  to  secure  the  returns  of  companies  for  the  year  end- 
ing the  30th  of  June  next  preceding  the  date  of  the  Commissionerb^ 
annual  report  to  the  legislature,  the  State  could  properly  enough 
dispense  with  the  returns  now  required  to  be  made  to  the  Secretary 
of  State,  should  the  legislature  so  determine. 

It  also  deserves  to  be  noticed  by  the  honorable  legislature  that 
the  law  relating  to  the  report  to  be  annually  submitted  by  this 
Commission  makes  certain  requirements  which  it  has  been  practi- 
cally impossible  for  the  Commissioners  to  meet.  Thus,  their  report 
is  to  be  submitted  ^^  in  the  month  of  January ,^^  and  yet  is  to  embrace 
the  doings  of  railroad  companies  for  the  year  ending  on  the  last 
day  of  the  next  preceding  month.  When  it  is  borne  in  mind  that 
the  railroad  companies  require  one  to  two  months  after  the  close  of 
a  business  year  to  make  up  their  returns,  and  that  the  Commissioners 
must  of  necessity  have  considerable  time  to  analyze  the  returns  and 
conduct  their  report  through  the  press,  it  will  be  apparent  that 
compliance  with  this  provision  of  the  law  (section  12,  of  chapter 
273,  laws  of  1874)  is  utterly  impossible.  Under  the  circumstances, 
the  Commissioners  have  deemed  it  proper  this  year  to  report  the 
operations  of  railroads  for  the  years  ending  December  31, 1874,  and 
June  30, 1875,  and  in  addition  thereto  to  make  such  a  report  as  was 
possible  for  the  full  year  ending  December  31, 1875. 

It  may  also  be  mentioned  that,  by  some  clerical  or  other  like 
error  in  drafting  or  engrossing,  the  Commissioners  are  required  by 
a  provision  of  section  12,  of  said  chapter  273,  to  ^^  make  return  to 
the  Sfate  Treasurer ^''^  instead  of  to  the  legislature,  as  was  doubtless 
intended. 

It  would  be  well  if  these  several  defects  in  the  law  relating  to  the 
reports  to  be  submitted  to  the  State  were  corrected. 

THE  KILKAGE  OF  ROADS  REPORTED. 

The  total  length  of  railways  reported  to  the  Commissioners  for 
the  year  ending  December  31, 1875,  was  4,875.26  of  main  line  and 
branches.  The  mileage  of  total  lines  operated  in  Wisconsin  was 
2,565.73;  total  length  of  sidings  exclusive  of  sidings  of  the  Chicago, 
Milwaukee  &  St.  Paul  and  the  Chicago  &  Northwestern  Railroads, 
whose  sidings  are  not  reported,  86.39  miles.  The  total  mileage  of 
double-track  reported  is  one-half  mile. 
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New  mileage. 

But  20  miles  have  been  added  by  construction  during  the  year. 
This  addition  was  made  by  the  Wisconsin  Central  Company,  as  the 
first  section  of  their  new  line  from  Stevens  Point  to  Portage  City. 

This  is  a  very  small  increase,  but  it  is  not  out  of  proportion  with 
the  increase  in  other  States  and  countries. 

The  increase  of  mileage  in  this  State  for  1874  was  but  87  miles; 
that  of  some  neighboring  States,  as  Michigan,  for  example,  con- 
siderably less;  the  average  for  each  State  85  miles;  total  increase 
in  the  United  States,  1,940  miles.  According  to  the  best  informa- 
tion that  can  be  had  at  this  date,  the  total  increase  in  the  United 
States  during  1875  has  been  less  than  1,500  miles.  Fourteen  of  the 
States  and  Territories  have  added  nothing  at  all  to  their  mileage. 

The  increase  of  mileage  in  foreign  countries  in  1874  will  appear 
from  the  following  statement,  taken  from  the  Railroad  Gazette,  to 
have  been  only  some  40  per  cent,  greater  than  in  this  country: 


Country. 


Englancl  (estimated) . , 

Grermany 

FrancjB 

Aaatriaand  Hungary, 

KuRsia 

Belgium , 

Netherlands , 

Switzerland 

Total 


Miles. 


60 

960 

460 

365 

1,162 

29 

41 

103 


Country. 


Luxemburg 
Denmark  . . 
Sweden 

ii^'y 

Spam 

Iiirkey  ... 
Koumania  . 


Miles. 


20 
85 
599 
804 
20 
140 
168 


4,515 


The  actual  and  comparative  ratio  of  Wisconsin  railroad  mileage 
to  area  and  population,  is  as  follows: 


!_       .   ■       ■       J      JL._      ■■■■_■     _   _         _         ■ 
t 

Western  States. 

Square  miles 
to  mile  of 
railroad. 

Inhabitants 
to  mile  of 
railroad.     1 

Wisconsin 

22.2 
42.0 
14.6 
68.7 
37.8 
22.7 
8.2 
8.7 
16.9 

490 

Minnesota 

307 

Iowa 

378 

Nebraska 

203 

Kansas 

280 

Mf*w>uri  t .  T  - 1 T  t  T  f  -  -  r 

677 

Illinois 

429 

Indiana 

462 

Michimin - 

408 

CHARACTERISTICS  OF  ROADS. 
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These  statisfcics  show  that,  in  the  building  of  railroads,  Wiscon- 
consin  has  acted  with  a  moderation  only  exceeded  by  that  of  one 
other  State,  a  fact  worthy  of  notice  by  capitalists,  and  furnishing 
ground  of  encoaragment  for  those  who  hold  our  railroad  securities. 

GENERAL  CHARACTERISTICS  OF  THE  ROADS. 

The  lines  reported  have  a  gauge  of  4  feet  8i  inches,  except  the 
Galena  &  Southern  Wisconsin  Railroad,  of  which  the  gauge  is  8 
feet. 

Up  to  January  1, 1876,  the  total  of  miles  laid  with]steel  rail  was 
599.10;  miles  laid  with  steel  in  Wisconsin,  212.60. 

The  weight  of  the  steel  rail  is  60  pounds  per  yard;  of  the  iron  rail, 
35  pounds  on  the  Galena  &  Southern  Wisconsin,  45  to  56  on  the 
other  less  important  lines,  and  50,  56  and  60  on  the  greater  roads. 

The  number,  kind  and  length  of  bridges,  trestles,  culverts,  etc., 
are  so  imperfectly  reported  that  the  returns  are  of  little  value. 

EQUIPMENT  OP  ROADS. 

The  reports  of  equipment  are  incomplete,  except  for  the  Chicago, 
Milwaukee  &  St.  Paul  and  the  Chicago  &  Northwestern  roads,  the 
leading  particulars  of  which  are  as  follows: 


Locomotives 

Firet-claas  pafisenger-cars 

Seoond^clafls  paasenger-carB. . . . 

Sleeping-carR 

Bajpgage,  mail  and  express-cars 

Oracers'  cars 

Boardixi^-can 

Box.  frei<rbt  and  caboose-cars. . 

Stock-cars,  not  included 

Flat  and  coal-cars 

Platform-cars 

Dnmp-cars 

Pile  driving  and  wreckers 

Iron-ore  cars 


Total  cars. 


203 

64 

31 

11 

57 

1 

2 

3,007 


665 


3,837 


842 

142 

29 


80 

4 

18 

4,413 

404 


1,025 
26 
11 

1,967 


3,f09 
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CAPITAL  STOCK  REPORTED. 

The  corporations  doins:  business  in  this  State — the  Wisconsin 
Central,  the  Madison  &  Portage,  and  the  Wisconsin  Valley  not  in- 
cluded— reported  a  total  capital  stock  on  December  31,  1874,  of 
$83,873,997.82,  or  $16,998.88  for  each  mile  of  road  owned  and 
operated.  The  amount  on  the  30th  day  of  June,  1875,  as  re- 
ported to  the  Commissioners — the  Milwaukee,  Lake  Shore  &  West- 
ern, the  West  Wisconsin,  the  Chippewa  Falls  &  Western,  and  the 
Superior  &  St.  Croix  not  reporting — was  $88,802,597.82. 

Allowing  the  amounts  chargeable  to  the  companies  reporting  in 
1874,  but  not  in  1875,  to  remain  the  same  as  at  the  former  date,  the 
total  amount  that  should  have  been  reported  June  30, 1876,  is 
$92,299,597.82,  or  $18,932.24  per  mile  of  road;  the  Wisconsin  Cen- 
tral  not  being  included  in  either  count. 

The  proportion  of  capital  stock  for  Wisconsin,  issued  by  com- 
panies also  operating  lines  in  other  States,  is  shown  below: 


Company. 

Total  amount  of 
Btock. 

Proportion  for 
Wisconain. 

Chicago,  Milwaukee  <&  St.  Paul 

$27,673,744  00 

86,484,253  82 

4,000,000  00 

100,000  00 

$13,154,424  42 
*13,7H2,828  90 

Chicago  &  Northwestern 

WeBtem  Union 

1,601,881  00 

Prairie  du  Chien  &  McGr^zor 

87,500  00 

A  reference  to  the  lists  of  stockholders  in  the  companies  furnishing 
such  lists  will  show  how  very  small  a  proportion  of  the  stock  is 
held  by  citizens  of  this  State.  That  this  fact  may  the  more  readily 
appear,  we  present  the  relative  number  of  reported  shares  held  in 
and  out  of  Wisconsin. 


Company. 

Total  No. 
shares  held. 

Shares  held 
in  Wisconsin. 

Chicaffo,  Milwaukee  &  St.  Paul 

429,997.44 

78,430.00 

1,721.00 

8,390.00 

Green  Bay  &  Minnesota 

10,096.00 

Cralena  &  Southern  Wisconsin 

320.00 

^Estimated  on  basis  of  mileage. 
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DEBT. 

The  funded  debt  of  companies  reporting  June  30, 1875 — the  Mil- 
waukee, Lake  Shore  and  Western,  the  Superior  and  St.  Croix,  the 
Chippewa  Falls  and  Western,  and  the  Wisconsin  Central  not  being 
inclnded — ^was  $75,629,360.  The  proportion  of  this  debt  belonging 
to  Wisconsin,  estimating  that  of  the  Chicago  and  Northwestern  and 
Western  Union,  was,  at  the  date  above  mentioned,  $39,266,288.52. 

The  total  unfunded  debt  reported  June  30, 1875— debt  of  Chi- 
cago and  Northwestern,  Milwaukee,  Lake  Shore  and  Western,  Su- 
perior and  St.  Croix,  Chippewa  Falls  and  Western,  and  Wisconsin 
Central  not  included — was  $4,549,164.11.  The  total  reported  funded 
and  unfunded  debt  was  $80,178,464.11.  The  total  of  stock  and 
debt  on  June  30, 1875,  was  $168,878,127.58. 

A  detailed  statement  of  the  stock  and  debt  will  be  found  in  the 
tables  on  pages  178, 186,  and  187  of  accompanying  Official  Papers. 
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INTEREST. 

The  rate  of  interest  payable  on  the  bonded  debt  of  our  railroad 
companies  is  for  the  most  part  7  per  cent.,  the  stronger  companies 
of  course,  as  a  rule,  paying  the  lower  rate.  The  totil  amount  draw- 
ing each  of  the  several  rates  payable  is  shown  in  the  following 
tabular  statement: 

Drawing  6  per  cent.,  currency $122,000 

Drawing  7  per  cent,  currency 35 ,816,000 

Diawing  7  8-10  per  cent.,  currency 1 ,815,000 

Drawing  7  per  cent.,  gold 31 ,939,000 

Drawing  8  per  cent,  currency 6 ,091 ,000 

Drawing  10  per  cent.,  currency 565 ,000 

The  total  amount  of  interest  reported  as  paid  during  the  year 
ending  June  30, 1875,  is  $4,565,249.34,  of  which  $1,981,273.49  was 
paid  by  the  Chicago,  Milwaukee  &  St.  Paul  company,  and  $2,230,- 
439.68  by  the  Chicago  &  Northwestern  company. 

During  the  year  1874,  there  were  in  the  United  States  at  one 
time,  122  roads  in  default  for  non-payment  of  interest,  the  amount 
of  bonds  on  which  such  default  had  been  made  amounting  to 
$557,624,639.  In  that  list  of  122  there  were  2  Wisconsin  roads— 
the  Milwaukee,  Lake  Shore  and  Western,  and  the  Sheboygan  and 
Fond  du  Lac. 
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The  first-named  company  passed  interest  on  a  first-mortgage  ex- 
tension bond  of  $694,000  in  April,  1873,  and  in  June  of  the  same 
year  defaulted  on  another  first-mortgage  bond  amounting  to 
$750,(KX).  In  both  of  these  cases  settlements  have  been  made  with 
the  bondholders  without  litigation,  and  the  company  goes  on  as 
before. 

The  Milwaukee,  Lake  Shore  &  Western  Railroad  Company  de- 
faulted in.  December,  1873,  for  non-payment  of  interest  on  a  first- 
mortgage  bond  of  $3,500,000,  and  has  since  been  unable  to  settle. 
As  a  consequence  its  road  was  sold  on  the  10th  of  last  December, 
under  a  decree  of  foreclosure  and  sale  issued  October  12,  1876. 

The  road  was  bid  in  by  a  committee  of  bondholders.  For  an  ab- 
stract of  the  records  of  the  proceedings,  see  page  303  of  Official  Pa- 
pers, etc. 

In  January,  1875,  the  West  Wisconsin  company  defaulted  on  one 
first  mortgage  bond  of  $3,900,000,  and  on  a  first  mortgage  exten- 
sion bond  of  $640,000;  total  $4,540,000.  Upon  default  being  made, 
the  company  elected  new  officers,  who  have  since  been  actively  en- 
deavoring to  rescue  the  company  from  the  dangers  of  foreclosure. 
The  road  appears  to  be  managed  with  close  economy,  and  hopes  are 
entertained  that  it  may  recover  its  credit. 

COST  OF  ROADS. 

The  total  cost  of  the  roads  reported  to  the  Secretary  of  State  for 
the  year  1874,  and  published  in  his  report  for  1875,  was  $146,747,- 
251.88.  But  this  statement  does  not  include  either  the  Milwaukee, 
Lake  Shore  &  Western,  the  Wisconsin  Valley,  or  the  Madison  & 
Portage  Railroad.  According  to  the  reports  made  to  the  Commission- 
ers, June  30, 1875,  the  Milwaukee  Lake  Shore  &  Western  not  report- 
ing, the  cost  of  all  roads  at  that  date  was  $165,938,592,  or  $34,038.- 
68  per  mile. 
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The  cost  of  road  and  equipment  per  mile,  in  detail,  is  shown  be- 
low. 


Company. 


Chicago,  Milwaukee  &  St.  Paul ^. 

Chicago  and  Northwe»terD 

Galena  &  Southern  WiBconsin  (narrow  guage) 

Green  Bay  &  Minneaota 

Mineral  Point 

Sheboygan  &  Fond  du  Lac 

Western  Union. 

WiaoonBin  Central 

Wisconnn  Valley 

»■■■  -    I-,-'    ■■'T    -    ■'■■     .r'    ,  ■     M    --  —  ■■,  I  I    .,  ■,....  ■j,.jj.i_ir,  J  fTu-.ssas 


Cost  of  road 

per  mile. 
Total  lines. 


$39,062  <.0 
38,841  00 
14,330  70 
27,730  00 
22,180  00 
35,938  00 
37,533  00 
36,552  00 
13,263  00 


Cost  of  road 

per  mile. 

in  Wis. 


$43,385  00 
No  report. 
No  report. 
27,730  00 
No  report. 
35,938  00 
No  report. 
36,552  00 
13,263  00 


DOINGS  IN  TRANSPORTATION. 

During  the  first  portion  of  the  j'ear  1875  the  unfavorableness  of 
the  season  and  the  low  price  of  cereals  had  the  efiect  to  reduce  the 
amount  of  freight  business  done  on  our  roads  below  the  average  of 
previous  years.  But  the  business  of  the  whole  year  has  undoubted- 
ly been  considerably  above  the  amount  done  in  1874.  We  are  not 
yet  ill  full  possession  of  the  statistics  needed  to  confirm  this  opinion, 
but  such  as  have  been  gathered  from  various  sources  leave  scarcely 
any  room  for  doubt. 

Writing  in  the  month  of  August,  the  president  of  the  Chicago  & 
Northwestern  Railroad  Company  says:  **  There  is  an  improvement 
at  the  time  of  writing  this  report  (report  for  year  ending  May  31, 
1875,)  in  the  traffic  of  the  lines,  the  month  of  July  showing  an  in- 
crease of  about  $261,000  over  the  same  month  last  year.^* 

Again,  in  the  December  number  of  the  Commercial  and  Finan- 

cial  Chronicle  and  Hunts  Merchants*  Magazine^  the  editor  remarks: 

"  Railroad  returns  for  November  show  the  first  general  and  de- 
cided increase  in  earnings  that  has  been  seen  for  many  months 
post.  Several  of  the  most  prominent  roads  given  in  th'3  table  be- 
low, show  an  increase  in  their  ^ross  receipts,  compared  with  No- 
vember, 1874,  which  is  not  merely  nominal,  but  forms  a  considera- 
ble per  centa^e  of  the  whole  amount.  *  *  The  leading  western 
roads,  Illinois  Central,  Northwestern,  &  St.  Paul,  are  conspicuous 
for  their  large  increase.^' 

Train  mileage. 


The  total  number  of  miles  run  by  freight  and  mixed  trains  on 
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the  roads  reported  during  the  year  ending  June  30,  1875,  was 
10,555,970,  the  train  mileage  of  the  several  roads  being: 


Company. 


Chicago,  Milwaukee  &  St.  Paul 

Chicago  &  Northwestern 

Green  Bay  &  Minnesota 

Mineral  Point 

Sheboygan  &  Fond  du  Lac. ... 

Western  Union 

Wisconsin  Central 

WiBcousin  Valley 

Total 


Miles  ran  by 
freight  trains. 


3,160,76a 

6,378,271 

110,405 

63,836 

63,361 

463,911 

295,874 

60,560 


10,666,970 


The  total  miles  run  by  passenger  trains  during  the  same  period 
was  4,323,930,  as  follows: 


Company. 


Chicago,  Milwaukee  &  St.  Paul 

Chicago  &  Northwestern 

Green  Bay  &  Minnesota 

Shebc^gan  &  Fond  du  Lac. . . . 

Western  Union 

Wisconsin  Central 

Wisconsin  Valley 


Miles  run 

by   passenger 

trains. 


1 ,063 ,316 

2,700,856 

134,590 

28,697 

230,211 

140,329 

46,931 


The  number  of  passengers  carried 
has  steadily  increased  from  year  to  year: 

Whole  number  carried  in  1873 3,963,039 

Whole  number  c^irried  in  1874 4,467,078 

Whole  number  carried  in  1874-6 4,628,507 

For  the  year  1874-5  (ending  June  30),  no  report  was  made  by  the 
West  Wisconsin  or  Prairie  du  Ghien  and  McGregor  companies.  Al- 
lowing them  the  same  figures  as  in  1874,  the  total  number  for 
1874-5  would  be  4,775,767. 

The  number  of  passengers  carried  one  mile 

for  the  several  years,  1873,  1874  and  1874-5,  is  reported  by  but 
three  roads,  to  wit: 


DOINGS  IK  TBAKSPOBTATION. 


17' 


Company. 

1873. 

1874. 

1874-5. 

Chicago,  Milwaukee  &  St.  Paul . . . 
Chicaso  &  JSTorth  western 

52,252,558 

111,071,927 

5,369,786 

58,260,429 

109,134,533 

5,862,049 

53,847,931 
106,123,087 

IfV^flrtem  TTn'on  - , , .  - »  t  - ,  t  -  -  - » -  - . 

5,820,730 

As  the  dates  at  which  the  several  reports  were  made  up  are  not 
exactly  the  same,  the  comparison  does  not  perfectly  hold.  It  is  ap- 
parent, however,  that  as  the  number  of  passengers  carried  on  these 
roads  in  1874-5  was  greater  than  in  the  previous  years,  and  the 
passenger  milege  less,  the  length  of  journey  has  somewhat  dimin- 
ished. The  total  number  of  passengers  carried  one  mile  was  175,- 
559,428. 

Tonnage  of  the  roads. 

The  number  of  tons  moved  in  1874-5  was  5,920,494;  the  West 
Wisconsin,  and  Milwaukee,  Lake  Shore  and  Western  not  being  re- 
ported. The  number  moved  in  1873  was  6,223,948,  and  in  1874, 
>5,019,388.  Allowing  the  roads  above-named  their  tonnage  of  1874 
the  number  of  tons  moved  in  1874-5  was  greater  than  in  1874  by 
1,112,920  tons.  Table  XXXVIII  will  show  the  tonnage  of  each  of 
the  several  roads. 

The  number  of  tons  of  freight  carried  one  mile  in  1874-5  is  re- 
ported as  having  been,  760,850,158,  of  which  232,530,091  tons  were 
moved  by  the  Chicago,  Milwaukee  and  St.  Paul  Company,  and 
454,546,468  tons  by  the  Chicago,  and  Northwestern  Company. 

The  tonnage  of  different  classes  of  freight  for  1874  and  1874-5 
will  be  seen  in  Tables  IX,  X,  and  XXII. 

Force  employed  in  doing  the  business. 

The  Chicago  &  Northwestern  Company  does  not  report  the  num- 
ber of  persons  in  its  service.  The  total  number  reported  by  the 
other  companies  is  7,050;  of  which  number  5,240  were  in  the  em- 
ploy of  the  Chicago,  Milwaukee  &  St.  Paul  Company.  The  details 
.as  to  kind  of  service  will  be  found  in  Table  XXIII. 

GROSS  EABNIKOS  OF  THE  BOADS. 


The  gross  earnings  on  all  the  lines  reported  January  30,  1875 
2 B  B  c 
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estimating  the  Milwaukee,  Lake  Shore  &  Western  Railroad  the  same 
as  last  year,  amounts  to  $23,387,400.23;  of  which  the  Chicago, 
Milwaukee  &  St.  Paul  road  earned  $7,464,298.68,  and  the  Chicago  & 
Northwestern,  $12,597,094.61.* 

The  total  earnings  of  the  Wisconsin  lines  amounted  to  $4,946,- 
687.26. 

This  is  a  decrease  as  compared  with  the  earnings  of  1874,  of 
$2,  248,132.65  on  the  total  lines  operated,  and  of  $818,313.52  on 
the  total  business  done  in  Wisconsin. 

Of  the  $23,387,400.23,  gross  earnings  for  1874-5,  $15,771,268.10 
was  from  freight,  $5,625,281.07  from  passengers,  and  $1,990,851.06 
from  other  sources. 

.  The  passenger  earnings  of  the  Chicago,  Milwaukee  &  St.  Paul 
road  in  1874  exceeded  those  of  1873,  by  $74,468.55;  while  the  pas- 
senger <)arnings  of  the  Chicago  &  Northwestern  for  1873  exceeded 
those  of  1874  by  $82,874.03. 

The  receipts  of  the  Chicago  &  Northwestern  Company  for  the 
year  ending  May  31, 1875,  as  appears  by  their  published  report  to 
stockholders,  were  as  follows:  From  passengers  $3,205,059.68,  or 
$2,211.07  per  mile  of  road  exclusive  of  proprietary  roads,  to-wit, 
on  1,499.6  miles;  from  freight,  $8,837,828.49,  or  $5,096.74  per 
mile;  from  express  companies,  $268,284.46,  or  185.08  per  mile;  from 
mails,  $264,459.93;  or  $182.37  per  mile;  and  from  miscellaneous 
sources,  $132,094.55,  or  $91.12  per  mile;  total,  $12,707,726.51,  or 
$8,766.38  per  mile. 

The  comparative  gross  earnings,  freight-earnings,  and  passenger 
earnings  on  the  total*lines  reported,  and  on  lines  in  Wisconsin,  for 
the  years  1873, 1874,  and  1874-5  are  given  below: 


Earnings. 


Gkmb  earnings,  total  lines. . . 
QrosB  earnings  in  Wisconsin . 
Freight  earnings,  total  lines. . 

Freight  earning  in  Wis 

Passeqger  earnings,  total  linet* 
Passenger  earnings  in  Wis . . . 


1873. 


|26,039,]95  60 

11,408,579  43 

18,320,670  64 

9,227,375  94 

6,199,031  64 

3,153,471  84 


1874. 


*$25,6d5,532  88 

♦11,770,741  37 

♦17,765,910  80 

♦9,037,87199 

6,146,329  94 

3,126,65142 


1874-6. 


$23,887,400  28 

10,952,427  86 

15,771,268  10 

8,300,470  09 

5,625,28107 

2,960,595  85 


♦The  eamii^gs  of  th^  Chicago  &  Northwestern  Compan^r  in  Wisconsin  not  reported, 
being  set  down  the  same  an  in  1874. 


EXPEKDITURE8.  10 

Total  expenditures  of  1874. 

The  total  reported  expenditures  of  nil  the  companies,  during  the 
year  ending  December  31, 1874,  were  $26,377,346.92,  distributed  as 
follows: 

Bepain $4,189,709.53 

BnildingH 254,949.70 

Eogiiies 1 ,136 ,309.86 

Care 1 ,930 ,781 .28 

Fbel 2,202,973.60 

Wages  of  employees 6,410,025.11 

Salaries  of  officera 458,852.45 

Taxes 802,907.48 

New  constnictioD 2,449,816.67 

Interest 4 ,935 ,937.18 

Dividends 860,371.87 

Rental  of  leased  niads  and  other  purposes 4 ,009 ,952.98 

According  to  these  returns,  the  expenditures  for  1874  exceeded 
the  receipts  by  $1,341,814.04.  Deducting  from  this  amount  $860,- 
371.87,  credited  to  the  dividend  account,  but  really  paid  in  bonds^ 
and  the  deficit  amounted  to  $481,442.17. 

It  will  be  observed,  however,  that  in  the  above  list  of  expendi- 
tures there  is  $2,449,815.67  credited  to  the  account  of  new  con- 
struction. Deducting  this  amount  also  from  the  total  of  expendi- 
tures, and  we  have  a  balance  of  $23,027,159.38,  as  the  amount  of 
expenditures  allowed  to  be  necessary.  This  gives  a  balance  of  $2,- 
008,373.50  as  the  excess  of  earnings  over  expenditures  for  the  year 
1874. 

Total  expenditures  of  1874-5. 

The  total  expenditures  by  all  the  companies  for  the  year  ending 
June  30, 1875 — the  Milwaukee,  Lake  Shore  and  Western  being  al* 
lowed  to  stand  the  same  as  for  the  year  1874 — amounted  to  $16,- 
855,233.33;  of  which  sum  $5,182,875.81  was  expended  by  the  Mil- 
waukee &  St.  Paul  company,  and  $7,852,955.93  by  the  Chicago  & 
Northwestern  company.  The  average  expenditures  per  mile  of  to- 
tal lines  were  $3,252.18. 

The  proportion  of  expenses  chargeable  to  the  Wisconsin  lines 
not  being  reported  by  either  the  Chicago  &  Northwestern,  the  Ga- 
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lena  &  Southern  Wisconsin,  or  the  Western  Union  companies  no 
attempt  is  made  to  report  such  proportion  either  in  aggregate  or 
per  mile  of  road. 

The  operating  expenses  per  train-mile  for  the  year  1874-5  are 
given  by  the  following  companies  only: 

Chicago,  Milwaukee  &  St.  Paul $1.23 

Green  Bay  &  Minnesota 0.94 

Mineral  Point 2.33 

Sheboygan  &  Fond  du  Lac 1.24 

Western  Union 1.13 

Wisconsin  Central 0.60)<^ 

Wisconsin  Valley ; 0.74 

The  details  of  many  other  items  of  expenditure  for  several  of  the 
roads  will  be  found  in  table  XXXVI  (comparative  statistics,)  page 
214,  Official  Papers  and  Statistics.  The  failure  of  some  one  or  more 
of  the  companies  to  report  each  particular  item  renders  it  impracti- 
cable to  give  all  the  aggregates  and  averages  it  was  our  intention  to 
present. 

Net  earnings. 

The  total  net  earnings  of  the  total  lines  (4,876.26  miles)  reported 
for  the  year  ending  June  30,  1875,  were  $8,066,723.03,  or  $1,654.63 
per  mile.  The  total  of  net  earnings  to  be  credited  to  Wisconsin, 
as  nearly  as  can  be  determined,  was  $2,018,226.50,  or  $786.61  per 
mile  of  Wisconsin  road. 

The  average  net  earnings  per  mile  (total  mileage  of  4,875.26  miles,) 
were  $0,00707;  the  average  net  earnings  per  passenger  mile,  $0,- 
0035.  As  the  data  for  these  calculations  are  not  entirely  complete, 
the  figures  given  should  be  considered  only  a  close  approximation 
to  the  exact  amount. 

The  per  centage  of  net  earnings,  to  gross  earnings  so  commonly 
given  in  railw^ay  reports,  requires  to  be  taken  with  so  much  allow- 
ance that  it  is  practically  valueless  as  a  test  of  economy.  For, 
among  others,  the  following  are  modifying  circumstances: 

The  proportion  of  local  to  through  business; 

The  amount  of  the  business  done,  since  certain  expenses  are 
fixed; 

The  cost  of  material  and  labor  at  the  time  of  doing  the  busi- 
ness; 
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The  accuracy  of  the  yearly  account  of  expenses,  i.  e.  the  care  taken 
to  charge  to  the  account  of  each  year  what  properly  belongs  to  it; 

Relative  newness  of  the  road  used — a  comparatively  new  roud  of 
necessity  requiring  much  larger  expenses  to  keep  it  in  order; 

And,  whether  there  was  occasion  for  extraordinary  expenditures 
on  account  of  unavoidable  accidents. 

As  shown  by  the  returns,  the  per  centage  of  net  earnings  to  gross 
earnings,  for  the  year  1874-5,  on  all  the  lines  operated  was  .346;  the 
per  centage  of  total  net  earnings  to  total  reported  cost,  .048. 

The  earnings,  expenses,  and  profits  of  the  Milwaukee,  Chicago 
and  St.  Paul  Railroad  for  the  years  ending  December  31,  1873, 
December  31, 1874,  and  June  30, 1876,  respectively,  as  per  reports 
of  the  company,  to  the  Secretary  of  State  and  to  the  Railroad  Com- 
missioners, were  as  follows: 

The  earnings,  expenses  and  profits  of  the  Chicago,  Milwaukee  & 
St.  Paul  road  for  the  years  1873, 1874,  and  the  year  ending  June 
30, 1875,  as  gathered  from  the  returns  to  the  Secretary  of  State  and 
to  the  Railroad  Commissioners,  were  as  follows  : 


Particulars. 


Qroes  receipts,  total  lines 

GroflB  eanuQgs  in  WiitconBin. . . . 
Total  eamingR  per  mile  of  road . 
Earnings  per  mile  of  road  in  Wis. 

EamingB  from  paraengers 

Earnings  from  freight 

Total  spedHed  operat'g  expenses 

Taiespaid 

Total  operating   expenses  and 

taxes 

Interest  paid  on  bonds 

Expenses,  indadmg  taxes  and 

interest 

Average  expends  per  mile  of  r'd 
Average  expenses  per  mile  of 

Wisconnin  road 

Average  price  per  ton  per  mile, 

for  freight 

Elxcess  of  earnings,  total  lines, 

over  8])ecified  operatinpf  exp's. 
Net  earnings,  taxes  and  mterest 

counted  with  operating  exp's. 


Calendar  year 
1873. 


$9,046,123  57 

6,976,044  72 

6,536  22 


1,837,196  43 

6,421,369  24 

4,172,613  58 

283,690  97 

4,4^6,204  56 
1,839,643  32 

6,275,847  87 
855  86 


Calendar  year 
1874. 


$8,953,017  11 

5,588,926  56 

6,399  58 


2  y^jy  cents 

4,873,609  99 
2,750,275  70 


1,933,664  98 

6,137,151  84 

6,346,572  83 

270,690  42 

6,617,263  15 
1,951,162  11 

8,568,425  26 
1 ,258  84 


2  j%%  cents. . . . 

2,606,444  28 

384,581  85 


Year  ending 
June  30,  1875. 


$7,464,298  68 
4,835,682  89 

7,271  70 

1,777,777  54 

5,291,380  02 

4,802,850  28 

380,046  53 

5,182,876  81 
1 ,981 ,273  49 

7,1«4,150  30 
3,704  70 

4,925  94 


2,661,468  40 
800,148  37 
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The  earnings,  expenses  and  profits  of  the  Chicago  &  Northwest- 
em  road  ior  the  years  1873, 1874,  and  the  year  ending  June  80, 1875, 
a?  gathered  from  the  returns  to  the  Secretary  of  State  and  to  the 
Railroad  Commissioners,  were  as  follows  : 


Particulars. 


Grose  receipts,  total  lines. . . 

Gross  receipts  in  Wisconsin . 

Earnings  from  paefiengers. . . 

Eartiinga  from  freight 

Total  specified  operating  ex- 
penses  

Taxes  paid 

Total  operating  expenses 
and  taxes 

Interest  paid  on  bonds 

Expenditures,  including  tax. 
es  and  interest 

Excess  of  earnings  over 
specified  operating  expen- 
ses, total  lines 

Net  earnings,  taxes  and  in- 
terest counted  with  opera- 
ting expenses 


Calendar  year 
1873. 


$14,044,425  25 
2,962,563  18 
3,481,002  48 
9,711,259  56 

9,033,536  99 
342,095  57 

9,375,632  56 
738,400  74 

10,114,033  30 


5,010,888  26 


3,930,391  95 


Calendar  year 
1874. 


$13,361,690  46 
3,559,526  93 
3,313,731  99 
9,351,314  70 

8,156,983  23 
419,712  88 

8,566.696  11 
2,266^005  13 

-  10,832,711  24 


5,204,707  23 


2,528,979  22 


Year  ending 
June  30,  1875. 


■$12,597,094  61 

"3,i84,788*25 
8,751,881  47 

7,852,956  93 
372,810  77 

8,225,766  70 
2,112,932  58 

10,338.698  28 


4,744,138  68 


2,258,396  33 


Id  view  of  the  incompleteness  of  some  of  the  data  from  which 
the  foregoing  calculations  have  been  made,  and  the  variable  man- 
ner of  reporting  the  operating  expenses,  by  even  the  same  compa- 
ny in  different  years,  too  much  reliance  should  not  be  placed  on 
the  figures  showing  the  comparative  net  earnings  of  thesb  two 
companies  for  the  years  named  ;  and  such  must  always  be  the  case 
so  long  as  there  i^  no  fixed  and  rigidly  observed  rule  as  to  what 
shall  be  reported  as  such  expenses.  For  example,  the  reports  of 
the  Chicago  Milwaukee  and  St.  Paul  Company  for  the  years  1873, 
1874,  and  1874-5  show^  a  difference  in  one  case  amounting  to  over 
$2,000,000,  according  to  the  report  of  the  president,  chiefly  due  to 
differences  in  the  expenditures  for  steel  and  iron  rail. 

Assuming  the  correctness  of  the  figures  given,  the  per  centages 
of  net  earnings  of  the  Chicago,  Milwaukee  and  St.  Paul  road  to 
total  stock,  for  the  three  years  respectively,  were:  For  1873,  about 
ten  percent.;  for  1874,  one  and  four-tenths  per  cent.;  for  1874-5,  one 
and  one-tenth  per  cent. 

Assuming,  in  like  manner,  the  correctness  of  the  returns  of  the 
Chicago  and  Northwestern  Company,  the  per  centages  of  the  net 
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earnings  of  its  road  to  total  stock,  for  the  three  years  in  question, 
were:  For  1873,  about  ten  and  eight-tenths  per  cent.;  for  1874, 
seven  per  cent.;  and  for  1874-75,  six  and  two-tenths  per  cent. 

DIVIDENDS. 

Bat  two  companies,  the  Chicago,  Milwaukee  &  St.  Paul,  and  the 
Chicago  &  Northwestern,  are  reported  as  having  paid  dividends  for 
some  years  past,  and  neither  of  these  paid  any  dividend  last  year. 
The  amounts  and  rates  per  cent,  paid  by  them  in  the  years  1873 
and  1874  were  as  follows: 


Company. 

Bate  per 
cent. 

In  what. 

1873. 

1874. 

Chicago,  Milwaukee  and  St.  Paul. 
On  preferred  stock 

7 
7 

Cash  .... 
Bonds. . . . 

$378,916  41 

On  preferred  stock 

'$860 ,000 

Chicago  and  Northwestern 

On  Dreferred  stock 

Cash  .... 

753,219  96 

STOCKS  AND  BONDS. 

As  might  have  been  anticipated,  in  view  of  the  extreme  depres- 
sion in  commercial  affairs,  and  from  the  extravagant  and  reckless 
manner  in  which  railroad  building  and  management  had  been  con- 
ducted for  many  years,  the  prices  of  railroad  securities  have  also  bieen 
greatly  depressed.  Many  things  had  conspired  to  destroy  all  faith 
in  railroad  investments,  so  that,  while  the  bonds  of  promising  roads 
were  a  drug  in  the  market,  the  bonds  of  new  companies,  however 
well  organized,  and  how  much  soever  the  projected  roads  were  need- 
ed, have  commanded  no  purchasers.  Indeed,  public  confidence  had 
so  far  gone  out  of  capitalists  and  people  that  the  proposition  to 
sell  new  stocks  at  any  price  was  calculated  to  provoke  ridicule. 

This  condition  of  things  was  aggravated  in  the  first  half  of  1875 
by  quite  a  general  decline  in  earnings,  partly  due  to  business  de- 
pression generally  and  low  prices  of  agricultural  products,  and 
partly  to  the  activity  of  competition  between  roads,  especially 
between  the  great  trunk-lines  connecting  the  West  with  the  sear 
board. 

Railroad  bonds,  though  considerably  depressed,  have  in  general, 
where  well  secured  upon  important  roads,  held  the  confidence  of 
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owners  to  a  good  degree.  Still  they  too  have  necessarily  felt  the 
influence  of  the  numerous  failures  to  pay  interest  when  due,  and 
have  suffered  correspondingly.  They  seem  to  have  reached  the 
lowest  point  in  the  early  summer,  and  since  that  have  gradually  im- 
proved. 

This  has  been  the  case  with  the  bonds  of  our  own  most  impor- 
tant roads,  the  quotations  of  which,  as  given  by  the  Commercial 
and  Financial  Chronicle^  together  with  the  quotations  of  stocks  of 
the  Chicago,  Milwaukee  and  St.  Paul  and  the  Chicago  and  North- 
western companies  for  the  entire  year  just  closed,  are  furnished 
herewith. 


STOCKS  AND  BONDS. 


25 


§1 

I 


■V. 


.8 


c 


•c 


s 

I 


00 


OQ 


a  r^  ^  t» 

C«  O  CO  -^ 

I   I   I   I 

O  9  •^  <A 

000  -^  o 


«  ^  c»  c* 

CO  O  CO  o 

I   I   I    I 


A  c<  o 

0^0 


S 


COO  -^o 

I   I   I   I 

O  A  O  00 

<^o  ^O 


W  -H  CO  »-• 
OQ  O  00  O 

till 

8t*  CD  A 


CI  *-*  OS  »-« 
coo  CO  O 

I      I      I      I 

00  00  t*  o 

CO  O  -^CD 


:^;^ 


coo  '^O 

I   I    I   I 

O)  09  000 
CO  O  -^  CO 


"8 


"3 


_   3 

5  « "d  "d 


;?a 


0000 


a 


a 


J 


O 


§ 

0) 


00 

s 


CO  ^  t*>  CO 

CO  CO  000 
fill 

QO  b-  OCO 
00  CO  -^  O 


"^WCO  -^ 
00  CO  COO 

I   I   I   I 

CO  CO  ono 


SCO  CO  CO 
O  CO  '^ 

I   I   I   I 

O  CO  O  "^ 
00  CO  -^  o 


CO  1-1  ^-  « 

00 CO  000 
i   I   I   I 

t-  Tj*  o  o 
CO  CO  ^  o 


O  00  00  '^ 
CO  O  CO  o 

I   I   I   I 

09  o  OOO^ 

CO  CO  'tro 


CO  O  CO  Od 
CO  O  CO  ^ 

I   I   I   I 

t*  f-i  C<  CO 

CO  CO  ^  o 


2  3 


1 

^  ^  5  o 


0000 


REPOBT  OP   BAILBOAD  C0UUI8SIOXEBS. 

3SSSSSS       SsfsS : 


~p~^^  ^     ^^ 


:5 
i. 


--  stii 


STOCKS  JlTSD  bonds. 


S-rJ-.S 


'ii 
nil  II. 


eiaiSstsa    isi 


28  REPORT  07  RAILROAD  CX)MlfI8SI0N£R6. 

RATES  OF  FARE  AKD  FREIGHT. 

In  this  connection  it  is  proper  to  say  something  of  the  rates 
now  nominally  in  force.  We  use  the  word  "  nominally  "  for  the 
reason  that,  although  the  A  companies,  so  far  as  we  now  know, 
have  conformed  to  '  the  law  in  this  respect,  the  B  companies 
are  to  a  large  extent  indulged  by  the  public  in  their  interpreta- 
tion of  the  intent  of  the  Legislature,  as  shown  in  chapter  113, 
laws  of  1875,  to  relieve  them  from  the  necessity  of  working  under 
the  restrictions  put  upon  the  rates  imposed  upon  the  roads  in  class 
A.  It  is  certainly  a  fact,  and  the  legislature  should  know  it, 
that,  as  the  matter  now  stands,  the  B  companies  are  not  rigidly 
held  to  the  actual  legal  rates.  They  feel  the  need  of  the  relief  they 
asked,  and  as  was  supposed  received,  from  the  last  legislature;  and 
in  the  main  the  people  have  generously  given  ihem  the  benefit  of 
the  doubt,  if  doubt  was  entertained,  of  the  adequacy  of  the  legal 
rates,  and  so  have  not  appealed  to  the  State  authorities  for  the  en- 
forcement of  these  rates. 

Further  on  in  this  report,  under  the  head  of  "  Accounts  "  and 
"Reports,"  reasons  will  appear  why  it  is  still  impossible  for  your 
Commissioners  to  determine  the  actual  cost  of  transportation  on  our 
several  roads.  And  until  that  can  be  done  it  is  impossible  to  deter- 
mine with  certainty  whether  any  particular  rates  not  manifestly 
high  would  yield  a  revenue  that  would  pay  a  reasonable  profit  on  a 
fair  valuation  of  the  property  invested. 

It  was  our  opinion  a  year  ago,  and  it  is  our  opinion  now,  that  the 
traffic  on  the  B  roads  is  not  at  present  sufficient  to  yield  an  ad-' 
equate  income  with  the  rates  of  charges  prescribed  for  the  A 
roads,  however  careful  the  management.  Their  reported  doings  in 
transportation  and  their  reported  earnings  demonstrate  no  such 
capacity,  and  there  is  nothing  in  the  circumstances  of  their  loca- 
tion and  business  to  enforce  an  affirmative  conclusion. 

As  to  the  A  roads,  there  is  not  the  same  ground  for  a  positive 
opinion.  They  are  operated  by  powerful  companies,  have  com- 
mand already  of  an  immense  traffic  v^hich  must  steadily  grow,  and 
although  now  burdened  by  non-paying  branches,  those  branches  are 
feeders  and  must  at  an  early  day  become  not  only  self-supporting 
but  remunerative  lines. 

What  these  great  companies  will  be  able  to  do  in  the  future,  if 
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their  roads  are  skillfuly  and  honestly  managed,  it  is  not  diflScult  to 
predict.  They  will  be  able  to  operate  with  average  rates  even  lower 
than  the  present,  and  pay  handsoms  dividends  from  their  net  earn- 
ings. But  until  it  cim  be  shown  that  they  are  making  larger  earn- 
ings than  are  reasonable,  caution  should  be  used  in  imposing  limi- 
tations upon  their  rates. 

ACCIDENTS. 

As  shown  by  the  returns  made  to  the  commissioners  for  the  year 
ending  June  30,  1875,  the  number  and  class  of  persons  killed  and 
injured  on  all  the  roads  in  1874-5  were  as  follows  : 

Passengers  killed 1 

PaasengeiB  injured 6 

Employees  killed 13 

Employees  injured 108 

Other  persons  killed 17 

Other  persons  injured 24 

Total  of  persons  killed 31 

Total  of  persons  injured 138 

Total  of  persons  killed  and  injured 169 

Average  proportion  of  persons  killed  and  injured  to  miles  of  road, 
one  to  50.66  miles. 

Average  proportion  of  persons  killed  and  injured  to  passenger- 
miles,  1  person  to  1,038,813.18  miles  traveled. 

Average  proportion  of  persons  killed  and  injured  to  ton-miles, 
1  person  to  4,502,012.77  tons  carried  one  mile. 

The  details  will  appear  from  Table  XXXVII,  page  216  of  Official 
Papers,  &c.,  and  the  particulars  concerning  the  accidents  from  the 
several  reports  of  companies. 

Comparing  the  accidents  for  the  last  three  years  reported,  the 
Aggregates  stand  : 


Accidents. 


Psflsengers  and  others,  not  employees,  killed 

Employees  killed 

Passengers  and  others,  not  employees,  injured 

Employees  injured 

Total  persons  killed 

Total  persons  injured 

Total  tilled  and  injured 


1873. 

1874. 

22 

18 

15 

28 

53 

37 

36 

80 

37 

46 

89 

117 

126 

163 

1874-5. 


18 

13 

30 

108 

31 

138 

169 
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These  figures  indicate  no  improvement  in  the  security  of  life  and 
limb  on  the  part  of  passengers,  emph)yee',  or  other  persons,  and 
suggest  with  urgency  the  importance  of  better  provision  than  is 
commonly  made  to  guard  against  accidents. 

Records  of  accidents  on  all  roads  where  coupling  is  done  in  the 
old  way  show  that  a  large  proportion  of  accidents  and  especially  of 
deaths  among  employees  result  from  this  most  hazardous  way  of 
connecting  cars.  Perhaps  some  provision  of  law  increasing  the 
pecuniary  liability  of  companies  not  using  every  reasonable  precau- 
tiot  in  the  interest  of  their  employees,  would  have  the  effect  to 
abolish  this  and  some  other  causes  of  injury  and  death. 

INSPECTIOK  OF  RAILROADS. 

With  the  view  of  ascertaining  more  reliably  the  condition  of  the 
roads  themselves,  as  well  as  a  personal  knowledge  of  their  practical 
management,  one  of  the  Commissioners,  and  the  same  who  more 
particularly  performed  that  duty  last  year,  has  again  passed  over 
the  various  lines;  traveling  on  both  freight  and  passenger  trains, 
carefully  noting  the  condition  of  roadways,  and  stopping  at  many 
stations  lor  the  purpose  of  gaining  information  by  means  of  per- 
sonal interviews  with  the  station-agents  and  other  employees,  and 
with  patrons  of  the  roads.  The  other  Commissioners  have  in  like 
manner  passed  over  a  number  of  the  lines  and  made  similar  obser- 
vations. 

The  result  of  this  general  inspection  has  been,  in  the  main,  in- 
creased satisfaction  with  the  character  and  management  of  our 
roads.  There  are  cases  in  which  roads  have  been  allowed  to  de- 
teriorate, and  some  in  which  the  want  of  proper  accommodations, 
and  even  a  lack  of  safety,  has  forced  itself  upon  onrattention. 
This  is  particularly  trae  of  one  or  two  branches  of  the  larger  roads 
— as,  for  example,  the  Kenosha  &  Rockford — and  of  one  or  two 
independent  lines,  such  as  the  West  Wisconsin!  and  the  Sheboygan 
and  Fond  du  Lac^  which  show  considerable  need  of  repairs  not  in 
progress. 

But  generally  speaking,  the  Wisconsin  roads  compare  reasonably 
well  with  the  roads  of  any  other  Western  State.  As  was  remarked 
in  our  first  report,  they  are  ironed  with  rather  light  rail,  as  a  rule, 
excepting  the  main  lines  of  the  two  great  roads,  and  are  largely 
without  a  proper  amount  of  ballast,  or  with  none  at  all. 
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Some  of  the  stations  are  yet  wanting  in  accommodations  for  the 
traveling  public,  and  here  and  there  one  finds  a  passenger-coach 
ihat  should  have  been  put  upon  the  retired  list  years  ago.  But 
these  same  things  are  common  in  all  the  new  States,  and  just  now, 
in  the  case  of  some,  there  are  financial  reasons  in  the  way  of  im- 
provements the  managers  would  be  glad  to  make. 

The  Commissioners  have  noted  some  particulars  as  to  condition 
of  road  and  equipment  that  would  demand  correction  did  such 
matters  fall  within  the  scope  of  their  duties. 

The  great  lines  are  in.  fair  condition  and  well  equipped,  so  that 
they  compare  well  with  trunk  lines  in  any  portion  of  the  West; 
indeed,  with  bat  very  few  exceptions,  they  will  compare  with  the 
best  roads  at  the  East. 

The  general  management  of  the  lines  is  good  and  is  manifestly 
improving.  The  officers  in  charge  are  men  of  marked  ability,  and 
manifest  a  desire  to  make  their  management  satisfactory  to  the 
public.  They  have,  without  exception,  treated  the  Commissioners 
with  the  utmost  courtesy,  and  have  at  all  times  given  respectful 
consideration  to  the  matters  officially  brought  to  their  notice. 

Of  this  statement  the  Commissioners^  correspondence,  a  portion 
of  which  is  herewith  submitted,  will  afford  full  corroboration. 

THE  PAPERS  AND  DOCUMENTS  AOOOMPAKYING  THIS  BEPOBT 

are  such  as  it  was  believed  would  be  useful  to  the  legislature  and  pub- 
lic as  a  means  of  affording  a  correct  understanding  not  only  of  the 
condition  and  working  of«  the  railroads  of  the  State,  but  also  of 
the  general  questions  relating  to  railway  transportation  and  rail- 
way control. 

The  Official  Papers^  eic^ 

of  the  Commissioners  consist  of  their  official  classification  of  roads 
and  of  rates  of  fare  and  freight,  of  the  official  returns  made  by  rail- 
road companies,  and  of  tabulated  statements  of  statistics  and  deduc- 
tions firom  the  returns  made  to  the  Commissioners. 

Portions  of  the  Commissioners^  Correspondence 

are  again  published,  as  a  means  of  more  correct  information  thaii 
could  be  otherwise  Aimished  of  the  nature  of  the  complaints  made, 
of  the  opinions  and  sentiments  entertained  by  complainants,  of  the 
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rulings  of  the  Commissioners  and  the  Attorney-General  upon  some 
important  points  of  law,  of  the  action  of  railroad  officials  in  mat- 
ters in, which  they  were  at  issue  with  the  public,  and  finally  of  the 
nature  of  the  duties  the  Commissioners  were  called  upon  to  dis- 
charge and  the  manner  in  which  they  have  performed  them. 

It  is  not  the  purpose  of  the  Commissioners  to  make  publications 
of  this  kind  in  future  reports. 


Appeyidi'x  ''A 


i» 


consists  of  all  railroad  laws  enacted  in  1874,  and  1875.  There  is 
frequent  occasion  to  refer  to  these  laws,  on  the  part  of  the  public, 
and  they  will  be  found  convenient  in  connection  with  the  report. 

Appendix  "B" 

embraces — 

1.  A  synopsis  of  the  proceedings  held  by  the  Supreme  Court  of 
the  State  in  the  important  case  of  the  Attorney  General  vs.  the 
West  Wisconsin  Railway;  and, 

2.  A  quite  full  record  of  the  proceedings  held  by  the  Supreme 
Court  of  the  United  States  in  the  several  appealed  cases  of  Fred- 
erick Piek,  et  aly  bondholders,  and  of  C.  D.  Lawrence,  et  al^  stock- 
holders in  the  Chicago  &  Northwestern  Railroad  Company  vs.  the 
Chicago  &  Northwestern  Railway  Company,  the  Railroad  Commis- 
isoners,  and  the  Attorney-General ;  also  the  cases  of  Ackley  and  Vilas 
vs.  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  Company.,  and  of 
the  State  of  Wisconsin  vs.  L.  D.Stone;  together  with  the  briefe  and 
points  of  arguments  submitted  by  the  eminent  counsel  who  con- 
ducted these  suits  (which  were  all  tried  together  and  argued  in 
common)  on  behalf  of  both  the  plaintiiFs  and  defendents  in  error. 

This  case,  as  printed,  makes  a  somewhat  voluminous  document, 
which  immediately  upon  the  receipt  of  the  opinion  and  decision  of 
the  court,  to  be  also  included,  ^vill  be  ready  for  distribution  as  a 
document  accompanying  the  Commissioners^  Report.  The  magni- 
tude of  the  interests  involved  in  the  decision  to  be  made,  and  the 
eminence  of  the  counsel  engaged  were  deemed  by  a  majority  of  the 
Commissioners  sufficient  warrant  for  the  fullness  of  that  publication. 
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IL— THE  GENERAL  QUESTION. 

In  their  first  report  your  Commissioners  devoted  much  space  to  a 
careful  discussion  of  the  general  question  of  State  control  of  rail- 
way corporations,  demonstrating,  as  they  believe: 

(1)  The  necessity  for  some  degree  of  control; 

(2)  Thft  inexpediency,  if  not  impractibility,  of  such  measures  as 
had  been  tried  in  many  cases;  and 

(3)  Pointing  out  such  general  measures  as  to  them  seemed  both 
practicable  and  judicious. 

On  the  first  of  these  heads  we  have  almost  nothing  to  add  by  way 
of  argument.  The  quasi  public  character  of  railway  corporations, 
now  almost  universally  conceded,  implies  the  right  of  the  public  to 
put  upon  them  such  restraints  as  experience  has  taught  to  be  neces- 
sary to  the  public  welfare.  And  accordingly  the  right  to  impose 
legislative  restrictions  has  been  aj£rmed  and  exercised,  as  was  shown 
in  our  first  report,  by  foreign  governments  in  all  parts  of  the  world 
where  the  railroad  has  been  introduced.  It  has  also  been  asserted 
to  a  much  greater  extent  in  this  country  than  the  public  are  awar?. 

The  following  eighteen  States  have  a  general  law  reserving  the 
power  to  the  legislature  to  alter,  amend,  or  repeal  charters,  or  have 
been  in  the  habit  of  reserving  such  power  in  the  chaj'ters  them- 
selves: Massachusetts,  Maine,  New  Hampshire,  Vermont,  Connecti- 
cut, New  Jerse}',  Delaware,  Pennsylvania,  Maryland,  Kentucky, 
Greorgia,  Alabama,  Mississippi,  Arkansas,  Ohio,  Indiana,  Michigan, 
and  Nebraska;  while  in  the  five  following  States  the  constitution 
reserves  to  the  legislature  the  power  to  amend  or  repeal  charters, 
namely,  in  New  York,  Wisconsin,  Iowa,  Kansas,  Illinois,  and  Mis- 
souri. In  still  other  States  the  right  of  supervision  has  been  asserted 
and  exercised  by  recent  enactments,  looking  to  the  regulation  of 
rates,  and  otherwise  restraining  railway  corporations. 

The  right  and  even  the  expediency  of  a  reasonable  supervision 
is  now  conceded  even  by  many  of  the  ablest  railroad  managers  of 
this  and  other  countries. 

In  fact,  it  is  coming  to  be  everywhere  recognized  that  the  r^l- 
way  corporation,  with  its  concentration  of  millions  of  capital,  its 
extraordinary  chartered  privileges,  and  its  natural,  not  to  say  in- 
evitable, tendency  to  growth  by  absorption  and  consolidation,  al- 
though immensely  potent  for  the  material  and  social  progress  of  a 
8 B,  R  c 
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people,  is  also,  if  entirely  unrestrained,  an  element  of  danger;  that 
it  has  already  acquired  such  power  and  influence  as  to  be  ^^practi- 
cally  beyond  the  common  law  obligation  ;^^  that  ^4n  our  day  the  com- 
mon carrier  has  encountered  in  England  as  well  as  in  this  country 
a  new  power,  unknown  to  its  founders,  praittically  too  strong  for  the 
ordinary  private  remedies."* 

Even  in  those  States  where  the  rights  of  the  people  have  not 
been  secured  by  constitutional  reservations  or  timely  provision  by 
general  statutes,  it  is  becoming  a  serious  question  whether  the  right 
to  restrain  the  growing  and  threatening  power  of  great  corpora- 
tions does  not  by  virtue  of  their  very  nature,  and  by  reason  of  the 
public  necessity,  inhere  in  the  State.  Nor  is  this  discussion  con- 
fined to  that  portion  of  the  great  public  suffering  from  supposed 
or  real  grievances  inflicted  by  the  corporations.  This  opinion,  so 
shadowy  and  ill  defined  in  the  public  mind,  is  finding  strong  and 
logical  utterance  through  able  and  distinguished  jurists. 

Says  a  forcible  writer  in  the  American  Law  Review,  (vol.  8,  page 
191)  in  speaking  of  the  Dartmouth  College  decision,  that  bul- 
work  of  corporate  power,  for  so  many  years  considered  impregna- 
ble: 

^^Any  decision  in  any  ordinary  case  ought  to  stand;  and  when 
a  decision  has  stood  for  fifty  years,  even  to  question  it  lightly  and 
without  sufficient  consideration,  is  injurious  and  censurable,  as 
tending  to  unsettle  an  entire  system  of  jurisprudence.  But  con- 
stitutional decisions  which  take  from  the  political  department  of 
government  powers  and  prerogatives  usually  belonging  to  it,  and 
which  legislation  cannot  remedy,  stand  on  a  different  footing  from 
ordinary  precedents  involving  questions  of  private  rights.  Fifty 
years  is  a  short  period  in  the  history  of  a  nation  living  under  a 
constitution  intended  to  be  perpetual.  The  consequences  of  the 
Dartmouth  College  case  are  beginning  to  press  heavily  on  great  com- 
munities, and  the  pres^^ure  we  believe,  will  increase  ratner  than  dimin- 
ish. It  involves  questions  of  political  power,  political  necessity,  it 
mav  yet  be  of  political  safety,  ^nd  the  case  will  not  be  let  alone,  how- 
ever wise  it  might  be  to  do  so.'' 

Corporate  power  may  never  so  far  threaten  the  liberties  of  the 
people  as  to  require  the  re-opening  of  this  question  in  the  Supreme 
Ofurt  of  the  United  States;  but  if  that  condition  of  things  should 
indeed  come,  then  it  is  safe  to  asume  that  the  decision  of  that  court, 
made  in  the  infancy  of  the  nation,  when  the  great  qtiasi  pub- 
lic corporations  of  the  present  not  only  had  no  existence  but  had 

*Chief  Justice  Ryan.  Opinion  in  case  of  the  Attorney-General  vs.  the  C.  &  N. 
W.,  and  the  C,  M.  &  St.  P.  K'y.  Go's.,  p.  43,  Appendiz  to  CommlBsionen'  Be- 
port  for  1874. 
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not  yet  been  conceived  of,  will  be  so  far  modified  as  to  afford  such 
protection  as  shall  be  found  just  and  necessary.  For  while  it  is  a 
cardinal  principle  of  our  government  that  there  shall  be  as  little 
interference  with  the  natural  freedom  of  the  citizen,  whether  in  an 
individual  or  associate  capacity,  as  is  compatible  with  public  secur- 
ity, it  is  a  fundamental  principle  of  all  human  governments  that 
the  great  ends  of  government  shall  not  fail — that  the  public  safety 
shall  be  paramount. 

Your  Commissioners  believe  that  in  this,  as  in  most  matters  of 
great  public  concern,  there  is  safety  in  conservatism;  but  tbey  can- 
not close  their  eyes  to  the  existing  facts,  nor  will  they  conceal  the 
conviction  that  the  present  railroad  controversy  in  this  country 
will  not,  indeed  cannot,  cease  until  the  public  are,  in  general  terms, 
satisfied  with  the  conduct  of  railway  corporations,  or  have  found 
adequate  protection  for  the  public  interests  in  new  constitutional 
and  statutory  provisions.  It  is  useless  to  undertake  to  contract  the 
consideration  of  this  subject  to  the  limits  of  a  single  State.  The 
conditions  which  govern  in  one  locality  must  eventually  govern  in 
all.  As  judicial  decisions  are  had,  establishing  the  right  of  control, 
they  will  charactc^rize  legislative  enactments.  And  if  charters  here- 
tofore granted  by  State  governments  without  reserving  the  power 
to  alter,  amend  or  repeal,  are  to  be  held  irrevocable,  otber  measures 
will  be  resorted  to  for  the  purpose  of  enforcing  such  prerogatives 
as  cannot  be  surrendered  by  the  people  without  a  sacrifice  of  sov- 
reignty.  An  illustration  of  this  tendency  is  found  in  a  provision 
of  the  new  constitution  of  the  State  of  Missouri,  which  reads  as 

follows: 

^*  Section  22.  No  railroad  corporation  in  existence  at  the  time  of 
the  adoption  of  this  constitution  shall  have  the  benefit  of  any  fu- 
ture legislation  except  on  condition  of  complete  acceptance  of  all 
provisions  of  this  constitution  applicable  to  railroads. 

Cases  have  arisen,  and  doubtless  yet  others  will  arise,  in  which 
communities,  moved  by  a  sense  of  injury,  and  yet  wanting  in  a 
knowledge  of  proper  remedies,  have  resorted  and  will  resort  to  such 
means  as  subsequent  events  and  a  greater  enlightenment  will  show 
to  have  been  ill-chosen,  perhaps  prejudicial  to  both  public  and  Cor- 
porate interests.  Still  it  cannot  be  denied  that  the  American  peo- 
ple have  ever  been  distinguished  for  their  love  of  justice  and  their 
moderation  in  dealing  with  the  rights  of  others. 

We  think  it  unquestionable  that  justice  is  the  aim  of  the  public 
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in  this  controversy.  Hitherto  they  have  occasionally  failed  of  the 
mark  because  have  they  contended  with  the  darkness  which  has  sur- 
rounded the  whole  subject  of  railway  company  transactions,  and  the 
business  of  railway  transportation. 

Let  the  railway  companies  on  their  part  open  their  affairs  to  the 
clear  light  of  heaven,  and  the  State  on  its  part,  through  competent 
and  properly  authorized  agents,  make  a  full  and  thorough  investi- 
gation of  the  whole  subject  involved  in  the  controversy,  and  the 
solution  will  be  made  without  great  difficulty,  and  to  their  mutual 
satisfaction  as  well  as  common  advantage. 

In  the  opinion  of  your  Commissioners,  such  an  investigation 
should  have  preceded  all  legislation  putting  arbitrary  restrictions 
upon  rates  of  fare  and  freight.  The  law  of  1874  was  a  stroke  in 
the  dark.  It  might  be  far  from  just  to  say  that  it  was  prompted, 
as  has  been  charged,  by  anything  like  a  spirit  of  retaliation  for  the 
short-sighted  and  unwarrantable  acts  of  railwav  corporations,  but 
it  is  certain  that  the  restrictions  it  imposed  were  based  upon  insuf- 
ficient data.  This  was  so  manifest  to  all  unprejudiced  minds  that 
the  fact  of  its  passage  gave  occasion  for  dissent  from  the  friends  of 
judicious  restriction,  and  for  efiFective  denunciation  from  the  corpo- 
rations and  all  persons  opposed  to  legislative  interference.  More- 
over, by  showing  a  degree  of  unreasonableness  and  unwarrantable 
haste,  it  has  temporarily  unsettled  public  confidence  in  the  cool- 
ness and  fair-mindedness  of  the  American  legislator,  and  thus 
afiected  to  some  extent  the  credit  of  our  people  in  the  great  money 
markets  of  the  world. 

On  the  other  hand,  it  is  no  less  true  that  the  railroad  corpora- 
tions and  their  over-zealous  friends  have  in  some  cases  largely 
c  >ntributed  to  the  foreign  distrust  of  American  railroad  securities 
by  extraordinary''  misrepresentations  of  the  character  of  the  com- 
munities held  responsible  for  restrictive  legislation.  Seeking  to  make 
the  law  obnoxious  at  home,  they  have  compromised  the  charac- 
ter of  a  whole  people  abroad.  The  attempt  has  even  been  made  to 
hold  the  few  States  in  which  there  has  been  recent  legislative  re- 
striction responsible  for  the  depressed  condition  of  the  rtvilroad 
interest  in  the  whole  country.  Charges  so  unfounded  have  necessa- 
rily recoiled  upon  their  authors  and  aggravated  the  evils  from  which 
they  already  suffered. 
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Wbat  is  wanted  now  is  an  end  to  all  misrepresentations  on  both 
sides,  and  an  honest  effort  to  get  a  right  understanding  of  the  issues 
involved,  and  an  agreement  upon  the  means  best  calculated  to  se- 
cure the  manifest  rights  of  the  public  without  unnecessary  interfer- 
ance  with  the  freedom  of  the  corporations. 

It  is  upon  this  principle  that  your  Commissioners  have  prosecuted 
their  inquiries;  seeking  to  determine  the  minimum  of  interference 
on  the  part  of  the  State  that  would  answer  the  demands  of  public 
security,  rather  than  the  maximum  that  could  be  imposed  without 
abnolnte  ruin  to  the  corporations. 

It  was  strictly  in  ^cord  with  this  principle  of  action  that  their 
first  report,  was  drafted,  a  refereuce  to  which  will  show,  that  in 
the  suggestion  and  discussion  of  the  methods  of  governmental  in- 
terference they  proceeded  in  logical  order  from  the  simplest  to  those 
more  radical  and  sweeping,  finally  laying  down,  as  the  result  of 
their  inquiry,  the  following  general  conclusions: 

**  The  only  form  of  railway  control  likely  to  prove  successful  under 
present  conditions,  is  the  legislative,  supplemented  by  direct  super- 
vision; the  legislature  laying  down  general  rules  of  action,  but 
leaving  the  application  and  enforcement  of  those  rules  to  a  com- 
mission.   A  judicious  application  ot  this  method  requires — 

'^  1.  A  determination,  by  the  commissioners,  of  the  actual  cash 
value  of  each  railroad;  such  value  not  to  be  greater  than  the  ac- 
tual cost  thereof,  and  the  valuation  subject  to  legislative  revision. 

''  2.  An  annual  determination  of  the  gross  and  net  earnings  of 
each  company,  from  the  reports  of  companies,  by  actual  inspection 
of  books  and  ajfairs,  ^d  by  all  other  practicable  methods. 

^^  3.  A  division  of  roads  into  two  classes:  the  first  class  including 
all  roads  paying  a  reasonable  compensation  on  valuation,  and  the 
second  class  including  all  other  roads. 

^^4.  A  maximum  of  rates  of  fare  and  freight  for  ro^ds  ascertained 
to  belong  to  the  first  class;  such  maximum  being  subject  to  legis- 
lative revision. 

"  5.  No  restriction  of  earnings  upon  roads  of  second  class,  except 
by  way  of  remedying  unjust  discriminations. 

^^6.  A  prohibition  of  unjust  discriminations  and  unreasonable  or 
excessive  rates  on  all  roads:  anv  person  complaining  of  discrimina- 
tion or  extortionate  charges  having  the  right  of  appeal  to  the  board 
of  commissioners,  under  such  rules  as  to  evidence  of  facts  as  the 
commissioners  may  determine;  the  board  determining  the  fact  of 
discrimination  on  evidence  and  notice  to  both  sides,  and  its  conclu- 
sions to  be  prima  facie  evidence  as  to  fact  of  discrimination,  or  of 
unreasonable  charges. 

^^  7.  Additional  police  regulations,  especially  as  to  running  con- 
nections and  the  passage  of  freight  from  one  road  to  another. 

*^8.  Limited  power  of  the  commissioners  to  require  repair  of 
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roads,  improvement  of  roads  of  rolling  stock,  and  increased  accom- 
modations for  passenger  travel. 

"  9.  Full  and  complete  publicity  of  rates  of  fare  and  freight. 

"  10.  Publicity  of  all  important  contracts  and  agreements  be- 
tween railway  companies,  and  of  their  business  transactions  gener- 
ally. 

**  11.  Greater  uniformity  and  completeness  of  accounts,  as  well  as 
greater  fullness  and  frequency  of  reports. 

"  12.  Adequate  penalties  for  the  falsification  or  concealment  of 
earnings  and  expenditures,  or  other  facts. 

'*  13.  EflScient  means  for  the  prompt  enforcement  of  all  provi- 
sions of  the  law,  at  the  expense  of  the  State.^^ 

It  is  proper  for  us  to  add  that  that  report,  with  the  conclusions  em- 
braced, was  a  carefully  considered  statement  of  the  results  of  much 
observation  of  railways  and  railway  management  in  this  country 
and  in  all  the  countries  of  Europe,  supplemented  by  a  year's  labo- 
rious official  investigation. 

Results  of  Public  Ikquiby. 

It  is  worthy  of  note  in  connection  with  the  reiteration  of  these 
conclusions,  announced  a  year  ago,  that  almost  every  where,  the 
public  judgment  is  pointing  in  the  same  general  direction — to- 
wards moderation  and  due  caution  in  dealing  with  the  complex 
question  of  railway  transportation  so  as  to  promote  the  best  inter- 
ests of  both  people  and  corporations.  People  and  governments 
are  beginning  to  appreciate  the  wisdom  of  moving  slowly  and  care- 
fully in  a  matter  of  so  great  importance. 

• 

BBCENT   ACTION  OF  STATES. 

Missouri. 

MLssouri  has  recently  taken  extreme  ground,  committing  the 
mistakes  of  Illinois,  Minnesota  and  Wisconsin,  by  enacting  a  law 
in  advance  of  sufficient  data,  prescribing  rates  of  fare  and  freight 
quite  identical  with  those  fixed  by  the  ''  Potter-law,"  and  imposing 
like  penalties.  The  law  also  provides  for  the  appointment  and  sub- 
sequent election  of  three  commissioners,  the  full  term  of  office  be- 
ing six  years. 

Besides  the  duties  imposed  upon  the  board  by  the  laws  of  this 
State,  the  commissioners  are  to  examine  the  roads  as  often  as  they 
deem  necessary.  If  they  judge  any  part  of  a  road  unsafe,  they  may 
order  repairs  and  require  reduced  speed  of  trains.    A  refusal  to 
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make  repairs  ordered,  to  be  punished  by  fine  and  imprisonment, 
and  in  ca^  of  accident  to  life  or  limb  in  such  event,  the  superin- 
tendent, conductor  and  engineer  shall  be  deemed  guilty  of  felony. 
The  commissioners  can  also  order  the  running  of  passenger  trains 
to  be  stopped. 

The  commissioners  are  required  to  make  annual  reports  on 
August  1st  of  each  yea^,  which  shall  include  the  amount  of  stock 
subscribed  and  paid  in,  and  the  name,  residence  and  holding  of 
each  stockholder;  funded  and  floating  debt,  and  assets;  estimated 
value  of  property;  length  of  all  tracks  laid;  tonnage  of  through 
and  local  freight;  monthly  passenger  and  freight  earnings;  train- 
expenses;  total  expenses  of  working  the  roads,  and  salaries  of  all 
officers  in  detail;  locomotive-expenses,  repairs  and  maintenance; 
cost  of  improvements;  passenger  rates;  freight  tariffs;  instructions 
to  agents;  names  of  express  and  transportation  companies,  terms 
granted  to  them  and  kind  of  business  done  by  them;  running  ar- 
rangements with  other  roads;  and  answers  to  any^other  questions 
the  commissioners  may  require. 

In   Virginia, 

an  amendment  was  made  to  the  existing  law  by  the  last  legislature, 
providing  that  no  railroad,  canal,  steamship,  or  other  transporta- 
tion company  shall  charge  a  greater  sum  for  the  transportation  of 
any  passenger  or  freight  over  a  portion  of  its  line  or  route,  whether 
such  shall,  in  whole  or  in  part,  lie  within  the  limits  of  the  State 
of  Virginia,  than  is  charged  by  such  company  for  the  transporta- 
tion of  the  like  class  of  passengers  or  freight  over  the  entire  length 
of  its  line.  No  company  is  allowed  to  charge  any  higher  rate  for 
passengers  or  freight  going  over  its  line  from  any  place  in  Virginia 
to  any  place  outside,  than  is  charged  for  the  same  class  of  business 
withm  the  State.  So,  likewise,  no  higher  rates  can  be  charged  on 
business  coming  from  without  the  State  to  any  point  within  it 
than  is  charged  on  business  passing  through  the  State,  and  no  com- 
pany or  common  carrier  shall  allow  through-tickets  or  through- 
baggage-checks  to  be  issued  over  its  line  by  any  company  or  trans- 
portation line,  its  agents  or  agencies,  not  incorporated  by  the  State 
of  Virginia,  which  company  or  line  shall  refuse  or  inhibit  by  any 
means  any  other  such  company  or  transportation  line  incorporated 
by  the  State  the  privilege  of  issuing  by  its  own  local  agents  and 
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such  agents  or  agencies  as  it  may  establish  in  any  city  or  elsewhere, 
through  tickets  and  baggage-checks  over  such  company's  road  or 
transportation  line,  not  incorporated  by  Virginia.  It  also  prohibits 
all  discrimination  between  individuals,  and  fixes  a  penalty  of  $500 
for  a  first  violation  of  the  law,  and  of  $5,000  dollars  for  any  sue- 
ceeding  violation,  to  be  recovered  in  any  court  of  record.  An  in- 
junction can  also  be  issued  by  a  circuit  court  to  prevent  repetition 
of  any  of  the  acts  forbidden. 

So  far  as  we  know,  these  two  States  afford  the  only  instances  of 
extreme  legislation  in  this  or  in  foreign  countries  during  the  past 
year. 

In  the  Kentticky  and  Tennessee  Legislatures^ 

somewhat  radical  measures  were  introduced,  but  the  hearing  of 
competent  and  influential  experts  in  railroad  matters,  and  the  care- 
ful inquiries  of  liberal  and  conservative  committees  were  sufficient 
to  prevent  their  passage. 

Minnesota  has  retraced  her  steps^ 

repealing  the  law  of  1874,  and  by  her  last  legislature  enacting  a 
new  law,  providing  for  a  single  commissioner,  as  in  Ohio  and  Mich- 
igan, but  with  less  authority  than  is  possessed  by  the  commissioner 
for  Michigan — in  fact  with  advisory  powers  mainly,  suchas  are  pos- 
sessed by  the  Massachusetts  board. 

BBCKNT  ACnOK  IN  FOREIGN  COUNTRIES. 

In  Great  Britain^ 

there  is  general  approval  of  the  newly  adopted  method  of  gov- 
ernment supervision  by  a  board  of  three  railway  commissioners. 

The  origin  of  this  board,  as  well  as  the  policy  of  the  English 
government  in  respect  to  railways,  and  the  scope  of  the  act  of  1854 
as  amended,  will  be  best  understood  from  the  opening  remarks  of 
the  commissioners  in  their  first  report,  submitted  in  August,  1874, 
but  not  received  at  the  date  of  our  own  first  report.    They  say: 

"  The  powers  of  railway  companies  and  their  liabilities  and  duties 
are  derived  partly  from  special  acts  of  parliament,  and  partly  from 
general  railway  acts,  and  if  companies  go  beyond  tkeir  powers,  or 
fail  in  the  performance  of  their  duties,  not  only  are  there  the  ordi- 
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nary  remedies  for  such  individuals  as  may  be  aggrieved,  but  the 
public  also  can  interfere  .concerning  the  excess  or  non-compliance, 
of  the  acts  7  and  8,  Vict.  C,  85,  authorizing  the  board  of  trade,  on  be- 
half of  the  public,  to  institute  legal  proceeding,  in  such  cases.*^ 

^^  The  act  of  1854  is  one  of  the  general  railway  acts.  It  was  pas- 
sed to  prevent  favoritism  on  the  part  of  railway  companies  as  carri- 
ers, and  requires  that  the  term^  upon  which  they  carry  shall  be  the 
6ame  for  all.  It  was  passed  also  that  railways  might  afford  all  the 
accommodation  to  the  public  of  which  they  are  capable,  and  re- 
qaires  that  every  railway  company  shall  forward  traffic  with  all 
reasonable  facilities,  and  that  where  railways  owned  by  different 
companies  are  conterminous  and  form  a  continuous  line  such  com- 
panies shall  use  their  utmost  diligence  in  sending  through  traffic 
over  their  respective  routes. 

"  The  act  provides,  as  the  means  of  carrying  out  these  purposes, 
that  the  board  of  trade,  or  any  person  interested,  may  bring  a  com- 
plaint against  a  company  for  contravening  them,  and  may  obtain 
an  injunction  enforcible  by  attachment  and  a  penalty  not  ex- 
ceeding 200  pounds  a  day,  to  prevent  the  contravention  from  being 
continued  or  repeated;  and  it  also  specifies  as  to  the  courts  which 
are  to  entertain  the  complaints  and  to  issue  the  injunctions  the 
Common  Pleas  in  England,  the  Court  of  Session  in  Scotland,  and 
any  of  the  superior  courts  in  Dublin. 

^^It  is  as  to  the  courts  entrusted  with  t^e  administration  of  that 
act,  and  to  be  resorted  to  for  enforcing  its  provisions,  that  that  act 
has  been  amended  by  the  act  of  1873,  whicn,  after  providing  for  the 
appointment,  by  your  Majesty,  of  three  railway  commissioners, 
directs  that  the  jurisdiction  conferred  by  the  17th  and  18th  Vict., 
C.  31,  in  the  courts  therein  specified,  shall  cease  to  be  exercised  hf 
them,  and  shall  be  exercised  by  three  railway  commissioners,  to- 
gether or  separately,  instead." 

More  specifically,  these  commissioners  have: 

First.  The  powers  with  respect  to  the  approval  of  working  ar- 
rangements between  railway  companies,  and  with  respect  to  the 
exercise  by  such  companies  of  those  powers  in  relation  to  steam 
yessels,  which  were  formerly  exercised  by  the  Board  of  Trade. 

Second.  Authority  to  hear  and  determine  the  matter  of  any  com- 
plaint that  may  be  made  or  referred  to  them  of  violations  of  the 
railway  and  canal  traffic  act  as  amended  in  1873,  having  for  such 
purpose  the  jurisdiction  conferred  by  that  act  on  the  several  courts 
and  judges  empowered  to  hear  and  determine  complaints  under  it. 

Third.  Except  in  ^certain  cases  to  hear  and  determine  matters 
under  the  railway  and  canal  traffic  act,  of  the  nature  of  differences 
between  transportation  companies  which  under  the  provisions  of 
any  general  or  special  act  are  required  or  authorized  to  be  referred 
to  arbitration. 
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Fourth.  Under  prescribed  limitations,  to  determine  and  appor- 
tion the  through  rates  chargeable  on  freights  forwarded  over  two 
or  more  lines. 

Fifth.  To  hear  and  determine  any  question  or  dispute  that  may 
arise  with  respect  to  the  terminal  charges  of  any  railway  company 
when  such  charges  have  not  been  fixed  by  an  act  of  Parliament,  as 
also  to  prescribe  what  shall  be  paid  for  loading,  unloading,  deliver- 
ing, and  other  like  services. 

Sixth.  To  enforce  the  law  as  to  the  publication  of  all  rates  of 
transportation,  etc. 

The  act  also  provides  that  the  commissioners  may,  with  the  sanc- 
tion of  the  Treasury,  call  to  their  aid  any  necessary  number  of 
experts  of  ens^ineering  or  other  technical  knowledge,  and  appoint 
such  officers  and  clerks  as  they  deem  proper. 

It  is  further  provided  that  for  the  purposes  of  the  act  in  question 
the  commissioners  shall  have  ^^  full  power  to  decide  all  questions, 
whether  of  law  or  of  fact/*  and  shall  also  have  the  following  powers, 
that  is  to  say  : 

"  a.  They  may,  by  themselves,  or  by  any  person  appointed  by 
them  to  prosecute  an  inquiry,  enter  and  inspect  any  place  or  build- 
ing, being  the  property  or  under  the  control  of  any  railway  or  canal 
company,  the  entry  or  inspection  of  which  appears  to  them  re- 
quisite; 

^'  b.  They  may  require  the  attendance  of  all  such  persons  as  they 
think  fit  to  call  before  them  and  examine,  and  may  require  answers 
or  returns  to  such  inquiries  as  they  think  fit  to  make; 

^'  c.  They  may  require  the  production  of  all  books,  papers  and 
documents  relating  to  the  matters  before  them; 

^'d.  They  may  administer  an  oath; 

^*  e.  They  may,  when  sitting  in  court,  punish  for  contempt  in 
like  manner  as  if  they  «rere  a  court  of  record." 

It  is  also  provided  that  the  commissioners  may  ^^make  such 
general  orders  from  time  to  time  as  may  be  requisite  for  the  regula- 
tion of  proceedings  before  them;**  that  such  orders  may  be  made  a 
rule  or  order  of  any  superior  court,  to  be  enforced  in  the  manner 
prescribed  in  the  act  or  in  like  manner  as  any  rule  or  order  of  such 
court;  and  that,  at  the  instance  of  any  party  to  proceedings  before 
them,  and  upon  such  security  as  they  may  direct,  they  may  state  a 
case  in  writing  for  the  opinion  of  any  superior  court  by  them  d^ 
termined,  upon  any  question  which  in  the  opinion  of  the  commis- 
sioners is  a  question  of  law,  and  without  allowing  a  stay  upon  any 
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decision  or  order  by  themselves  made,  pending  the  decision  of  any 
such  appeal. 

The  working  of  this  law  appears  to  give  general  satisfaction. 
The  first  and  second  reports  of  the  commission,  now  before  ns,  show 
that  its  chief  labors  have  been  in  settling  diflSculties  between  rail- 
way companies;  though  it  has  also  heard  and  adjusted  some  com- 
plaints of  shippers  against  carriers.  The  service  rendered  by  it  in 
these  cases  is  highly  appreciated  by  the  companies  themselves  and 
by  the  public,  as  will  appear  from  numerous  comments  thereon  by 
the  English  press. 

In  confirmation  we  quote  from  the  last  published  volume  of 
Bradshaw's  Railway  Manual: 

'^  Contributing  to  the  same  desirable  end  of  economy  consequent 
upon  peace  with  neighbors,  the  new  railway  and  canal  commis- 
sion promises  to  operate  with  more  than  anticipated  potency.  An 
interest  which  has  grown  up,  as  it  were,  bit  by  bit,  and  under  the 
provisions  of  the  yarious  acts  of  parliainent,  and  of  numerous  in- 
ternecine agreements  enacted  at  difiPerent  times,  the  provisions  of 
which  are  often  found  to  be  contradictory  and  irreconcilable  one 
with  another,  is  necessarily  liable  to  occasional  differences.  In  the- 
oiy,  the  courts  of  law  are  open  to  disputants  in  such  cases,  but  we 
all  know  how  expensive  and  dilatory  the  process  is  found  to  be. 
The  want  of  a  tribunal  with  summary  jurisdiction  to  determine 
questions  as  to  the  rights  of  railways  between  each  other,  and  as 
between  railways  and  the  public,  with  the  least  possible  delay,  and 
at  the  least  possible  expense,  was  all  but  universally  admitted. 
Such  a  tribunal  we  have  in  the  railway  commissioners,  and  so 
effectually  has  it  up  to  the  present  time,  performed  its  work,  that 
the  government  board,  (the  board  of  trade,)  at  whose  instance  it 
was  established,  and  by  whom  its  members  were  selected,  vdll  be 
accorded  credit  by  railway  share  holders,  as  well  as  by  the  publicf 
for  this  measure,  whatever  may  have  been  its  short  comings  in 
other  respects.'^ 

The  German  govemmoU 

has  lately  appointed  a  Commission  of  Inquiry  on  Railroads,  con- 
sisting of  nine  members,  with  instructions  to  acquaint  themselves^ 
by  the  examination  of  experts  and  by  every  other  means  in  their 
power,  with  the  subject  of  railway  transportation,  and  as  early  as 
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practicable  to  submit  a  system  of  railway  regulations  for  the  empire. 
The  commission  is  now  in  the  midst  of  its  labors,  having  adopted 
as  general  principles  that  the  system  shall  be  uniform  for  all  Ger- 
many, and  that  the  tarii!s  they  are  atithorized  to  prepare,  shall  be 
general  maximum  tarifis,  the  railroads  being  given  a  perfectly  free 
movement,  both  in  increasing  and  decreasing  their  rates,  within 
the  maximum.  In  order  to  secure  proper  stability  to  these  tariff, 
and  to  guarantee  the  practical  execution  of  the  principles  adopted, 
the  inspection  of  all  the  tariffs  by  a  central  officer,  with  assistance 
from  railroad  experts,  and  the  absolute  publicity  of  the  tariffs,  is 
declared  to  be  necessary.* 

In  AustrtU, 

a  step  in  the  advance  has  been  taken  by  the  creation,  at  Vienna, 
of  a  Railroad  Tribunal,  for  the  hearing  and  adjusting  of  complaints, 
whether  from  companies  or  from  individuals.  It  consists  of  twenty- 
four  members,  one-half  appointed  by  the  Chamber  of  Commerce 
and  one-half  by  the  railroad  companies,  and  is  to  decide  cases  arising 
in  freight  transportation  where  the  sum  involved  does  not  exceed 
$250,  though  cases  involving  larger.sums  may  be  submitted  to  it  by 
mutual  consent.  Cases  pending  in  a  circuit  court  may  be  trans- 
ferred to  this  tribunal  only  by  mutual  consent,  and  and  mce  versa. 
Five  members  form  a  court  for  the  hearing  and  determination  of 
causes.  This  court  is  bound  by  the  requirements  of  the  civil  law 
and  the  working  railroad  regulations  at  the  time  in  force,  but  not 
by  legal  forms  and  rules  of  evidence. 

In  foreign  countries  other  than  those  named, 

there  have  been  no  recent  changes  in  the  relations  of  the  state  to 
railway  transportation,  so  far  as  we  have  been  able  to  learn. 

Enough  has  appeared  from  the  foregoing  account  to  establish  the 
correctness  of  the  statement  with  which  we  set  out,  namely,  that 
the  present  tendency  almost  everywhere  is  to  conservative  action 
— to  the  enactment  of  laws  "  broad  and  general  in  character,  com- 
pelling observance  of  established  principles,  rather  than  imposing 
regulations  for  all  the  details  of  practical  operations. '^f 

*  Railway  Gazette,  p.  001. 

fFirst  Beport  of  this  CommiseieD,  p.  137. 
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THB    ACTIOlsr    OF    RAILROAD    MANAQBRS    AFFORDS    ENCOURAGEMRNT. 

However  injurious  the  first  effects  of  the  extreme  legislation  up- 
on railroad  inatters  in  this  and  in  other  States,  it  is  now  begining 
to  be  apparent  that  much  ultimate  good  will  come  of  it  in  the  way 
of  increased  interest  in  the  general  subject,  on  the  part  of  the  pub- 
lic, and  of  an  awakening  on  the  part  of  railway  managers  every- 
where to  the  importance  of  close  economy  in  the  construction  and 
operation  of  their  roads,  as  well  as  to  the  growing  necessity  for 
such  scrupulousness  of  conduct  in  all  their  transactions  as  will  bear 
^Jie  test  of  both  private  and  official  scrutiny. 

RAILWAY  COMPANY  ASSOCIATIONS. 

Many  of  the  evils  of  railway  management  have  grown  out  of  the 
conflict  of  interests,  real  or  imaginary,  between  railroad  companies. 
Where  the  traffic  naturally  falling  to  a  company  is  unequal  to  its 
full  capacity  such  company  will  of  course  seek  to  monopolize  as 
much  as  possible  of  what  as  naturally  belongs  to  others.  The  com 
petition  thus  engendered,  up  to  a  certain  point,  is  beneficial  both  to 
competing  companies  and  to  the  public.  For  while  the  former  are 
stimulated  to  extraordinary  activity  and  to  the  adoption  of  meas- 
ures of  greater  economy,  the  public,  as  a  consequence,  will  have 
better  facilities  and  accommodations,  as  well  as  lower  rates. 

But  when  the  spirit  of  honorable  rivalry  degenerates,  as  it  often 
does,  into  a  reckless  greed  of  business,  regardless  of  whether  it  in- 
volves profit  or  loss,  and  especially  when  it  engenders  those  bitter 
animosities  which  lead  one  company  to  seek  the  destruction  of  an- 
other at  the  peril  of  its  own  continued  existence,  then  it  is  that 
competition  becomes  most  injurious  to  all  parties  concerned.  The 
public  may  reap  a  temporary  advantage,  but  only  at  the  sacrifice  of 
a  corresponding  loss  at  another  time,  and  the  general  disadvantage 
growing  out  of  unnatural  excitements  and  frequent  fluctuations  in 
the  prices  of  transportation;  while  the  railways  which  are  parties  to 
the  contest  suffer,  first,  the  pecuniary  loss  consequent  on  doing 
business  at  less  than  a  fair  price,  perhaps  at  rates  far  below  cost; 
secondly,  the  great  disadvantage  of  a  demoralization  of  their  own 
officers  and  employees;  and,  thirdly,  that  loss  of  confidence,  on  the 
part  of  owners  and  holders  of  their  securities  which  must  result 
from  the  frequent  occurrence  of  struggles  of  this  sort. 
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In  view  of  these  considerations,  it  is  a  hopeful  fact  that  railway 
corporations,  both  in  this  country  and  in  some  of  the  countries  of 
continental  Europe,  following  the  English  example  in  establishing 
a  "railway  clearing  system,"  are  moving  in  the  formation  of  asso- 
ciations, more  or  less  comprehensive  in  the  field  of  their  influence, 
with  this  very  object,  among  others,  of  bringing  their  several  cor- 
porate members  into  relations  of  common  accountability  and  har- 
monious co-operation. 

Southern  Railway  and  Steamship  Association, 

It  is  perhaps  too  early  to  speak  with  safety  of  this  new  organizar 
tion.  It  is  a  fact,  however,  that  it  originated  in  a  felt  necessity  on 
the  part  of  crippled  southern  railroad  companies  to  save  themselves 
from  a  condition  of  things  like  that  abo.ve  described ;  that  its  de- 
clared object  is  to  bring  about  an  amicable  settlement  of  differences 
between  the  various  railroad  companies  which  may  become  mem- 
bers of  the  association,  more  especially  in  so  far  as  such  differences 
relate  to  competitive  traffic  ;  and  that  the  leadership  of  the  move- 
ment and  the  practical  management  of  the  affairs  of  the  association 
have  been  entrusted  to  %  gentleman  whose  knowledge,  ability  and 
uprightness  are  not  likely  to  be  questioned. 

The  Union  of  German  Railroad  Managements 

is  a  kindred,  yet  different  organization;  its  main  object  being,  first, 
to  facilitate  business  arrangements  between  the  companies  included 
in  its  membership;  and,  secondly,  to  advance  the  science  and  art 
of  railway  construction  and  management.  It  embraces  nearly  all 
the  managements  in  Germany  and  Austria,  and  in  some  other  coun- 
tries adjoining,  with  authority  to  demand  answers  to  any  questions 
it  may  put  to  any  of  its  corporate  members,  and  with  a  "  Technical 
Commission  "  of  eighteen  men  distinguished  for  their  scientific  at- 
tainments as  well  as  for  their  practical  mastery  of  railway  affairs, 
to  conduct  the  investigations  of  the  Union,  and  to  publish  the  re- 
sult of  its  combined  labors.  It  cannot  fail  of  rendering  immense 
service  in  the  solution  of  the  numerous  railway  problems  too  long 
neglected  by  the  great  body  of  lailroad  corporations  in  all  countries. 

Associations  of  engineers,  master-mechanics,  car-builders,  and  others. 

It  is  also  deserving  of  notice  in  this  connection  that  associa- 
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tions  of  professional  engineers,'  skilled  mechanics,  and  masters  of 
transportation  in  every  department  of  railroad  construction  and 
management  are  forming  organizations  in  all  parts  of  the  world,  with 
the  two-fold  object  of  protecting  the  interests  of  their  several  pro- 
fessions or  crafts,  and  of  contributing  to  the  progress  of  those  very 
arts  on  which  economical  transportation  must  of  necessity  be  based. 
The  present  agitation  of  the  question  of  cheap  transportation, 
and  of  state  interference  with  transportation  companies  to  that  end, 
has  had  the  effect  to  quicken  all  such  associations  to  unwonted  ac- 
tivity. 

Individiuil  ea^rts  and  investigators 

are  also  at  work  as  never  before;  seeking  for  the  means  of  cheapen- 
ing the  cost  of  transportation,  as  well  as  for  reliable  data  for  fram- 
ing isnfk  of  rates  at  once  just  to  the  public  and  reasonably  profi- 
table to  railroad  companies.  Of  such  are  Mr.  Albert  Fink,  Vice 
President  and  General  Superintendent  of  the  Louisville,  Nashville, 
and  Great  Southern  Railroad;  Mr.  0.  Chanute,  Consulting  Engineer 
to  the  Erie  Railway  Company,  and  doubtless  many  others  less  well 
known  to  this  commission. 

The  conscientious  pains-taking  labors  of  such  men  are  of  incal- 
culable value.  They  have  already  done  something  to  reduce  rail- 
way management  to  a  scientific  system,  as  well  as  to  satisfy  a  clam- 
orous public  of  its  own  almost  total  ignorance  of  the  extremely 
complex  and  difficult  subject  of  railroad  transportation.  They 
have  also  discovered  the  important  fact  that  the  pretentions  often 
made  by  practical  railway  managers  to  exact  knowledge  of  the  jus- 
tice and  equality  of  their  tariJB^  are  without  proper  foundation;  that 
even  the  most  thorpugh  railway  expert,  after  u^inghis  utmost  skill 
18  obliged,  in  the  settlement  of  some  questions,  to  resort  to  a  care- 
fully devised  system  of  averages;  and  that  tariff-making  is  but  sel- 
dom done  in  a  very  accurate  and  scientific  manner. 

THE  FIKAL  RESULT  OF  ALL  THESE  IKyESTIGATIOKS 

of  railway  commissioners,  associations,  and  individual  experts,  will 
be  the  establishment  of  principles  having  universal  acceptance,  and 
the  formulation  of  such  definite  rules  as  will  wholly  supplant  the 
9ff8tem  of  guessing  at  present  in  use  even  among  some  of  the  ablest 
railroad  men  of  this  and  other  countries. 
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The  JKesult  of  Further  Ikvestigations  by  thu  Commissioit, 

§ 

carried  on  in  like  manner — and  including  extensive  travels  by  one 
of  the  Commissioners  in  thirty-one  of  the  States,  with  numerous 
interviews  with  eminent  engineers  and  skillful  railway  managers 
in  all  parts  of  the  country — has  been,  in  general  terms,  the  fullest 
confirmation  of  the  opinions  announced  in  their  report  for  1874. 

We  then  declared  against  legislative  interference  with  details 
relating  to  tarifis  for  the  reason  that,  in  the  present  state  of  general 
knowledge  on  this  subject,  such  legislation  must  of  necessity  be 
.clumsy,  inaccurate  and  more  or  less  unjust;  that  there  are  too  many 
elements,  intricacies  and  modifying  circumstances  belonging  to  the 
business  of  railway  transportation  to  admit,  at  least  for  the  present, 
of  direct  legislative  regulation  of  rates.  We  believed  that  to  be 
a  task  for  experts,  one  that  could  not  now  be  safely  undertaken  by 
any  legislative  body,  and  were  not  surprised  to  find  such  to  be  the 
judgment  of  nearly  or  quite  every  commission  of  inquiry  that 
has  ever  examined  the  subject. 

EVEN  WHERE  BUT  A  SINGLE  RAILROAD  IS  CONCERNED, 

the  problem  of  rates  is  so  difficult  that  even  the  most  experienced 
masters  of  transportation  often  confess  to  being  in  doubt  as  to  the 
equality  and  fairness  of  the  rates  they  have  adopted. 

Cost  is  a  basis  in  all  cases, 

* 

We  must  first  know,  in  any  given  case,  what  what  will  be  the 
actual  cost  as  near  as  may  be  of  doing  the  business  before  we  can 
determine  what  rates  will  pay  a  fair  profit  on  the  average  amount 
of  business.  But  just  there  lies  the  difficulty.  The  cost  is  in  the 
very  nature  of  things  variable,  as  will  be  manifest  upon  a  little  re- 
flection.   For  example. 

Cost  varies  tenth  the  climate  ayid  soil. 

The  cost  of  operating  a  railroad  in  a  mild  and  dry  climate,  where 
damage  seldom  comes  from  sudden  extremes  of  heat  and  cold  or 
from  violent  storms  of  rain,  would  not  compare,  of  course,  other 
things  being  equal,  with  the  cost  of  operating  one  under  the  oppo- 
site condition  of  things — where  extremes  follow  each  other  in  quick 
succession,  where  frost  and  flood  are  often  at  their  destructive  work. 
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Cost  of  repairs,  which  has  much  to  do  with  cost  of  transportaiion, 
depends,  in  like  manner,  to  a  considerable  extent  upon  the  charac- 
ter of  the  soil  of  which  the  road-bed  is  formed. 
So,  likewise, 

Cost  varies  with  the  seasons. 

In  no  portion  of  our  country,  perhaps,  is  this  more  patent  to 
every  observer  than  here  in  Wisconsin.  During  our  beautiful  sum- 
mers and  magnificent  autumns,  railroading  is  ordinarily  as  inexpens- 
ive as  anyvehere,  so  far  as  climate  goes.  But  when  winter  comes, 
with  its  sudden  cold,  and  occasional  changes  of  temperature  of  40 
to  50''  Fahrenheit  in  a  few  hours,  and  with  its  snow-drifts,  impeding 
the  movement  of  trains  at  times  for  days  together,  the  profits  of 
an  autumn^s  work  are  badly  eaten  into. 

Cost  also  varies  with  the  times. 

It  is  manifest  that  when  times  are  hard,  and  prices  of  all  materi- 
al consumed,  as  well  as  the  prices  of  all  kinds  of  labor,  are  low,  the 
operating  expenses  of  a  railway  are  correspondingly  diminished. 
This  is  remarkably  illustrated  at  the  present  by  the  almost  univer- 
sal diminution  of  such  expenses,  as  compared  with  a  few  years 
since.  Moreover,  since  the  hardness  of  the  times  has  also  the  effect 
to  depress  the  industries  of  a  country  and  render  them  less  product- 
ive in  the  aggregate,  it  also  has  the  effect  to  increase  the  economy 
of  management,  and  so  diminish  the  expenses  common  to  more 
prosperous  times. 

Relative  cost  varies  with  the  productiveness  of  the  year. 

When  agriculture  produces  great  crops,  for  example,  so  that  a 
railroad  employed  in  moving  them  is  crowded  with  trafiSc,  the  oper- 
ating expenses,  other  circumstances  remaining  the  same,  will  be  a 
less  per  cent,  of  the  total  earnings  than  during  an  unproductive 
year,  wherein  the  income  is  proportionally  lessened,  while 
the  fixed  expenses,  which  constitute  a  large  share  of  the  whole, 
remain  the  same. 

A  like  variation  will  be  liable  to  follow  the  success  or  failure  of 
foreign  crops,  as  well,  where  they  exert  any  considerable  influence 
upon  the  great  markets  for  breadstuffs,  since  this  fact  may  deter- 
mine the  rapidity  or  regularity  with  which  the  road  in  question 
may  be  called  upon  for  transportation  service. 
3 ^R  R  c 
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Cost  also  varies  mth  the  length  of  haul. 

The  expenses  are  the  same  for  receiving  or  delivering  goods^ 
whether  the  length  of  haul  be  ten  miles,  or  one  hundred,  or  one 
thousand.  It  has  been  shown,  for  example,  that  the  Massachusetts 
roads,  with  an  average  haul  of  49  miles,  have  an  expense  per  ton 
30  per  cent,  greater  than  the  Illinois  Central  with  an  average  haul 
of  142  miles,  although  the  Massachusetts  tonnage  of  miles  (tons 
carried  one  mile)  was  560,000,000  and  that  of  the  Illinois  Central 
railroad  only  half  that  amount.  So  that,  when  an  estimate  is  made 
of  the  rates  that  may  b^,  charged  upon  any  road,  the  average  haul 
must  be  considered. 

This  length  of  haul  may  be  determined  by  the  length  of  road  in 
one  case  principally,  and  in  another  by  the  proportion  of  through 
business  to  the  local  or  way  business.  For  a  road  but  fif  y  miles 
long,  so  situated  as  to  be  a  connecting  link  in  a  trunk  line  doing  a 
through  business  chiefly,  might  show  an  average  length  of  haul 
greater  than  a  road  of  a  hundred  miles  long  doing  a  business  almost 
exclusively  between  stations  on  its  own  line. 

Cost  varies  according  as  there  may  or  may  not  be  loads  both  ways. 

This  eUaiient  in  the  calculation  of  cost  of  transportation,  although 
one  of  the  most  important,  is  often  quite  entirel}'  overlooked.  And 
yet  what  can  be  more  apparent,  on  a  moment^s  reflection,  than  that 
a  road  extending  into  a  new  section  of  country,  with  only  a  popu- 
lation exclusively  productive  and  barely  large  enough  to  supplv  the 
road  with  out-freight  in  the  form  of  lumber,  mineral  or  other  pro- 
ducts of  their  industry,  would  have  to  run  its  trains  one  way  com- 
paratively empty  ?  The  difference  in  the  results  of  operation  between 
such  a  road  and  one  having  loaded  trains  both  ways  might,  and 
very  often  is,  the  difierence  between  a  handsome  profit  on  the  in- 
vestment and  an  accumulation  of  deficits  ending  in  bankruptcy. 
Says  a  couipetent  engineer,  ^^  in  some  cases  the  charges  might  be 
reduced  one-half,  if  cars  could  be  loaded  both  ways."  The  Jixed 
expenses  remain,  whether  trains  run  loaded  or  empty.  The 
only  increase  of  cost  in  running  loaded  trains  is  in  a  slight  in- 
crease of  fuel,  wear  of  track,  and  expense  of  handling  the  freight. 
Th6  running  of  the  train  being  a  necessity,  the  receipts  on  the  freight 
it  carries  are  almost  a  clear  gain.    On  the  other  hand,  the  running 
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of  an  empty  train  is  not  simply  at  the  loss  of  what  the  company 
might  have  received  had  the  train  been  loaded,  but  at  an  absolute 
Ices  of  the  expense  of  running  it. 

Cost  varies  with  uniformity  of  freights  in  kind^  and  tcith  terminal 

facilities: 

A  freight  business  of  one  uniform  kind,  or  confined  to  a  few 
principal  articles,  involves  less  expensive  preparation  for  handling, 
and  less  cost  of  service  in  handling  than  a  miscellaneous  business. 
It  is  no  less  apparent  that  the  cost  of  doing  a  business  must  depend 
to  some  extent  on  terminal  facilities.  And  whether  these  are  good, 
or  are  capable  of  being  made  so  without  great  expense,  must  be  con- 
sidered in  calculating  rates. 

Finally, 

The  cost  of  the  road  itself  must  vary  the  chargeable  rate, 

Kates  thjit  would  yield  a  fair  return  on  an  investment  of  $25,000 
per  mile  of  road  would  prove  the  early  ruin  of  a  road  the  cost  of 
which  was  $50,000.  Indeed  it  is  plain  that  in  such  case  the  earn- 
ings of  the  road  costing  $50,000  must  be  twice  as  much  as  the  earn- 
ings of  the  cheaper  road  in  order  to  yield  the  same  amount  of  re- 
turns per  cent. 

Commenting  on  this  question  of  cost  in  a  general  way,  a  dis- 
tinguished authority*  on  matters  of  transportation,  says: 

**  The  great  difference  in  cost  referred  to  in  this  report  occurs  in 
the  average  cost  per  ton-miL».  of  transportation  during  the  period  of 
a  whole  year;  but  there  is  still  greater  difference  in  the  cost  of 
transportation  of  one  ton  one  mile  on  the  same  road,  varying  with 
the  conditions  under  which  the  service  is  performed,  according  to 
the  length  of  train,  the  quantities  in  which  freight  is  transported, 
and  whether  the  freight  is  carried  in  cars  that  would  have  to  return 
empty  or  in  special  trains.  I  have  mentioned  that  according  to 
these  and  other  conditions  it  may  cost  one-^set^enth  of  a  cent  only  in 
some  cases^  and  seventy^hree  cents  in  others^  to  transport  one  ton  of 
freight  one  mile.^^ 

WHERE  SEVERAL  ROADS  ARE  INYOLYEI), 

the  diflSculty  of  determining  cost  and  proper  rates  of  transporta- 

■■  ■  ■Mill—  ■    ■■       IN     M      ■      ■!   ■       I  M         ■  I  ■     ■   ■■        I  I  ^^^—  ■■IMIW^^^^— ^       ■       ■  ■■■■■!        II   ■   ■    11    !■    ■^IliW^^— — ^^ 

*  Mr.  Albert  Fink,  Vice  PreFident  and  General  Superintendent  LouLsville  &  Kash- 
viUe  and  G.  S.  B.  R.,  Keport  of  1878-74,  p.  68. 
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tion  applicable  to  all  roads  in  common,  or  to  classes  of  roads  how- 
ever carefully  grouped,  is  so  far  increased  that  it  may  be  considered 
practically  insurmountable. 

Let  us  glauce  at  some  of  the  elements  which  increase  the  com- 
plexity of  the  problem. 

Difference  in  necessary  cost  of  roads. 

It  is  true,  as  was  pointed  out  in  our  first  report,  that  the  high 
reported  cost  of  many  roads  is  attributable  to  incapacity,  recklesa- 
ness  or  fraud  in  their  construction,  and  that  the  interest  on  all 
amounts  over  and  above  honest  cost  or  a  fair  valuation,  is  not  justly 
chargeable  to  the  public  in  the  form  of  increased  rates  of  transpor- 
tation. But,  throwing  out  the  elements  of  fraud  and  mismanage- 
ment, it  will  require  no  argument  to  show  that  the  cost  of  roads 
built  at  different  times,  or  in  difierent  sections  of  country,  must  be 
various.  Two  roads,  one  built  in  a  hilly  or  mountainous  country 
far  from  supplies,  with  a  necessity  for  much  excavation,  numerous 
bridges,  and  a  large  amount  of  masonry,  and  the  other  built  across 
a  smooth  prairie,  and  at  the  very  gates  of  a  commercial  city  sup- 
plying material  of  every  sort  at  the  minimum  cost,  will  illustrate 
the  two  extremes  of  necessary  cost  of  construction  under  different 
conditions  of  locality;  while  the  variable  condition  of  the  money 
market,  and  hence  the  different  amounts  that  must  be  discounted 
in  negotiating  securities,  will  suggest  yet  other  elements  of  differ- 
ence in  the  necessary  cost  of  roads  constructed  at  different  periods, 
or  in  different  localities,  as  well  as  the  consequent  necessity  for 
rates  of  transportation  somewhat  proportioned  to  the  interest  ac- 
counts of  the  various  roads  constituting  a  system. 

These  circumstances  constitute  one  general  element  of  the  pro- 
blem relative  to  cost  of  transportation. 

Next  after  cost  of  road^  comes  cost  of  doing  the  business^ 

separately  considered.  Up  to  this  point  the  problem  is  simple 
enough.  If  actual  cost  of  road  equipment  cannot  be  reached,  the 
difference  in  value  may  be  estimated.  But  the  expense  of  operation, 
depending  on  a  multitude  of  considerations,  as  already  shown  in 
discussing  the  rates  justly  charged  on  a  single  road,  is  a  very  differ- 
ent matter.    Among  the  differing  elements  we  have— 
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1.  Maintenance  of  roadway^  bridges^  and  huildings,  and  the  force  of 

men  necessary  thereto; 

inclading:  Adjustment  of  track,  ballast,  ditching,  culverts;  repairs 
occasioned  by  accidents  to  road— all  more  or  less  differing  in  cost 
according  to  soil,  clinlate,  conditions,  etc. — repairs  of  cattle-guards, 
hand  and  dump  cars;  repairs  of  road-tools;  replacement  of  ties; 
expense  of  running  repair  trains;  bridge  repairs;  shop-building  re- 
pairs; water-«tation  repairs;  road  and  bridge  watchmen,  etc. 

• 

2.  Stati(M  repairs; 

including:  Repairs  of  stations  and  depots,  according  to  their 
number  and  extent  as  compared  with  earnings;  labor  of  loading 
and  unloading  freight;  general  station  expenses,  in  bo  far  as  they 
are  variable  elements. 

3.  Movement  expenses; 

depending  on:  Climatic  interference;  road  characteristics,  espec- 
ially such  as  curvatures  and  gradients;  proportion  of  passenger  to 
freight  business;  general  character  of  freight  as  to  uniformity  or 
diversity;  amount  of  business  as  compared  with  cost  of  road  and 
unavoidable  operating  expenses;  length  of  haul,  and  direction  of 
haul;  also,  various  items  relating  to  repairs  of  track,  locomotives 
and  roling  stock,  and  to  economy  of  working  force. 

A  striking  illustration  of  the  views  here  presented  is  found  in 
the  case  of  the  Louisville,  Nashville  and  Great  Southern  Railway. 
This  road  consists  of  a  main  stem  and  six  branches,  and  has  a  total 
mileage  of  some  900  miles,  constructed  under  a  variety  of  circum- 
stances, and  for  the  accommodation  of  portions  of  the  southern 
country  quite  different  in  the  amount  and  kind  of  business  fur- 
nished. It  is  one  of  the  few  roads  in  the  country,  if  not  the  only 
one,  in  which  the  account  with  each  branch  is  so  systematically, 
fully,  minutely  and  accurately  kept  that  the  officers  can  make  a 
just  comparison  of  the  actual  cost  in  detail  of  the  business  done  on 
the  several  lines. 

According  to  the  last  report  of  the  able  general  superinten- 
dent— Mr.  Albert  Fink,  to  whom  reference  has  already  been  made« 
— "  the  variation  in  the  real  cost  per  ton  mile  is  from  1.78  cents 
on  the  main  stem,  to  19.09  cents  on  the  Glasgow  branch.^' 
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The  work  performed — viz.,  the  moyement  of  one  ton  of  freight 
one  mile — in  these  two  cases  was  precisely  the  same,  and  yet  the 
cost  of  doing  it  was  ten  times  greater  on  the  branch  than  on  the 
main  line. 

COST  OF  TRANSPORTATION  NOT  THE  ONLY  BASIS  FOR'  THE  OONBTRUO- 

TION  OF  A  JUST  TARIFF. 

It  thus  appears,  (1)  that  the  real  cost  of  carrying  freight  varies 
widely  on  a  given  road,  according  to  many  conditions;  so  that  it 
requires  great  skill  to  determine  a  just  scale  of  fixed  rates;  and  (3) 
that  diversity  of  roads  immensely  increases  the  difficuHy. 

But  it  sometimes  happens  that  the  cost  of  carr>ung  freight  is 
considerably  more  than  a  particular  kind  of  freight  will  warrant. 

By  "cost''  is  here  meant  the  average  cost  per  ton  per  mile  for 
carrying;  each  ton  carried  bearing  its  proportion.  For  instance, 
it  might  occur  that  a  given  product,  at  a  particular  point,  consider- 
ing the  price  it  would  command  in  the  distant  market  and  the  in- 
sufficienc}'  of  its  amount  in  order  to  profitable  handling,  could  not 
afford  to  pay  its  full  share  of  the  earnings  in  aggregate,  which  the 
road  must  have — in  other  words  would  not  warrant  transportation 
at  full  rates. 

It  is  customary,  in  such  cases,  where  the  development  of  the 
country  and  the  future  success  of  the  road  demands  concessions  in 
the  interest  of  new  enterprises,  to  make  a  rate  below  the  ordinary 
and  otherwise  sufficiently  low  rate.  With  the  railroad  company,  it 
is  a  question  of  something  or  nothing.  Hence,  tariff  cannot  be 
based  on  the  proper  cost  of  transportation  alone. 

THE  REMAINING  ELEMENTS 

are  purely  commercial,  and  hence  even  more  incalculable  in  ad- 
vance than  the  material  condition  heretofore  considered.  Briefly 
stated,  they  are — 

1.  The  worth  of  the  service  to  the  shipper. 

If  a  greater  charge  should  be  made  for  carrying  than  the  differ- 
ence in  values  at  the  home  market,  the  freight  could  not  be  shipped 
at  all.  The  question  of  rates,  then,  is,  to  a  good  extent,  a  question 
of  market  values — a  question  the  answer  to  which  must  vary  with 
every  considerable  change  in  the  prices  current. 
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2.  The  element  of  competition. 

This  is  an  element  which,  as  shown  in  our  first  report,  was,  at 
the  beginning  of  ndlroad-building,  greatly  over-estimated,  but 
which  appears  to  us  now  to  have  been  of  late  underrated.  With 
the  extensive  net-work  now  covering  this  country,  competition 
would  indeed  be  a  potent  influence,  if  absorptions,  combinations, 
and  consolidations  were  prevented.  As  it  is,  the  influence  it  exerts 
is  veiy  considerable.  Of  this  statement  the  experience  of  the  past 
•season  affords  good  confirmation ;  the  struggle  between  the  great 
trunk-line  companies  between  the  West  and  the  seaboard  having^ 
as  is  credibly  asserted,  reduced  the  rates  below  the  average  proper 
«06t  of  carrying. 

Added  to  this  competition  between  trunk  railroad  lines,  there  was 
energy  of  competition  between  water  lines  and  between  all  water 
lines  and  the  railroads  bidding  for  the  same  freights.  To  such  a 
degree  was  thid  carried  during  the  first  half  of  the  summer  that 
the  lake  and  canal  rates  went  down  to  a  point  they  had  never  reached 
before,  and  below  what  had  been  supposed  possible. 

The  following  statistics,  furnished  to  the  public  by  the  Buffalo 
Commercial  and  quoted  by  the  Railroad  Gazette^  p.  480,  vol.  1875, 
will  illustrate  this  fact: 

"^      Lake  and  canal  rates  during  October  in  the  years  named. 


Lake. 

Canal. 

Yeab. 

Wheat, 
cents. 

Com. 
cents. 

Wheat, 
cents. 

Com, 
cents. 

1866 

1867 

18.5 
9.0 
9.3 

10.3 
8.5 

10.1 

16.5 
7.8 
4.1 
3.7 

11.7 
7.0 
8.3 
9.8 
7.6 
9.7 

15.6 
6.8 
3.8 
8.4 

19.6 
19.1 
19.2 
21.7 
11.9 
15.9 
14.2 
12.7 
9.6 
8.2 

16.3 
15.3 

1868 

16.1 

1869 

19.0 

1870 

11.5 

1871 

14.1 

1872 

12.6 

1873 

11.3 

1874    

8.5 

1875 

7.4 

In  commenting  upon  these  remarkable  figures,  the  Commercial 
fays: 
^*  The  average  for  last  month,  it  will  be  seen,  was  lower  than  that 
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for  the  same  month  in  any  preceding  year.  But  low  as  is  3.7 
cents  on  wheat  from  Chicago,  that  is  an  improvement  as  com- 
pared with  the  average  for  September,  which  was  only  2.4  cents. 
The  rates  by  canal  last  month  were  a  trifle  more  than  one-half 
of  that  paid  in  October,  ISTl^  and  a  little  over  a  third  of  the 
average  for  the  same  month  in  1869.  This  surely  is  cheap  trans- 
portation with  a  vengeance." 

With  the  month  of  November  there  came  a  general  improvement 
in  transportation  matters  in  all  parts  of  the  country.  Shipments 
were  heavier  than  for  a  long  time  before,  and  rates  rose  on  trunk 
lines  in  consequence  of  the  compromises  affected  and  the  advance 
of  water  rates  under  a  pressure  of  shippers  for  facilities  in  antici- 
pation of  the  necessarily  higher  winter  rates.  On  a  smaller  scale, 
illustrations  may  be  found  all  about  us.  In  fact,  wherever  there 
are  common  points,  and  very  often  at  places  quite  remote  from 
competing  points  so-called,  the  influence  is  felt.  In  such  cases, 
other  things  being  equal,  the  shortest  line  governs  the  rates,  and 
competing  lines  must  come  down  to  the  rate  fixed  by  the  control- 
ing  line  or  lose  their  share  of  the  business.  The  average  cost  of 
transportation  per  ton-mile  is  no  longer  considered,  and  the  ques- 
tion of  cost  of  transportation  is  limited  to  the  variable  side  of  cost. 
The  minimum  cost  takes  its  place  in  the  calculation.  If  that  is  not 
known  to  the  manager  he  must  get  as  near  as  he  can  to  it,  and 
take  the  risk  of  absolute  loss  for  the  time,  or  decline  the  freight 
altogether.  Having  determined  the  minimum,  he  will  get  as  much 
more  as  he  can,  deeming  the  balance  clear  gain  to  the  corporation, 
and  a  great  advantage  to  the  shipper  of  the  freight  in  question. 

It  is  plain,  however,  that  if  the  margin  of  profit  be  very  small  — 
smaller  than  the  company  doing  the  business  could  live  at  —  that 
fact  must  be  taken  into  the  account,  and  other  kinds  of  freight 
that  will  bear  higher  rates  must  pay  enough  more  than  the  fair 
average  to  make  up  the  deficiency. 

BUT  A  FIXED  SPECIFIC  TARIFF  EXCLUDES  THIS  ELEMENT  OF   DIS- 
CRIMINATION, 

which  is  certainly  a  necessary  prerogative  of  successful  railroad 
management. 

Such  discriminations  as  have  often  been  made  in  the  days  of  irre- 
sponsible management  between  citizens  and  localities,  on  grounds 
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purely  personal  and  selfish,  cannot  be  too  strongly  denounced  or 
too  carefully  guarded  against.  But  any  law  that  would  take  from 
railroad  managers  the  right  to  make  discriminations  b&sed  on  fixed 
facts  in  nature  and  on  soand  commercial  principles  would  fetter 
the  corporations  to  their  own  great  injury  and  the  public  disad- 
vautuge. 

THE  EQUAL-MILEAQE  IHEOBY  IS  A  FALLACY, 

long  since  abandoned.  The  doctrine  that  no  cori>oration  should, 
under  any  circumstances,  be  allowed  to  charge  a  lower  rate  from 
a  competing  point  than  is  charged  from  any  point  on  the  same  road 
less  distant  from  the  place  of  delivery  is  as  yet  unsettled. 

It  may  be  that  if  competitive  oflFers  of  transportation  were  lim- 
ited to  the  minimum  of  actual  cost  to  the  competing  company  of 
doing  the  extra  business  thus  secured,  so  that  intermediate  points 
would  not  of  necessity  be  compelled  to  make  up  for  absolute  losses 
entidled  by  doing  such  business  at  less  than  such  cost,  or  pay 
higher  than  just  rates  on  account  of  such  competitive  business 
being  done  at  a  price  less  than  the  regular,  or  average  rate,  noth- 
ing further  would  be  necessary,  save  a  general  provision,  faithfully 
and  intelligently  enforced,  requiring, 

1.  That  all  persons  and  localities  similarly  circumstanced  shall 
be  treated  in  like  manner,  and 

2.  That  all  offers  of  special  rates  at  a  given  place  shall  be  pub- 
licly made,  and  open  to  all  persons  doing  business  at  that  point. 

The  foregoing  presentation  of  facts  and  principles  is  deemed  by 
your  Commissioners  a  sufiScient  vindication  of  those  general  con- 
clusions contained  in  their  first  report,  and  reiterated  in  this,  which 
bear  upon  all  attempts  on  the  part  of  the  State  to  provide  fixed 
tariffs  of  specific  rates.  It  is  also,  in  their  judgement,  a  sufficient 
vindication  of  their  views  on  the  subject  of  a  classification  of  roads 
on  the  simple  basis  of  actual  net  earnings. 

THE  PRESENT  LAW  IN  PART  MISUNDERSTOOD,  AS  TO  RATES. 

Advocates  of  the  law  exactly  as  is  now  stands,  in  the  matter  of 
rates,  will  perhaps  deny  the  relevancy  of  the  foregoing  points 
against  a  tariflf  of  specific  rates,  on  the  ground  that  the  "  Potter-law" 
is  not  a  law  of  fixed  and  specific  rates,  but  a  law  ot  maximum  rates. 
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In  anticipating  this  possible  criticism  upon  a  general  argument 
not  framed  for  application  to  our  State  alone,  we  readily  allow  that 
the  present  is  not  a  specific  law  in  the  strict  sense,  that  it  is  in 
fact  a  maximum  law^  prohibiting  charges  exceeding  the  rates  named 
in  the  law,  but  alhwinq  any  company  so  limited  on  the  maximum 
side  to  charge  as  little  as  it  pleases,  provided  that  all  patrons  at  the 
same  point  are  treated  equally. 

We  emphasize  this  statement  for  the  reason  that  the  managers  of 
railroads  have,  in  some  instances,  both  as  to  passengers  and  freight, 
misled  the  traveling  and  shipping  public  by  assuming  and  insisting 
that  they  were  prohibited  from  accepting  less  than  the  rates  named 
in  the  law. 

It  should  be  admitted  on  the  other  side  that,  though  a  maximum 
law  in  the  letter,  the  intent  in  framing  it  seems  to  have  been  to  get 
the  rates  as  near  as  possible  to  what  would  be  a  louf  specific  tariff  if 
one  could  be  formed.  So  that,  in  many  cases,  it  has  the  effect  of  a 
specific  law,  fitting  so  close  as  to  pinch  the  weaker  roads,  if  not 
those  in  class  A. 

In  this  important  respect,  it  differs  from  most  maximum  tarifi^, 
which,  as  a  rule,  are  framed  with  a  scrupulous  certainty  not  to 
wrong  the  corporations,  while  protecting  the  public  from  extortionate 
charges. 

It  was  on  this  principle  that  such  tariffs  were  incorporated  in 
the  charters  of  so  many  of  the  European  railways  as  well  as  in 
those  of  several  of  the  American  States. 

THS  MSTHOD  SET  FORTH  BY  THE  C0MHI88I0KERS, 

in  their  conclusions,  [see  pages  37-8  of  this  report]  amply  affords^ 
in  connection  with  the  other  features  of  the  plan,  every  needed 
security  to  the  public,  and  possesses  the  advantage  of  reasonable 
certainty  that  neither  party  will  suffer  from  deficiencies  of  knowl- 
edge and  consequent  errors  of  judgment,  very  liable  to  occur  where 
other  than  maximum  rates  are  determined  in  a  direct  manner  by 
legislative  enactments. 

LIMITED  POWER  OF  THE  C0MMISSI0KER3  TO  REQUIRE  REPAIR  OF  ROADS, 

improvement  of  roads  or  rolling  stcck,  and  increased  accommoda- 
tions for  passenger  travel;  which  was  also  commended  to  the  atten- 
tion of  the  last  legislature,  is  now  a  feature  of  most  laws  for  the 
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regnlaiioB  of  railway  management,  and  is  deemed  of  sufficient  im- 
portance to  demand  your  special  notice. 

PUBLICITY  OF  RATES  OF  FARE  AND  FREIGHT, 

d^elt  upon  at  some  length  on  pages  112  to  114  of  our  last  report 
is  again  brought  to  the  attention  of  your  honorable  body,  as  being 
one  of  the  best  correctives  of  that  reprehensible  system  of  private 
special  rates,  rebates  and  drawbacks  so  almost  universal  upon  the 
railways  of  this  country. 

We  have  just  endeavored  to  show  that  discriminations  may  be 
just  to  the  public,  and  are  even  necessary  to  the  successful  working 
of  any  railway.  But  we  have  also  insisted  that  offers  of  special 
rates  should  be  "  oi>enIy  made/*  so  that  all  persons  capable,  in  gen-" 
eral  terms,  of  fulfilling  the  conditions  prescribed  would  be  able  to 
avail  themselves  of  the  privileges  to  be  accorded, 

As  a  means  to  this  end,  not  only  the  rates  regularly  charged,  but 
all  propositions  of  special  rates  should  be  so  published,  by  pablic 
posting  or  othervrise,  as  to  afford  all  interested  parties  equal  oppor- 
tunities. 

GREATER  STABILITY  OF  RATES  AND  TIME-TABLES 

should,  if  practicable,  be  enforced  by  the  State.  Where  all  com- 
panies are  perfectly  free  to  do  as  they  like  in  this  matter,  unwar- 
*  rantable  advantage  is  liable  to  be  taken  of  the  license  on  the  part 
of  some,  and  this  may  virtually  compel  others  better  disposed 
towards  the  public  convenience  to  make  changes  also. 

The  changes  of  the  seasons  and  the  exigencies  of  business  suggest 
the  propriety,  if  not  practical  necessity,  of  changes  in  the  time 
arrangements  of  passenger  trains  and  in  the  rates  of  transporta- 
tion; but,  as  a  fact,  changes  are  much  more  frequent  than  would 
be  necessary  if  due  foresight  were  practiced  by  those  in  charge  of 
these  departments.  Certainly  changes  every  few  days,  such  as  are 
sometimes  noticed,  are  an  unfavorable  comment  on  the  capacity 
and  fidelity  of  managers,  besides  being  a  serious  disturbance  to 
commercial  transactions. 

TIMELY  NOTICE  OF  CHANGES  OF  RATES  AND  OF  TIME-CARDS 

is  also  again  insisted  on.  Publicity  will  be  of  but  little  value  un- 
less publication  is  timely.    Many  railway  companies  show  a  repre- 
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hensible  carelessness  in  these  particulars.  The  traveler  finds  too 
frequently  the  most  carefully  prepared  monthly  railway  guide  pro- 
Yokingly  misleading,  and  theshipi^r  too  often  finds  himself  unable 
to  fulfil  his  contracts  without  loss,  if  not  utter  ruin,  because  of 
sudden  and  unexpected  changes  in  the  schedule  of  rates. 

Notice  in  advance  of  changes  proposed  should  be  scrupulously 
made,  and  when  the  new  tariff  has  taken  effect  the  company  should 
be  held  to  it  a  reasonable  length  of  time. 

"greater  uniformity  and  completeness  op  accounts." 

Under  the  head  of  railway  accounts  your  Commissioners  used  the 
following  language  in  their  report: 

"It  is,  of  course,  out  of  the  question  for  either  the  .State  or  the 
public  to  know  with  certainty  how  the  affairs  of  a  railway  are 
managed  unless  the  accounts  of  the  company  are  so  kept  as  to 
make  an  intelligible  exhibit,  and  to  command  the  entire  confidence 
of  those  who  have  a  right  to  know  all  about  the  receipts  and  dis- 
bursements. To  this  end  it  is  important  that  the  following  condi- 
tions should  be  fulfilled: 

"(1)  They  must  be  kept  on  correct  principles,  all  receipts  being 
honestly  credited  to  their  real  sources,  and  all  expenditures  charged 
to  the  proper  account,  care  being  taken,  where  there  is  room  for 
doubt,  that  the  capital  account,  especially,  be  not  unduly  increased. 

"'(i)  They  should  be  kept  so  as  to  be  separable  for  the  different, 
lines,  where  more  than  one  line  is  operated  by  one  company.  This 
especially  where,  as  in  this  State  at  present,  the  companies  pay  a 
State  tax  proportioned  to  the  earnings  of  lines  within  the  State. 
It  is  also  important  as  enabling  the  State  and  the  public  to  know 
to  what  extent  new  lines — sometimes  lying  in  other  States — are  a 
burden  upon  the  old  ones  ;  and  also  enabling  the  managers  them- 
selves so  know  what  the  interests  of  the  company  demand. 

"  (3)  The  freight  account  should  be  so  kept  as  to  make  a  full 
shoWing  of  every  shipment  of  freight,  with  the  class  to  which  it 
belongs,  weight  in  pounds,  stations  from  which  and  to  which 
shipped,  and  the  amount  actually  received  and  charged  to  the  com- 
pany thereon;  the  freight  account  of  each  station  showing  for  it- 
self, and  the  accounts  at  the  general  freight  office  showing  the  ex- 
act business  and  fireight  receipts  at  all  the  stations  on  each  and 
every  line.    Such  keeping  of  accounts  is  essential  to  the  proper 
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management  of  the  roads,  and  to  the  State  important  as  furnishing 
correct  data  for  a  full  undestanding  of  the  company's  condition. 

"  (4)  The  accounts  kept  by  all  the  railway  companies  of  the  state 
should  be  uniform  as  to  method^  in  order  that  the  working  of  dif- 
ferent roads  may  be  compared,  and  that  uniform  reports  may  also  be 
possible. 

*^  (5)  They  should  be  closed  and  accessible  to  the  stockholders 
both  before  and  after  the  regular  meetings  at  which  they  are  pre- 
sented for  approval,  and  should  be  published  in  full  abstract,  with 
balance  sheet,  for  the  use  of  the  stockholders  and  the  state  author- 
ities." 

To  this  we  add  that  the  observations  and  inquiries  since  made  by 
us  have  so  strongly  impressed  the  importance  of  this  subject  that 
we  feel  constrained  to  urge  it  with  increased  emphasis. 

As  was  remarked  in  the  early  portion  of  this  report,  the  books 
and  accounts  of  different  corporations  are  so  variously  kept  and  many 
of  them  so  imperfectly  kept,  that  when  called  on  to  make  the  annual 
returns  reasonably  demanded  the  officers  declare  themselves  utterly 
wanting  in  the  data.  The  result  is,  these  reports  are  almost  useless, 
whether  for  the  purposes  of  a  comparison  with  other  companies,  or 
as  a  means  of  getting  a  correct  knowledge  of  the  companies  inde- 
pendently. 

Among  the  more  important  faults  and  deficiencies  of  railway  ac- 
counts we  notice,  briefly  these: 

1.  Want  of  logical  system. 

The  proper  objects  to  be  observed  in  the  keeping  of  railway  ac- 
counts are  (1),  to  show  the  actual  transactions  of  the  company — 
the  business  d^ne  in  transportation  during  the  year,  the  receipts 
from  all  sources  and  the  expenditures  for  all  purposes,  vnth  perfect 
exactness  of  detail,  and  the  financial  status  of  the  company  as  to 
debt,  funded  and  unfunded,  and  the  company's  relation  to  its 
stockholders;  (2),  to  illustrate  the  skill  vnth  whiph  the  genei:al  af- 
&irs  of  the  company  are  managed,  and  especially  the  ecoruyiny  of 
practical  management. 

This  last  named  object  appears  in  a  great  measure  to  be  lost  sight 
of.  Extensive  intercourse  with  railroad  managers,  and  a  careful 
examination  of  reports,  has  satisfied  us  of  the  fact  that  the  instances 
are  rare  in  which  the  officers  of  a  road  can  tell  from  their  accounts 
what  has  been  the  cost  of  operating  their  different  lines,  the  cost  in 
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detail  of  the  different  branches  of  the  busihess  on  a  given  line,  the 
exact  economy  with  which  their  several  stations  have  been  man- 
aged and  trains  run,  or  the  loss  sustained  by  the  handling  of  dead 
weight;  much  less  make  a  fair  approximation  to  the  cost  per  ton 
per  mile  of  each  class  of  freight  carried. 

So  far  as  we  have  learned,  there  is  scarcely  more  than  one  road  in 
the  country  whose  accounts  are  so  classified  and  kept  that  the  super- 
intendent can  know  at  the  end  of  the  year  exactly  what  business 
has  been  done  and  just  what  each  important  item  of  it  has  cost 
the  company.  A  visit,  during  the  past  summer,  to  Mr.  Fink  who 
has  inaugurated  such  a  system  of  accounts,  and  a  careful  examination 
of  ^is  principles,  method  and  practice,  resulted  in  a  still  deeper  im- 
pression of  the  imperative  necessity  there  is,  in  order  to  better  rail- 
road management  and  a  healthy  growth  of  railway  enterprise,  for 
the  perff^ction  and  uniform  adoption  of  a  scientific  system  of  rail- 
way accounts. 

So  deeply  convinced  is  Mr.  Fink  of  the  necessity  for  accurate 
knowledge  of  the  details  above-mentioned  that  he  employs  addi- 
tional force  at  the  expense  of  $10,000  per  annum  for  the  purpose 
of  providing  himself  with  the  requisite  data  for  his  calculations, 
and  declares  that  he  would  not  consent  to  hold  his  position  as 
manager  of  the  road,  if  compelled  to  work  his  several  lines  as  he 
would  otherwise  have  to — in  the  dark. 

In  answer  to  the  question,  What  is  the  proper  course  to  pursue 
in  ascertaining  whether  a  railroad  is  operated  economically  or  not? 
he  says: 

"  To  this  the  answer  must  be  given  that  the  only  mode  of  ascer- 
taining this  fact  thoroughly  is  to  make  an  examination  of  each  item 
of  expenditure  incurred  in  the  operation  of  a  railroad,  and  see 
whether  this  has  been  reduced  to  a  minimum,  and  the  service 
rendered  for  it  to  a  maximum.  To  make  this  investigation  requires 
of  course  a  thorough  and  practical  knowledge  of  railroad  opera- 
tions, of  the  cost  of  material  and  labor,  of  the  quality  of  the  same, 
and  of  the  best  results  that  can  be  obtained  therefrom.  But  even 
that  knowledge  would  be  of  little  avail  unless  the  accounts  of  the 
operating  expenditures  of  railroads  are  kept  in  such  a  manner  as  to 
exhibit  in  detail  not  only  the  expenditures  but  also  the  amount  of 
work  performed  for  each  item  of  expenditure." 

2.  There  is  uxint  of  rigid  adherence  to  principles  when  once  adopted. 

In  the  matter  of  operating  expenses,  for  example,  we  not  only 
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find  that  there  is  no  rule  of  classification  followed,  as  there  shoald 
be.  by  all  companies,  but  that  even  the  same  compaily  does  not  in- 
flexibly adhere  to  any  principle  of  practice. 

Manifestly,  such  expenses  as  are  fixed^  remaining  the  same,  or 
substantially  so,  should  be  separated  from  those  which  rise  or  fall  as 
the  volume  of  business  increases  or  diminishes.  Accounts  kept 
without  regard  to  this  principle  are  practically  useless  for  the  pur- 
pose of  ascertaining  the  actual  and  the  minimum  cost  of  transpor- 
tation in  detail. 

So  it  is  with  the  matter  of  separation  between  actual  operating 
expenses  and  expenditures  for  construction.  There  is  no  proper  and 
well-defined  line  drawn  between  them,  and  yet  with  the  stockhold- 
ers and  public  it  makes  a  good  deal  of  difference  whether  receipts 
that  should  go  to  the  account  of  net  earnings,  for  the  payment  of 
diridends  and  the  gradual  extinction  of  debt,  are  so  referred,  or 
whether,  being  actually  applied  to  new  construction,  they  are  re- 
ported as  operating  expenses  and  charged  against  the  public,  who 
besides  paying  for  the  use  of  the  road  are  also  steadily  pajring  for 
the  road  itself,  although  the  ownership  is  to  remain  permanently  in 
others. 

RAILWAY  REPORTS. 

We  have  dwelt  at  some  length  on  the  subject  of  accounts  be- 
cause they  lie  at  the  very  foundation  of  economical  railway  man- 
agement, and  are  at  the  same  time  the  only  means  of  furnishing 
the  public  with  correct  knowledge  of  the  need  of  legislative  inter- 
ference when  it  really  exists,  and  also  a  correct  knowledge  of  when 
it  is  safe  to  let  the  corporations  alone. 

We  do  not  deem  it  necessary  that  the  State  should  dictate  either 
directly  or  through  the  Commission  the  manner  of  keeping  railway 
accounts;  this  may  be  managed  by  the  companies  in  their  own 
way.  But  the  State  has  a  right  to  such  facts,  capable  of  being 
furnished,  as  are  necessary  to  a  {pll  knowledge  of  the  companies^ 
transactions,  including  the  data  for  a  comparative  showing  of  the 
skill,  fidelity,  and  economy  with  which  their  roads  are  managed  re- 
spectively. And  this  implies  the  right  to  command  reports  that 
will  supply  all  needed  facte.  Authority  to  require  such  reports  and 
to  enforce  their  prompt  delivery  in  time  for  the  Commissioners^  use, 
is  a  necessity. 

Indeed, 
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PUBLICITY  IS  THE  8HEBT-ANCH0B  OF  THE  PUBLIC  SECTJBITY. 

Without  it  all  legislative  interference  is  hazardous  and  may -prove 
disastrous  to  very  important  interests.  With  it  once  fully  secured, 
occasions  for  such  interference  will  steadily  diminish  until  an  en- 
lightened public  sentiment  will  need  to  be  supplemented  by  only 
the  most  general  form  of  State  supervision. 

For  the  meantime,  also,  as  said  before, 

IT  IS  THE  TBUE  POLICY  OF  THE  STATE  TO  LEGISLATE  BBOADLY; 

laying  down  such  general  rules  of  action  as  will  cover  and  carry 
with  them  all  necessary  particulars  as  a  consequence,  and  leaving 
the  application  and  enforcement  of  those  general  rules  to  a  compe- 
tent commission  authorized  and  required  to  keep  itself  familiar  with 
the  condition  and  working  of  all  the  roads;  to  hear  complaints  and 
settle  differences  between  the  corporations,  as  well  as  between  the 
corporations  and  the  public;  to  study  the  problem  of  transporta- 
tion so  as  to  gain  an  expert's  mastery  of  it  in  all  its  parts;  to  en- 
force the  law,  in  cases  of  violation,  in  the  name  and  at  the  expense 
of  the  State;  and,  finally,  to  report  all  important  facts  and  decis-* 
sions  to  the  legislature. 

Your  Commissioners  are  firm  in  the  conviction  that  the  adoption 
of  a  general  policy  of  this  sort  would  produce  the  most  beneficial 
results — that  it  would  insure  to  the  public  the  best  protection  it  is 
now  possible  to  give;  that,  leaving  to  the  managers  the  necessary 
freedom  of  action,  it  would  give  to  owners  the  grateful  assur- 
ance not  only  that  they  were  to  be  allowed  a  fair  profit,  if  their 
roads  can  earn  it,  but  that,  through  the  power  of  the  State  and  the 
vigilance  of  its  officers  they  would  have  increased  security,  and 
hence  more  certain  returns;  and,  finally,  that  the  results  of  such 
adequate  security  to  both  the  public  and  the  railroad  intexests 
wcmld  be,  the  improved  credit  of  the  State  and  the  direct  pro- 
motion of  its  industrial  and  commercial  prosperity.. 

Respectfully  submitted. 

JOHN  W.  HOYT, 

JOSEPH  H.  OSBORN. 

GEORGE  H.  PAUL, 

Cofwytissioners. 
Office  of  the  Railboad  Commissiokebs, 

Madison^  January^  1876. 


OFFICIAL  PAPERS 


OF  THE  RAILROAD  COMMISSIONERS,  WITH  PORTIONS  OF  THEIR 

CORRESPONDENCE. 


CLASSIFICATION  OP  ROADS,  AND  RATES  OF  FARE  AND 

FREIGHT. 

Office  of  Railroad  Commissioners, 

Madison,  March  17, 1875. 

To  any  Individual,  Company  or  Corporation,  owning,  operating, 
fnanaging  or  leasing  any  Railroad,  or  part  of  Railroad,  in  the 
State  of  Wisconsin: 

Notice  is  hereby  given  by  the  undersigned  Railroad  Commis- 
sioners for  the  State  of  Wisconsin,  that  the  following  Classification 
of  Railroads,  Classification  of  Freights,  maximum  Rates  of  Fare, 
and  maximum  Rates  of  Freight,  have  been  established  by  chapter 
273,  laws  of  1874,  and  the  following  acts  amendatory  thereof,  to- 
wit:  Chapters  113  and  334,  laws  of  1875,  and  by  said  Commis- 
sioners, in  pursuance  of  authority  conferred  upon  them  by  law. 

CLASSIFICATION  OF  ROADS. 

Class  A — "  All  Railroads,  or  parts  of  Railroads,  in  the  State  of 
Wisconsin,  now  owned,  operated,  managed  or  leased,  either  by  the 
St.  Paul  Railway  Company,  the  Chicago  &  Northwestern  Railway 
Company,  or  the  Western  Union  Railway  Company,  except  the 
Madison  &  Portage  Railroad." 

Class  B — '•  All  other  Railroads,  or  parts  of  Railroads,  in  this  Stat 

CLASSIFICATION  OF  FREIGHT. 

AD  freights  hereafter  transported  upon  any  Railroad,  or  part  of 
Railroad,  in  this  State,  are  divided  into  four  General  Classes,  to  be 
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designated  as  First,  Second,  Third,  and  Fourth  Classes,  and  into 
seven  Special  Classes,  to  be  designated  D,  E,  F,  G,  H,  I,  J. 

GENERAL  CLASSES. 

• 

Said  four  General  Classes  shall  include  all  merchandise  and  other 
articles  of  transportation,  included  in  the  standard  Classification  of 
the  Milwaukee  &  St.  Paul  Railway  Company,  which  took  eflFect 
June  15,  1872,  except  such  articles  as  are  hereinafter  assigned  in  ac- 
cordance with  law  to  Special  Classes  hereinafter  named. 

SPECIAL  Cr.A8SES. 

The  Special  Classes  hereinafter  named  shall  include  the  following 
articles,  respectively: 

D. — All  Grain,  in  car-loads. 

E. — Flour  in  lots  of  fifty  barrels,  or  more;  Lime  in  lots  of  twen- 
ty-four baiTcls,  or  more. 

F. — Salt  in  lots  of  60  barrels  or  more;  Cement,  Water-Lime  and 
Stucco,  in  lots  of  twenty-four  barrels,  or  more. 

G. — Lumber,  Lath,  and  Shingles,  in  car-loads. 

H. — Live-stock,  in  car-loads. 

I. — Agricultural  Implements,  Furniture,  and  Wagons. 

J. — Coal,  Brick,  Sand,  Stone,  and  heavy  Fourth  Class  articles,  in 
car-loads. 

RATES  OF  FARE  AND  FREIGHT. 

LIMITATION  OF  CHARGES  FOR  FARES. 

Any  Individual,  Company,  or  Corporation  owning,  operating, 
managing  or  leasing  any  Railroad,  or  part  of  a  Railroad,  in  the 
Classification  of  Roads  hereinbefore  prescribed,  is  limited  to  a  com- 
pensation for  the  transportation  of  any  person,  with  ordinary  bag- 
gage not  exceeding  one  hundred  pounds  in  weight,  as  follows: 

Class  A — Three  cents  per  mile. 

Class  B — Four  cents  per  mile. 

Provided^  That  no  such  Individual,  Company,  or  Corporation, 
hereinbefore  designated,  shall  charge,  demand,  or  receive  any  greater 
compensation  per  mile  for  the  transportation  of  children  of  the  age 
of  twelve  years,  or  under,  than  one-half  the  respective  rates  above 
prescribed. 
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LJMITATION  OF    CHARGES  FOR  FREIGHTS    ON    RAILROADS    CLASSED     A 

AND   B. 

No  IndiTidual,  Company,  or  Corporation  owning,  operating,  man- 
aging or  leasing  any  Railroad  belonging  to  Classes  A  and  B,  is  en- 
titled to  charge  for,  or  receive,  a  greater  or  higher  rate  for  carrying 
any  freight  belonging  to  either  of  the  four  General  Classes  of  freight 
hereinbefore  named,  than  was  charged  for  carrying  freights  now 
belonging  to  said  four  General  Classes,  on  said  Railroad,  on  the  first 
day  of  June  1873. 

Nor  is  any  Individual,  Company,  or  Corporation  owning,  opera- 
ting, managing,  or  leasing  any  Railroad  belonging  to  said  Classes 
A  and  B,*  entitled  to  charge  for,  or  receive,  a  greater  or  higher  rate 
for  carrying  articles  belonging  to  any  of  the  Special  Classes  herein- 
before named  than  is  specified  in  the  annexed  table: 

*  It  Ib  claimed  that  chapter  113,  laws  of  1875,  indicates  that  it  was  not  the  inten- 
tion of  the  l^;islature  to  subject  the  roads  classed  '*  B ''  to  the  same  freight-rates  as 
are  applicable  to  "A''  roads.  The  question  of  intention  the  commissioners  do  not 
aesome  to  decide. 
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Railroads  ''A  "  and  ''B  ''—Freight  Tariff— Special  Classes. 


D 

E 

F 

G 

H 

I 

J 

■ 

1 

b!  of  50  bbls, 
lime  in  lots 
.  or  more. 

of  60  bbls., 
cement,  wa- 
nd stucco  in 
bis.  or  more. 

1 

B 
•A  « 

1 

.2 

• 

B 

.pa 

i\  implem'ts 
ind  wagons. 

.sand,  stone, 
fourtn-class 
car-loads. 

-< 
CO 

a 

B 

o 

Flour  in  lo 
or  more ; 
of  24  bbls 

Salt  in  lots 
or  more ; 
ter-lime  a 
lots  of  24  b 

a-bfi 

h4 

1 

> 

Agriculturi 
furniture  i 

Coal,  brick 
and  heavy 
articles  in 

Miles. 

100  lbs. 

Barrel. 

Barrel. 

Car. 

Car. 

Car. 

Car. 

CenU. 

OnU, 

Cent9» 

Dollars, 

DoUart, 

Dollarn, 

DoUarM. 

25 

06.00 

12.00 

15.00 

8.00 

10.00 

12.00 

8.00 

26 

06.16 

12.32 

15.24 

8.20 

10.28 

12.32 

8.24 

27 

06.32 

12.64 

15.48 

8.40 

10.56 

12.64 

8.48 

28 

06.48 

12.96 

15.72 

8.60 

10.84 

12.96 

8.72 

29 

06.64 

13.28 

15.96 

8.80 

11.12 

13.28 

8.96 

30 

06.80 

13.60 

16.20 

9.00 

11.40 

13.60 

9.20 

31 

06.96 

13.92 

16.44 

9.20 

11.68 

13.92 

9.44 

32 

07.12 

14.24 

16.68 

9.40 

11.96 

14.24 

9.68 

33 

07.28 

14.56 

16.92 

9.60 

12.24 

14.56 

9.92 

34 

07.44 

14.88 

17.16 

9.80 

12.52 

14.88 

10.16 

35 

07.60 

15.20 

17.40 

10.00 

12.80 

15.20 

10.40 

36 

07.76 

15.52 

17.64 

10.20 

13.08 

15.62 

10.64 

37 

07.92 

15.84 

17.88 

10.40 

13.36 

15.84 

10.88 

38 

08.08 

16.16 

18.12 

10.60 

13.64 

16.16 

11.12 

.39 

08.24 

16.48 

18.36 

10.80 

13.92 

16.48 

11.36 

40 

08.40 

16.80 

18.60 

11.00 

14.20 

16.80 

11.60 

41 

08.56 

17.12 

18.84 

11.20 

14.48 

17.12 

11.84 

42 

08.72 

17.44 

19.08 

11.40 

14.77 

17.44 

12.08 

43 

08.88 

17.76 

19.32 

11.60 

15.04 

17.76 

12.32 

44 

09.04 

18.08 

19.56 

11.80 

15.32 

18.08 

12.56 

45 

09.20 

18.40 

19.80 

12.00 

15.60 

18.40 

12.80 

46 

09.36 

18.72 

20.04 

12.20 

15.88 

18.72 

13.04 

47 

09.52 

19.04 

20.28 

12.40 

16.16 

19.04 

13.28 

48 

09.68 

19.36 

20.52 

12.60 

16.44 

19.36 

13.52 

49 

09.84 

19.68 

20.76 

12.80 

16.72 

19.68 

13.76 

50 

10.00 

20.00 

21.00 

13.00 

17,00 

20.00 

.     14.00 

62 

11.50 

23.00 

23.50 

14.50 

19.25 

22.60 

16.00 

76 

13.00 

26.00 

26.00 

16.00 

21.50 

25.00 

17.60 

87 

14.00 

28.00 

28.60 

17.00 

23.75 

27.50 

18.75 

100 

15.00 

30.00 

31.00 

18.00 

26.00 

30.00 

20.00 

112 

16.00 

32.00 

33.50 

19.00 

28.25 

32.60 

21.25 

125 

17.00 

34.00 

36.00 

20.00 

30.50 

35.00 

22.60 

137 

18.00 

36.00 

38.50 

21.00 

32.75 

37.60 

23.76 

150 

19.00 

38.00 

41.00 

22.00 

35.00 

40.00 

26.00 

162 

20.00 

40.00 

43.50 

23.00 

37.25 

42.50 

26.25 

175 

21.00 

42.00 

46.00 

24.00 

39.50 

45.00 

27.50 

187 

22.00 

44.00 

48.50 

25.00 

41.75 

47.50 

28.75 

200 

23.00 

46.00 

51.00 

26.00 

44.00 

60.00 

30.00 

212 

53.50 
56.00 

27.00 
28.00 

46.25 
48.50 

62.60 
65.00 

31.25 

225 

23.50 

47.00 

32.50 

237 

58.50 
61.00 

29.00 
30.00 

50.75 
63.00 

67.60 
60.00 

33.76 

250 

24.00 

48.00 

35.00 

262 

63.50 
66.00 

31.00 
32.00 

66.25 
67.50 

62.60 
65.00 

36.25 

275 

24.50 

49.00 

37.60 

287 

68.50 
71.00 

33.00 
34.00 

69.75 
62.00 

67.50 
70.00 

38.76 

300 



25.00 

50.00 

40.00 
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When  rates  are  not  shown  in  the  above  table  for  the  exact  dis- 
tance, the  rates  given  for  the  next  greater  distance  should  be  used. 

In  all  cases,  distances  are  to  be  computed  from  localities  where 
freight  is  first  received,  notwithstanding  it  may  pass  from  one 
railroad  to  another. 

NOT  APPLICABLE  TO  THROUGH  FREIGHTS. 

Xothing  contained  in  this  notice  is  intended  in  any  manner  to 
abridge  or  control  the  the  rates  for  freights  charged  by  any  railroad 
or  company  in  the  State,  "for  carrying  freight  which  comes  from 
beyond  the  boundaries  of  the  State,  and  to  be  carried  across  or 
through  the  State." 

JOSEPH  H.  OSBORN, 
GEO.  H.  PAUL, 
JOHN  W.  HOYT, 

Railroad  Commissioners. 
Attest: 

H.  A.  Tennet, 

Clerk  of  the  Board, 


LETTER  ADDRESSED  TO  RAILROAD  COMPANIES  RE- 

QUESTING  REPORTS. 

Madison^  Wis,^  July  29, 1875. 

To , 

President  of R'y  Co. 


Dear  Sib: — In  January  last  we  forwarded  to  your  address  the 
printed  form  of  a  Report  which  the  members  of  this  Board,  and  of 
similar  Boards  of  Commissioners  in  Minnesota  and  Illinois,  adopted 
for  the  purpose  of  obtaining  information  by  them  from  each  Rail- 
road Corporation,  doing  business  in  the  several  States  by  them  repre- 
sented. 

The  report  first  requested  by  the  undersigned  is  for  the  year  end- 
ing June  30, 1875,  and  should  be  received  at  this  ofiSce  during  the 
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month  of  August,  so  that  the  Commissioners  may  arrange  the 
statistics  for  their^second  annual  report. 

It  is  hoped,  therefore,  that  you  will  give  prompt  attention  to  this 
matter  and  see  that  the  returns  from  your  company  are  in  our 
hands  as  early  as  possible. 

We  forward  herewith  a  duplicate  copy  of  the  blank  form  above 
referred  to,  requesting  an  acknowledgement  thereof  when  received. 
Very  respectfully, 

JOHN  W.  HOYT, 
JOS.  H.  OSBORN, 
GEO.  H.  PAUL, 

Railroad  Cwmnissiomrs, 
By  H.  A.  Tekney, 
Clerk  of  the  Board. 


BLANK  FORM  FORWARDED  BY  THE  COMMISSIONERS 
TO  EACH  CORPORATION  OPERATING  RAILROADS  IN 
WISCONSIN. 


REPORT 


OF  THE 


RAIL COMPANY, 


For  the  year  ending  June  30,  187 . . 
OFFICERS  AND  OFFICES  OF  THE  COMPANY  OPERATING. 


Names. 


Address. 


.President , 

.First  Vice-President 

.Secretary 

.Solicitor 

.Treasurer 

.General  Manager 

.General  Superintendent. 

..Chief  Engineer 

..General  Ticket  Agent 

.General  Freight  Agent ... 
..Auditor 


Salaries. 


Toial  salaries. 


1.    General  offices  at 

Names  of  directors. 

Residence. 

Names  of  directors. 

Residence. 

1 



Executive  Commmittee. 


2.  Bate  of  annual  election  of  directors. 

3.  Name  and  address  of  person  to  whom  correspondence,  concerning  this  report,  should  bo 

directed. 


REPOBT  OF  RAILBOAD  OOMMISSIOKEBS. 


CAPITAL  STOCK. 


1.    Capital  stock  authorized  by  charter. 


2. 
3. 
4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 

12. 


COMUON  STOCK  IS8UKD. 

Stock  subscribed  by  rouDicipalities  paid  in  bonds , 

Stock  subscribed  by  individuals  and  other  corporations  paid  in  cash. 

Stock  issued  for  account  of  construction 

Stock  issued  for  bonds  of  company  cancelled 

Stock  issued  for  dividends  payable  in  stock 

Stock  issued  for  payment  of  floating-debt 

Stock  issued  for  interest  on  bonded  debt 

Stock  issued  for  construction-account  on  extension-lines 

Stock  issued  to  represent  purchased  lines 

Other  common  stock  issued— and  for  what? 


Amount 


$. 


Total  common  stock. 


PBKFERRBD  STOCK  ISSUED. 


13.  Amount  of  preferred  stock' 

14.  Rate  of  preference  and  for  what  issued. 


1.5.  Total  capital  stock 

16.    ^Proportion  of  stock  for  Wisconsin 


17.  A  list  of  the  stockholders  at  the  last  election  of  directors,  showing  the  name,  residence 

and  amount  of  stock  owned  by  each,  must  be  filed  herewith. 

18.  When  and  to  whom  was  the  original  stock,  owned  by  the  company  sold,  and  what  was 

the  cash  value  realised  by  the  company  for  the  same? 

19.  If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the  same 

was  issued,  to  whom  issued,  in  what  manner  the  same  was  paid  for,  and  the  cash 
value  realized  by  the  company  for  the  same. 


FUNDED  AND  UNFUNDED  DEBT. 


Total. 

Wisconsin 
lines. 

1.  Describe  severally  all  outstanding  classes  of  bonds,  including 
amounts,  dates  of  issue,  interest,  where  and  when  payable 

$ 

$ 

2.  Amount  of  debt  not  secured  by  mortgage 

3.  Total  funded  and  unfunded  debt 

4.  Net  cash  realized  from  bonded  debt,  above  described 

5.  Proportion  of  debt,  bonded  and  floating,  for  Wisconsin 

*NoTB. — Unless  some  good  reason  exists  to  the  contrary,  this  proportion — and  all  other 
estimates  of  the  same  charactei^— should  bo  for  the  miles  of  road  in  the  State  compared  with 
the  whole.    If  made  on  a  diff'erent  basis,  please  state  the  reasons  therefor. 


BLANK  FORM. 


COST  OF  ROAD  AND  EQUIPMENT. 


Total. 

Wisconsin 
lines. 

1.  Cost  of  riffht-of-way 

s • 

s 

2.  Cost  of  real  estate,  exclusive  of  right-of-way 

3.  Cost  of  oonstruciion « 

4.  Cost  of  eaiiipment. 

5.  All  other  items  of  expense  for  construction  and  eci^uipment 

6w  Amounts  paid  for  road,  or  portions  of  road,  not  hnilt  dv  the  com- 
pany (specifying  amounts  paid,  and  how  paid,  in  each  case,  and 
line  acquired) 

Total  cost  of  entire  line 

, fc_ 

« 

ORIGINAL  COST  AND  PRESENT  ESTIMATED   VALUE  OR  TOTAL 

PROPERTY  IN  THIS  STATE. 


Description  op  Property. 


1.  Right  of  way,  as  per  accompanying  schedule*  ... 

2.  Lajids  for  depots,  stations,  etc.,  as  per  schedule. 

Total  cash  valuation  of  all  lands  purchased 


3.  Grading  as  per  schedule , 

4.  MaAonry»  as  per  schedule,  [No.  culverts, ,  No.  bridges, , 

No.  tunnels, ] , 

5.  Bridging,  as  per  schedule,  [No.  iron  bridges, ,  No.  wooden 

bridges, ] , 


Original 
cost. 


Total  cash  valuation  of  substructure. 


6.  Ties  and  tying 

7.  Iron  rails,  [No.  miles, .    Lbs.  wt.  per  yard, 

8.  Steel  rails^lNo.miles, .    Lbs.  wt.  per  yard, 

9.  Chains,  spikes,  fish-bar,  etc 

10.  Laying  track 


Total  cash  valuation  of  superstructure. 


11.  Passengerstations,  fixtures,  and  furniture,  as  per  schedule.  [No. 

stations, J 

12.  Freight  stations  and  fixtures  and  furniture,  as  per  schedule. 

[testations, ] 

1.3.  Engines  and  car  shops,  as  per  schedule (No. ) 

14.  Machine  shops,  as  per  schedule (No. ) 

15.  Machinery  and  fixtures,  as  per  schedule 

16.  Engine-houses,  as  per  schedule (No. ) 

17.  Car-sheds,  as  per  schedule (No. - 

18.  Turn-tables,  as  per  schedule (No.  - 

19.  Track,  and  other  scales (No. - 

20.  Wood-sheds  and  water-stations,  as  per  schedule!  (No.  - 

21.  Fencing (No.  miles,— ^) 

22.  Elevators,  as  per  schedule (No. ).. 


Total  cash  valuation  of  buildings  of  every  sort 


23.  Engineering  expenses  beforo'and  during  construction , 

24.  Salaries  of  officers  and  agents  essential  during  construction. 

25.  Incidental  expenses , 


Total  original  cost  and  present  estimated  cash  value  of  line 
unequipped , 


Present 
qash  value. 


«. 
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Original  coat  and  present  estimated  value — Continued. 


Description  of  Property. 


26.  Locomotives,  as  per  schedule,  (No. 

27.  Tenders,  as  per  schedule (No. 

28.  Snow-plows,  as  per  8cheduIe....(No. 

29.  Wreckers,  as  per  schedule (No 

30.  Passenger-cars,  1st  class (No. 

31.  Passenger-cars,  2d  class (No. 

32.  Baggage-cars, (No. 

33.  Mail-cars (No. 

34.  Express-cars (No, 

Freight-cars,  closed (No. 

Platform-cara (No. 


35. 
36. 
37. 


Av.  wt.  tons, ). 

Av.  wt.  tons, ). 

Av.  wt.  tons, ). 

Av.  wt.  tons, ). 

Av.  wt.  tons, ). 

Av.  wt.  tons, ) 

Av.  wt.  tons, ). 

Av.  wt.  tons, ). 

Av.  wt.  tons, ). 

Av.  wt.  tons, ). 

Av.  wt.  tons, ). 

Av.  wt.  tons, ). 


Original 
cost. 


Hand-cars (No. 

38.  Machinerv  and  tools  to  accompany  trains,  repair  track,  et«.,  used 

by  trackmen  and  others , 

39.  All  other  property  not  enumerated 


Total  cash  value  of  equipment 

40.  Amounts  paid  for  and  present  value  of' 
•     built  by  company 


miles  of  road  not 


Prsscnt 
cash  value. 


$. 


Grand  total  original  cost  and  estimated  present  value  of 
line  equipped 


*NoTR.— A  schedule  of  items  corresponding  to  this  schedule,  for  each  division  of  the  road 
in  this  State  should  accompany  this  general  report,  and  also  a  schedule  of  items  not  speci- 
fied in  this  general  report  should  accompany  the  schedule  of  each  division. 


CHARACTERISTICS  OF  ROAD. 


Length  of  Road. 


MILES. 


1.  Length  of  main  line  of  road  from to. 

2.  Length  of  double  track  on  main  line 


*Branches— Name  each. 


3.  h  rom  ..to..  I  Length  of  double  track  on  branch. 
I    v.^^.    ♦«.  5  Length  of  branch 

4.  Jf  rom  ..to..  J  Length  of  double  track  on  branch. 
c    r^^^r^    »„   )  Length  of  branch : 

5.  From  ..to.,  i  Length  of  double  track  on  branch. 

6.  From..to.>^®°»^^^^^'*?^^^ 


Entire 
length. 


Length 
in  Wisconsin. 


Weight. 

of 

rail 

per  yard. 


Length  of  double  track  on  branch. 


7.  Total  length  of  main  line  and  branches 


8.  Aggregate  length  of  tracks  operated  by  this  company  computed  cu  tingle  track, 

9.  Aggregate  length  of  sidings  and  other  track  not  above  enumerated. 

10.  Number  of  "common  points." 

11.  What  is  the  gauge  of  your  lines? 


*This  includes  leased  lines — designate  them  as  such — the  earnings,  expenses,  etc.,  of 
which  are  given  in  this  report. 


BLANK  FORM. 
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DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 


Character  ok  Skrvice. 

Number  of 
persons  em- 
ployed. 

Average  salary 
per  annum. 

DiTision  and  aoivistant  anperintondcnta 

Clerks  in  all  offices 

Master  and  agsistant  mechanics 

Condactors 

Ensineert! 

Bmkemen 

Flagmen,  switch-tenders,  gato-keepersand  watchmen 

Station  agents 

Section  men 

Laborers 

Other  employees 

MILKS. 

MlLKAOK  AND  TONNAQR. 

Whole  line. 

In  Wisconsin. 

2.  Number  of  miles  mn  by  passenger  trains 

3.  Number  of  miles  run  by  freight  and  mixed  trains 

4.  Number  of  miles  run  by  construction  and  other  trains... 

5.  Total  mileage ^ 

6.  Mileage  of  empty  freight  cars 

7.  Total  number  passengers  earned 

9.  Total  number  passengers  carried  one  mile 

Miles  per  hour. 

11.  The  highest  rate  of  speed  allowed  for  express  passenger 

12.  Schedule  rate  of  same,  including  stops 

dation  trains 

15.  The  highest  rate  of  speed  allowed  for  freight  trains 

16.  Schedule  rate  of  same,  including  stops 

17.  Amount  of  freight  carried  per  car 

18.  Amount  of  freight  carried  per  train 

19.                       Total  Frkioht  in  Tons. 

Whole  line. 

In  Wisconsin. 

Grain 

Vlnnr                                                                                                              

X lour  , ., 

ProTisions 

Salt,  cement,  water  lime  and  stucco 

Nanufactures,  including  agricultural  implements,  furniture 
and  wagons 

Lire  stock 

••••••••••••••■••• ••«•«« 

Lumber  and  forest  products 

Iron,  lead  and  mineral  products 

Stone,  brick,  lime,  sand,  etc 

Co&I 

Merchandise  and  other  articles 

Total  tons 

12 
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EXPENSES  DURING  THE  YEAR  ENDING  JUNE  30,  187—. 


Patmkxts  for  cubrskt  and  operating  kxpeksks. 


1.  Maintenance  of  way : 

Repairs  of  track,  including  now  and  re-roUed  iron 

rail  in  place  of  old  iron  rail 

Repairs  of  bridges 

Repairs  offences ;.-. 

New  steel  rail,  valued  only  as  iron  rail* 

Other  expenses  on  way 

2.  Maintenance  of  buildings 

3.  Maintenance  of  rolling  stock : 

Locomotives $ 

Passenger,  baggage,  mail  and  express  cars    

Freight  cars 

Shop  tools  and  machinery 

4.  Conducting  transportation, and  general  expenses : 

Management  and  general  office $ 

Foreign  agency  and  advertising 

Agents  and  station  service 

Conductors,  baggage  and  brakemen 

Eugineers,  firemen  and  wipers 

Train  and  station  supplies 

Fuel  consumed 

Oil  and  waste 

Personal  expenses 

Pamage  to  persons 

Damage  to  property 

Loss  and  damage  to  freight  and  baggage 

Legal  expenses 

Other  general  operating  expenses,  as  per 
items  below 

5.  Current  expenses : 

For  taxes 

For  insurance 

Lease  or  privilege  of  other  roads  whose 
earnings  are  included  in  this  report  giv- 
ing name  and  amounts  paid 

0 Total  current  operating  expenses,  being 

percent,  of  earnings , 

7.    Average  operating  expenses  per  mile  of  road,  exclusive 

of  sidings , 

Average  operating  expenses  per  train  mile , 

Excess  of  caminipover  operating  and  current  expenseo 

Cost  of  maintaining  track  and  bridges  per  mile  run 

Cost  of  repairs  of  engines  per  mile  run 

Cost  of  engineers  ana  firemen  per  mile  run 

Cost  of  oil  and  waste  per  mile  run 

Cost  of  fuel  per  mile  run 


Belonging  to 
whole  line. 


8. 

9. 

10. 

n. 

Il- 
ls. 
14. 


Belonging  to 
Wisconsin. 


*  In  substituting  steel  rail  for  iron  rail,  the  cost  of  iron  rail  only  should  be  charged  to 
operating  account,  and  the  excess  carried  to  extraordinary  expenses.    (See  next  page.) 
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EXPENSES,  Etc. 


Payment  ix  addition  to  operatixq  expenses. 


Belonging  to 
whole  line. 


15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 

23. 


New  steel  rail,  cxceM  of  cost  over  iron  rail,  old  track... 

New  rail  on  now  track 

New  equipment 

New  bridges  and  culverts  (not  including  replacements) 

Real  estate  bought  during  the  year 

New  tools  and  machinery 

New  buildings 

Total  paid  for  new  investment  on  the  length  of  the 
company's  lines  one  year  ago 

Amounts  paid  in  cash,  stock,  bonds,  or  otherwise,  for 
extensions,  new  lines  and  branches,  during  the  past 
year—specify  particularly 


Total  new  investment. 


24. 
25. 
26. 

27. 

28. 

29. 
30. 


For  interest  on  bonds 

Dividends— rate per  cent. — on  preferred  stock 

Dividends — rate per  cent. — on  common  stock .. 


S. 


Belonging  to 
Wisconsin. 


Total  payments  in  addition  to  operating  expenses. 


What  amount  of  money  have  you  expended  for  build- 
ing roads  out  of  the  State,  from  proceeds  arising 
from  business  done  on  your  roads  in  this  Stato  ? 

Specify  each  patent  in  use  on  your  road,  and  the  amount 
paid  as  royalty  for  said  patents,  in  separate  itoms 

How  was  amount  of  dividends  paid  the  past  year— cash, 
stock,  or  otherwise?  Specify  amounts  and  manner 
of  payment 


GENERAL  BALANCE-SHEET,  Ibt  OF  JULY  187... 


Assets. 

Dollars. 

Cent£. 

Liabilities. 

Dollars. 

Cents. 

* 

1 

1.  What  is  your  estimate  of  the  cost  to  you,  for  the  transportation  of  each  passenger  per 
mile? 


2.  What  is  your  estimate  of  the  cost  to  you,  per  ton  per  mile,  for  the  transportation  of 

freight? 

3.  What  regulations  govern  your  employees  in  regard  to  crossings  of  other  railroads,  and 

arc  they  found  sufficient? 


4.  What  regulations  govern  your  employees  in  regard  to  crossings  of  public  highways?  And 
are  these  regulations  found  to  be  sufficient? 


BLANK  FORM.  15 

5.  What  platform  and  coupler  between  pacsengcr  cars,  do  you  use? 

6.  What  kind  of  brakes  do  you  use  on  passenger  trains? 


U.  S.  MAIL. 

7.  What » the  compensation  paid  you  by  the  United  States  Qovernment  for  the  transporta- 
tion of  its  mails,  and  on  what  terms  of  service? 


EXPRESS  COMPANIES. 

S.  What  express  companies  run  on  your  road,  and  on  what  terms,  and  what  conditions  as 
to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.;  what  kind  of  business  is  done  by 
them,  and  do  you  take  their  freights  at  the  depots  or  at  the  office  of  such  express  corn- 
pan  i^? 


TRANSPORTATION  COMPANIES. 

9.  What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms,  and 
on  what  conditions  as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.?  Do  they 
use  the  cars  of  your  company,  or  those  furnished  by  themselves,  and  are  their  cars  or 
their  freight  given  any  preference  in  speed  or  order  of  transportation,  and  if  so,  in 
what  particular? 


SLEEPING  CARS. 

10.  Dosleepingor  dining  cars  run  on  your  road,  and  if  so,  on  what  terms  are  they  run,  by 
whom  are  they  owned,  and  what  charges  are  made  in  addition  to  the  regular  passenger 
rates? 


ADDITIONAL  QUESTIONS. 

11.  *Date  of  original  charter  of  the  road  and  that  of  any  road  consolidated^with  it,  with  the 
names  of  the  companies. 


12.  *Date  of  foreclosure  and  sale,  under  which  road  and  each  branch  is  now  held  and  terms 
and  amount  of  each  sale. 


13.  Rates  and  dates  of  all  cash  dividends  on  stock  of  original  and  consolidated  companies, 
as  far  as  known. 


14.  Rates  and  dates  of  stock  and  other  dividends,  not  cash,  of  original  and  consolidated 

companies. 

15.  Date  when  main  line  (giving  termini  and  length)  was  completed  and  put  in  operation. 


*NoTK. — If  the  answer  to  this  question  was  given  in  full  last  year,  it  is  only  necessary  to 
refer  to  the  page  in  the Annual  Report  of  the  Railroad  Commission  on  which  the  ans- 
wer may  be  found. 


16  REPORT   OF  HAILROAD  COMMISSIONERS. 

16.  *Date  of  the  commeDcement  of  operating  of  each  branch  line,  giving  termini  and  length. 


17.  Roads  opsrated  under  lease  (whether  temporary  or  permanent)  giving  name,  termini 
length,  address  of  lessors  and  terms  of  lease. 


IS.  What  running  arrangements  have  you  with  other  railroad  companies,' setting  forth  the 
contracts  for  the  same. 


19.  What  is  the  total  number  of  acres  of  swamp  or  other  State  lands  granted  to  your  com- 
pany by  the  State? 


20.  What  is  the  total  number  of  acres  United  States  lands  granted  to  your  company  by  Con- 
gress directly,  or  through  the  State? 


21.  What  number  acres  received  by  your  company,  directly  or  indirectly? 


22.  What  number  aeres  sold  and  conveyed? 


2:3.  Average  prices,  per  acre,  realized? 


24.  To  what  corporations  have  you  sold  land?    How  much,  and  at  what  price? 


25.  Number  of  acres  now  held  by  company? 


26.  Average  price  asked  for  lands  now  held  by  company? 


27.  Value  of  donations  of  right-of-way  or  other  real  estate? 


28.  Amount  of  city,  county,  and  town  aid  granted  to  company  in  exchange  for  stock,  or 
otherwise?    Specify  particulars. 


29.  Total  ctwh.  amount  realized  from  such  aid? 


30.  Amount  of  lands  sold,  but  not  conveyed,  under  contracts  now  in  force? 


31.  The  whole  amount  of  cash,  principal  and  interest,  received  for  lands  hitherto  sold  and 
conveyed  ? 


*NoTK.~If  the  answer  to  this  question  was  given  in  full  last  year,  it  is  only  necessary  to 

refer  to  the  page  on  the Annual  Report  of  the  Railroad  Commission  on  which  the 

answer  may  be  found. 
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32.  Whole  amount  of  cash  received,  principal  and  interest,  on  outstanding  contracts  in  force? 

33.  Whole  amount  of  cash  received,  principal  and  interest,  on  contracts  forfeited? 

34.  Whole  amount  of  cash  received  for  stumpage,  trespasses,  SlcJ? 

35.  What  have  been  your  total  receipts  from  lands  sold,  and  contracted  to  be  sold,  the  past 

year? 


36.  What  is  the  aggregratc  sum  of  receipts  on  account  of  lands,  from  all  sources  whatever,  up 
to  the  present  time  ? 


37.  What  is  the  amount  now  due  the  company  on  lands  sold,  or  contracted  to  be  sold? 


-R  C — II 
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1.  Of  the  above  accidents  those  numbered  u  follows  were  caused  by  broken  rails: 

Total  No 

2L  Of  Uie  above  accidents  those  numbered  as  follows  were  caused  by  inattention  of  f.m> 
PLOTKEs: -Total  No 

3.  Of  the  above  aceidenbs  these  numbered  as  follows  were  caused  by  collisions  not  prop- 
erly eomminff  under  2: Total  No 

4.  Of  the  above  accidents  these  numbered  as  follows  were  caused  by  explosions: 

Total  No 

5l  Amount  paid  as  damages  on  account  of  stock  killed  by  trains 

6.  Amount  paid  as  damacres  caused  by  fire  from  locomotive 


REMARKS. 


State  op  WibconsiNj 

County  of, 

And of  the 

Rail Company,  being  duly  sworn,  depose  and  say  that  they  have  caused  the 

foregoing  statements  to  be  prepared  by  the  proper  officers  and  agents  of  the  Company,  and 
baring  carefully  examined. the  same,  declare  them  to  be  a  true,  full  and  correct  statement  of 
the  condition  and  affaire  of  said  Company,  on  the  first  day  of  July,  A.  D.  187    ,  to  the  best  of 
their  knowledge  and  belief. 
(Signed,) 
(Seal)  of  R.  R.  

Subscribed  and  sworn  to  before  me, this day  of. A.  D.  187    . 


(Seal.) 


FULL  TEXT  OF  THE  REPORTS  OF  CLASSIFIED  RAIL- 
ROAD COMPANIES. 


REPORT 


OF  THE 


CHICAGO,  MILWAUKEE  &  ST.    PAUL    RAILWAY    COM- 
PANY, 

For  the  Year  ending  30th  of  June,  1875. 

OFFICERS  AND  OFFICES. 

Name?.  Address. 

Alexander  Mitchell,  President Milwaukee. 

Julius  Wadsworth,  Vice-President New  York. 

R.  D.  Jennings,  Secretary Milwaukee. 

Jno.  W.  Carey,  General  Solicitor Milwaukee. 

R.  D.  Jennings,  Treasurer Milwaukee. 

S.  S.  Merrill,  (General  Manager Milwaukee. 

John  C.  Gault,  Assistant  Manager Milwaukee. 

D.  J.  "VVhittemore,  Cliief  Engineer Milwaukee. 

A.  V.  H.  Carpenter,  GeneralTicket  Agent Milwaukee. 

O.  E.  Britt,  General  Freight  Agent Milwaukee. 

J.  P.  Whaling,  Auditor Milwaukee. 

Names  of  Directors.  Residence. 

Alexander  Mitchell Milwaukee. 

Julius  Wadsworth New  York. 

Walter  S.  Gumee New  York. 

Elias  L.  Frank New  York. 

James  Buell New  York. 

David  Daws New  York. 

J.  M.  Burke New  York 

S.  Chamberlain Cleveland. 

Peter  Geddes Chicago. 

Jno.  Piankington Milwaukee 

J.  G.  Thorpe Madison. 

J.  M.  Bowman Kilboum. 

F.  A.  Mueller Rotterdam,  Holland. 

Executive  Committee.  Address. 

Alexander  Mitchell Milwaukee. 

Julius  Wadsworth New  York. 

W.  S.  Gurnee New  York. 

Selah  Chamberlain Cleveland. 

Elias  L.  Frank New  York. 

Date  of  annual  election  of  directors. 
June. 

Name  and  address  of  person  to  whom  correspondence,  concerning  this  report 
should  be  directed. 

J.  P.  Whaling,  Auditor,  Milwaukee. 

For  answers  to  questions  Nos.  1,  18,  and  19  on  page  2,  and  11,  12,  13,  14,  15,  and 
16  on  pages  12  and  13,  (of  blank  form,)  we  state:  That  the  present  company  was 
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n  1863,  and  compriBes  vanous  lines  of  road  which  hadbeen  built  by  other 
comp«i]i^  the  rerordn  of  which  arc  nol  all  in  our  poeeeteion;  un  whieh  accuunt  it 
is  impoeaible  to  give  the  itiformotion  desired. 

CAPITAL  STOCK. 

COMUOH   STOCK   ISSUED. 

Slock  nbdcnbcd  by  inunicipali(ie«  paid  in  bonds 

Stock  raibecribed  by  individuaU  and  other  corporatirau  paid  i 

Stock  ianed  for  account  of  conatruction 

Stock  iaoed  for  bonds  of  company  cancelled 

Stock  issued  for  dividends  payable  in  stock 

Stock  issued  for  payment  of  floating  debt 

Stock  isued  for  interest  on  bonded  debt 

Stock  issued  for  Mnstmclion  account  on  extension  lines 

Slock  iamed  to  represent  purchased  lines 


Total  coninion  stock 16 ,899  .Ml  0 


12,374,483  00 


Amount  of  preferred  stock 

Total  capital  slock 

in  of  Block  for  WisconaiB. . 


A  list  of  stockholders  at  the  last  election  of  diredois,  showing  the  n 
and  amoant  of  slock  owned  by  each,  must  be  filed  herewith. 
[For  list  of  Blockholden,  see  page  following  this  report,] 

FUNDED  AND  UNFUNDED  DEBT. 

Total,  f 

Describe  severally  all  onlstanding  classes  of 
bonds,  including  amounts,  dates  of  issue,  in- 
interest,  where  and  when  payable.  [See 

statement  attached.] $37,098,500  00     $ 

Amount  of  debt  not  secured  by  mortgage 454,397  39 

Total 27,552,807  39 

Proportion  of  debt,  bonded  and  BoatiDg,  for  Wisconsin 


27,673,744  00 
13,154,424  43 
3,  residence 


6,030,711  04 
5,030,711  04 


«493.8TB 
5;TiO,000 
1,106^2 
778,500 


],191,000 

U1S,000 

7.5IJ0 


... 1^7.008,500  1. 
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COST  OF  ROAD  AND  EQUIPMENT. 

Total. 

Cost  of  right  of  way |  qqa  oao  47 

Cost  of  real  estate,  exclusive  of  right  of  way j         oou,w^  «« 

Cost  of  construction '.    5,384,007  92 

Cost  of  equipment 2,766,611  86 

Amounts  jpaid  for  road,  or  portion  of  road,  not  built  by  company, 
(specifying  amounts  paid,  and  how  paid,  in  each  case,  and  line  ac- 
quired)    45 ,611 ,380  11 

Total  cost  of  entire  line 64,647,902  35 

For  answer  to  the  interrogatories  on  page  4,[blank  form,]  we  refer  you  to  our  gen- 
eral answer  on  page  2,  [blank  form]  and  more  particularly  to  a  report  made  by  this 
company,  26th  of  December,  1874,  which  will  be  found  on  page  186  and  following 
pages  in  the  railway  Statistics  of  the  first  annual  report  of  the  Kailroad  Commis- 
sioners. 

Length  of  Road — Miles, 


From — 


Chicago , 

Milwaukee , 

North  McGregor  , 

Milwaukee 

La  Crescent 

Milwaukee 

North  Milwaukee , 

Horicon 

Bush  Lake 

Watertown 

Milton 

Colmar 

Conover  

Austin 

Mendota 

Hastings 

Sabula 


Total. 


To— 


Milwaukee , 

Prairie  du  Chien , 

St.  Paul 

La  Crosse 

St.  Paul 

Portage  City 

Schwartzburg. ... 

Berlin 

Winneconne 

Madison 

Monroe 

Algoma 

Decorah 

Mason  City 

Minneapolis 

Glencoe 

Marion 


Entire 
length. 


85 

193 

212 

196 

128 

96 

6 

43 

14 

37 

42 

126 

10 

40 

9 

75 

87 


1,399 


Length  in 
Wisconsin. 


38 
193 


196 


96 
6 
43 
14 
37 
42 


665 


The  C.  M.  &  St.  Paul  Ry.  Company  arc  operating  the  Oshkosh  and  Mississippi 
Bailway,  from  Ripon  to  Oshkosh,  length  20  miles,  sixty-five  per  cent,  of  the  gross 
earnings  of  which  are  included  in  the  earnings  as  stated  on  page  7  (blank  form)  of 
this  report. 

Number  of  "  common  points." 
Twelve. 

Wliat  is  the  guage  of  your  lines? 
Four  feet  eight  and  a  naif  inches. 


f 
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DOINGS  OF  THE  YEAK  IN  TEANSPORTATION, 

CHARACTBB  OF  SEKVICE. 

dumber  of  persons  employed: 

Dlyifdon  and  assistant  superintendents 8 

Clerks  in  all  offices 440 

Master  and  assistant  mechanics 6 

Conductors 183 

Enrineers 189 

Brakemen 337 

Flaxen,  switch-tenders,  gate-keepers,  and  watchmen 150 

Station  agents 221 

Section  men 1  726 

Laborers  \  ^^'^^^^^  ^^P  *"^  round-house  men,  tndn,  ba^s>i^nAen,  fire- 

(         men,  and  other  employees  not  enumerated  m  above 2,031 

_         Total 5^240 


[Omitted  by  mistake.J 

MILEAGE   AND  TONNAGE. 

Whole  line.    In  Wisconsin. 

Number  of  miles  ran  by  passenger  trains 1,063,316  614,636 

Number  of  miles  run  by  freight  and  mixed  trains 2,160,752  1,957,091 

Number  of  miles  mn  by  construction  and  other  trains. . .  315,530  189,481 

Total  mileage 4,539,598  2,761,208 


Mileage  of  emp^  freight  cars 13,159,921       8,828,007 

Total  number  of  paflsengers  carried 1,026,229  670,472 

Total  number  tons  of  freight  carried  one  mile *232,530,091  *158,120,462 

Total  number  passengers  carried  one  mile *53,847j931      32,615^594 

Average  distance  traveled  by  each  passenger 52  miles.        49  miles. 

Amount  of  freight  carried  per  car f  About  5  tons.  About  5  tons. 

Amount  of  freight  carried  per  trainf > 

TOTAIi  FBEIGHT  IN  TONS. 

Grain 542,519  283,057 

Flour 140,816  61.181 

Provisions 40,297  31,658 

Salt,  cement,  water  line,  and  stucco 20,575  17,878 

ManufiEu:tures,  including  agricultural  implements,  fumi-  • 

tare,  and  wagons 24,269  13^445 

Live  stock 42,539  34,726 

Lumber  and  forest  products 64,943  52,202 

Iron,  lead,  and  mineral  productions 39,272  32,275 

Stone,  brick,  lime,  sand,  ^c 60,812  21,880 

Coal 296,276  158,006 

Merchandise  and  other  articles 284,851  151,087 

Total  tons 1 ,557,169  857,404 

*  Estimated. 

t  No  Btatisticf)  are  kept  that  would  enable  us  to  furnish  answers  to  these  questions. 
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earnings  per  mile  of  road  in  Wisconrin $7 ,271  70 

Earnings  per  mile  of  road  on  freight  in  Wisconsin 5 ,379  18 

£Iaming8  per  mile  of  road  on  passengers  in  Wisconsin 1 ,529  31 

Earnings  per  train  mile,  run  on  freight  in  Wisconsin *1  83 

Earnings  per  train  mile  run,  on  passengers  in  Wisconsin f  1  65 

Of  the  earnings  of  the  entire  line,  what  is  the  ratio  of  the  passenger 

to  the  freight? as  1    to  3 

Average  gross  earnings  per  mile  [665  miles]  of  road,  exclusive  of  sid- 
ings, in  Wisconsin 7 ,271  70 

Average  net  earnings  per  mile  [665  miles]  of  road,  exclusive  of  sid- 
ings in  Wisconsin 2 ,345  76 

Average  net  earnings  per  train  mile  in  Wisconsin 60^^ 

EXPENSES  DURING  THE  YEAR  ENDING  JUNE  30, 1875. 

PAYMENTS  FOR  CURRENT  AND  OPERATING  EXPENSES. 

Belonging  to  Belonging  to 

whole  line.  Wisconsin. 

Maintenance  of  way : 

Repaire  of  track,  including  new  and  re-rolled 
iron  rail  in  place  of  old  iron  rail $1 .260 ,990  07         (740 ,088  27 

Repaira of  bridges 59,777  91  36,492  05 

Repaira  of  fences 22,917  S4  20,614  21 

New  steel  rail^  included  in  repaira  of  track 

Maintenance  of  buildings 92,250  78  51,67191 

Maintenance  of  rolling  stock : 

Locomotives $300,087  46  196,159  70 

Passenger,  baggage,  mail    j 
and  express cara S     415,097  15 270,963  72 

Freight  cara )  , 

H  hop  tools  and  machinery  . .       81 ,  191  84  746 ,876  45  25 ,697  53 

Conducting  transportation,  and  general  expenses: 

Management  and  general  o£ 

fice 151 ,874  81   87,465  49 

Foreign  agency  and  advertis- 
ing        92,467  96 64,016  60 

Agents  and  station  service  . .     618 ,491  65 400 ,680  01 

Conductora,    baggage   and 
brakemen 288,721  81   172,641  54 

£ngineera,firemen  and  wipera    364 ,855  77 230 ,335  35 

Tram  and  station  supplies. . .       90 ,603  94 60 ,646  89 

Fuel  consumed 700,904  23 434,125  85 

Oil  and  waste 68,621  65 48,080  44 

Personal  expenses.  (Includ- 
ed in  other  items.) 

Damage  to  persons 23,337  14 10,622  42 

Damage  to  property 15,203  58 6,956  15 

Loss  and  damage  to  freight 
and  baggage 13,637  14 7,919  22 

Legal  expenses 44 ,615  01   27 ,675  87 

Other  general  operating  ex- 
penses      106,590  26       2,579,924  95  71,633  38 

Current  expenses : 

Fortaxes 280,046  56 297.734  38 

Forinsurance 40,592  28 23 J 582  57 

Lease  or  privilege  of  other  roads  whose  earn- 
ings are  included  in  this  report,  giving 
name  and  amount  paid 420 ,638  81     


Entire  line,  total  current  operating  expenses, 
being  69.4  per  cent  of  earnings 5 ,  182 ,876  81        3 ,275 ,753  55 


*To  arrive  at  this  result,  the  miles  run  by  freight  and  mixed  trains  were  used. 
fTo  arrive  at  this  result,  the  miles  run  by  passenger  trains  were  used. 
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Average  operating  expenses  per  mile  of  road, 

exclusive  of  sidingB $3,704  70  $4,925  94 

Excess  of  earnings  over  operating  and  current 

expenses 2,281,421  87  1,559,929  34 

Cost  of  maintaining  track  and  bridges  per  mile 

run* 31 A  80  ^\ 

Cost  of  repairs  of  engines  per  mile  run* 7 X  7^^^ 

Cost  of  engineers  and  firemen  per  mile  run* 8  j^  9 

Cost  of  oil  and  waste  per  mile  run* 1^  1^ 

Cost  of  fuel  per  mile  run* 16^^  16^^ 

EXPENSES,  Etc. 

PAYMENTS  IN  ADDITION  TO  OPERATINO  EXPENSES. 

Belonging  to        Belonging  to 
whole  line.  Wisconsin. 

New  steel  rail,  excess  of  cost  over  iron  rail,  old  track. 

(Included  in  repairs  of  track) 

New  equipment $50,934  60        $24,211  18 

New  bridges  and  culverts  (not  including  replace- 
ments,) also  viaducts ^ 35 ,505  33  12 ,377  56 

Beal  estate  bought  during  the  year,  and  expenses  at- 
tending purchase 70 ,926  13  89,881  04 

New  tools  and  machinery.  (Included  in  ^^shop 
tools ^'  and  machinery.) 

New  buildings.  (Included  in  maintenance  of  build- 
inm.) 

Total  paid  for  new  investment  on  the  length  of  the 
company's  lines  one  year  ago. 

Amounts  paid  in  cash,  stock,  bonds,  or  otherwise,  for 
extensions,  new  lines  and  branches,  during  the 
past  year — specify  particularly 

McGregor  extension 11 ,629  84 

La  Crosse  extension 2,916  47  2,916  47 

Expenditures  for  new  elevators,  new  fences,  new  tun- 
nel at  Greenfield,  <&c 85,264  38  51 ,143  69 

Total  new  investment 257,176  65        130,489  94 

For  interest  on  bonds 1 ,981 ,273  49    1 ,088,994  00 

Total  payments  in  addition  to  operating  expenses    2 ,  258 ,  450  14    1,219, 483  94 

What  amount  of  money  have  you  expended  for  building  roads  out  of  the  State^ 
from  proceeds  arising  from  business  done  on  your  roads  in  this  State? 

None. 

Specify  each  patent  in  use  on  your  road,  and  the  amount  paid  as  royalty  for  said 
patents,  m  separate  items. 

Cannot  specify  with  accuracy.  All  patents  deemed  necessary  to  safety  and  econ- 
omv  are  employed  by  us.  ^  ^ 

How  was  amount  of  dividends  ]^aid  the  past  year — cash,  stock,  or  otlierwise? 
Specify  amounts  and  manner  of  paying  them. 

No  dividend. 

*In  arriving  at  these  percentages,  the  miles  run  by  freight,  passenger  and  mixed 
trains  were  used. 
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What  is  your  estimate  of  the  cost  to  you  for  the  transportation  of  each  pafisenger 
per  mile  ? 

What  is  your  estimate  of  the  cost  to  you,  per  ton  per  mile,  for  the  transportation 
of  freight  ? 

In  answer  to  questions  1  and  2  (hlank  form)  we  state  that  we  keep  no  system  of  ac- 
counts which  would  enable  us  to  answer  definitely  as  to  the  cost  of  the  transportation 
of  freight  and  passengers  per  mile;  nor  does  any  road  keep  such  accounts  as  to  enable 
them  to  chaige  up  the  passenger  and  freight  expenses  separately. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  other  railroads, 
and  are  they  found  to  be  su&cient  ? 

All  engines,  with  or  without  trains,  are  obliged  to  stop  dead  within  400  feet  of  all 
railroad  crossings,  and  not  proceed  until  track  is  clear. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  public  highways, 
and  are  these  regulations  found  to  be  sufficient  ? 

Whistling-posts  are  set  80  rods  each  side  of  public  highways,  and  all  locomotives 
must  blow  whistle  at  these  posts,  and  ring  bell  until  highway  is  crossed. 

What  platform  and  coupler  between  passenger-cars,  do  you  use  1 
Chicago,  Milwaukee  and  St.  Paul  Railway. 

What  kind  of  brakes  do  you  use  on  passenger-trains  ? 
Air-brakes,  hand-brakes. 

UNITED  STATES  MAIL. 

What  is  the  compensation  paid  you  by  the  United  States  Grovemment  for  the 
transportation  of  its  mails,  and  on  what  terms  of  service  ? 


Route. 


Chicago 4 

Milwaukee 

Watertown 

Winona 

Winona 

Milwaukee 

Milton 

North  McGr^;or 

Conover , 

Calmar 

Austin 

Milwaukee 

Horicon. 

Nepenskin 

Hastings 

Ripon  

Saoula 


Milwaukee    .... 

La  Crosse 

Madison , 

St.  Paul 

La  Crescent  . . . . . 
Prairie  du  Chien 

Monroe 

Minneapolis  . . . . . 

Decorah 

Algona 

Mason  City 

Berlin 

Portage , 

Winneconne  .... 

Glencoe 

Oflhkosh 

Marion 


0) 


s§ 

h.  e 

&S 

Bate 
per 

$175  00 

230  00 

100  00 

200  00 

50  00 

125  00 

60  00 

90  00 

50  00 

50  00 

40  00 

90  00 

50  00 

40  00 

50  00 

50  00 

40  00 

EXPRESS  COMPANIES. 

What  express  companies  run  on  your  road,  and  on  what  terms,  and  what  condi- 
tions as  to  rates,  use  of  track,  niachiner}',  repairs  of  cars,  etc.;  what  kind  of  business 
is  done  by  them,  and  do  you  take  their  freights  at  tlie  depot,  or  at  the  ofiice  of  such 
express  companies  ? 

American  Express  Company $325  per  day. 

United  States  Express  Company 225  yer  day. 

On  all  lines  operated  by  the  company. 

Freight  taken  at  depots. 
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TRANSPORTATION  COMPANIES. 

AVKat  freight  and  transportation  companies  ran  on  your  road,  and  on  what  terms, 
and  on  what  conditions  as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.?  Do 
they  use  the  cars  of  your  company,  or  those  furnished  by  themselves,  and  are  their 
cars  or  their  freight  given  any  preference  in  speed  or  oraer  of  transportation,  and  if 
BO,  in  what  particular  ? 

None. 

SLEEPING-CARS. 

Do  sleeping  or  dining  cars  run  on  your  road,  and  if  so,  on  what  terras  are  they 
run,  by  whom  are  they  owned,  and  what  charges  are  made  in  addition  to  the  regular 
passei^r-rates  ? 

We  nave  no  dining-cars,  and  use  sleepers  of  the  Chicago,  Milwaukee  and  St.  Paul 
Railway. 
Additional  chai^ges  for  accommodation  in  sleepers  : 

Between  Chicago  and  Milwaukee,  and  I-«a  Crosse  and  Prairie  du  Chien. .  $1.50 

Between  Chicago  and  Milwaukee,  and  St.  Paul  and  Minneapolis 2.00 

ADDITIONAL  QUESTIONS. 

Since  June,  1863,  when  this  company  was  organized,  there  has  been  paid  for  divi- 
dends on  the  preferred  and  common  stock  $9,414,432.20,  as  follows  : 

On  preferred  stock : 

In  cash $3,613,467  37 

In  common  stock 2,293,728  80 

In  bonds 860 ,  000  00 

6,767,196  17 
On  common  stock: 

In  cash $229 ,962  83 

In  common  stock 2,417,273  20 

$2,647,236  03 

Roads  operated  under  lease  (whether  temporary  or  permanent)  giving  name, 
termini,  length,  address  of  lessors  and  terms  of  lease. 

The  OshKosh  and  Mississippi  River  Railwav.  From  Oshkosh  toRipon.  Length, 
20  miles.  The  Madison  and  Portage  Railroad.  From  Madison  to  Portage.  Length, 
39  miles. 

What  running  arrangements  have  you  with  other  railroad  companies,  setting  forth 
the  contracts  for  the  same. 

We  have  an  agreement  with  all  railroads  we  connect  with,  that  enables  us  to 
make  close  connections  with  them,  which  is  a  mutual  benefit  to  the  companies,  and 
accommodation  to  the  public. 

Amount  of  city,  county,  and  town  aid  granted  to  company  in  exchange  for  stock, 
or  otherwise?     Specify  particulars. 

Total  cash  amount  realized  from  such  aid? 

In  answer  to  these  two  questions  we  refer  ,to  our  general  answers  on  page  2,  of 
blank  form. 

For  answer  to  questions  19  to  27  inclusive,  on  pages  14,  and  questions  30  to  37  in- 
clusive, on  pages  15  (of  blank  form,)  we  state  that  the  company  has  received  no 
swamp  or  other  lands,  either  from  the  State  or  general  government. 
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Of  the  above  accidents  those  numbered  as  follows  were 

caused  bv  broken  rails: 

Nos.  37/38,  49,  53,  54,  65,  56 Total  No.  of  accidents,  3. 

Of  the  above  accidents  those  nunibered  as  follows  were 

caused  by  collisions  not  properly  coming  under  2: 

Nos.  57,  68,  59,  60,  61,  62,  36. ' Total  No.  of  accidents,  2. 

Of  the  above  accidents  those  numbered  as  follows  were 

CAUsed  by  explosion: 

No.  67 Total  No.  of  accidents,  1. 

Amount  paid  as  damages  on  account  of  stock  killed  by  trains \  ao  g^  |g 

Amount  paid  as  damages  caused  by  fire  from  looomoHve )    ^   ' 

EEMARKS. 

The  statement  of  accidents,  as  shown  on  page  16  of  this  report  (blank  form),  is  full 
and  complete,  comprising  all  accidents  on  the  company^s  hues  in  the  State  of  Wi»- 
oonsin  during  the  year  ending  June  30,  1875,  that  have  been  reported.  A  very 
laige  proportion  of  tiie  injuries  to  persons  were  of  the  most  trivial  nature. 


State  op  Wisconsin, 

County  of  Milwaukee,  «#. 
We,  S.  S.  Merrill,  General  Manager,  and  Royal  D.  Jennings,  Secretary  and 
Treasurer  of  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  being  duly 
sworn,  depose  and  say  that  we  have  caused  the  foregoing  statement  to  be  prepared 
by  the  proper  officers  and  agents  of  this  company,  und  having  carefully  examined 
the  same,  declare  them  to  to  a  tme,  full,  and  correct  statement  of  the  condition  and 
affairs  of  said  company  on  the  first  day  of  July,  A.  D.  1875,  to  the  best  of  their 
knowledge  and  belief. 

S.  S.  MERRILL, 

General  Manayer. 
R.  D.  JENNINGS, 

Secretart/  and  Trea»vrer. 
Subscribed  and  sworn  to  before  me,  a  Notary  Public,  this  twenty-third  day  of  Sep- 
tember, A.  D.  1875. 

G.  E.  WEISS, 
Not.  Pub.,  Milwaukee  Co.,  Wui. 
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List  of  stockholders  of  the  Chicago,  Milwaukee  &  St,  Paul  Railway 

Company, 


Name. 


John  Abbot 

Vim.  H.  Abbot 

S.  P.  Acker 

Mrs.  £in]a  A .  Adams 

Adams,  McHarg  &  Co 

G«o.  B.   Adriance 

John  P.  Adriance 

Wm .  A^ews  &  Son 

Leop.  Ahrweiler 

A.  J.  Akm 

A.  S.  Albro 

Wm.  D.  Alexander 

Julia  S.Allen 

Wm.  F.  Allen 

Alfred   Allendorf 

Edward  H.  Ammdown 

II.  Amy  &  Co 

J.  J .  Anderson 

Sam'l  Andrews 

Arents  &  Young 

Armour,  Plankinton  &  Co 

Chas.  Arms 

Dan.  H.  Arnold 

Wm .  H.  Amoux 

J.  Hubley  Ashton 

Wm.  Astor 

Mm.  Kltzabetb  C.  Altee 

John  H.  Atwater 

Cornelia  A.  Atwill 

Annie  O.  Aadubon 

Mary  Austin  Averill 

Alfred  Avery 

Latham  Avery 

Mrs.  R.  K.  Avery 

J.  C.  Ayer  &  Co 

Edwin  J.  Adams 

Mrs.  Melanie  Adams 

N.  Addison 

Chas.  Victor  Antoine 

Francesco  Angero 

Marin  Bachman 

F.  Bacon  &  H.  Jassett,  trustees. 

Bacon  Bros 

Inaac  H.  Baile>' 

P.  Blair 

Bain  &  Son 

Cvrus  O .  Baker 

Eidward  Baker 

Frank  Baker 

Howes  Baker 

C.  C.  Baldwin,  guardian 

Sally  R.  Baldwin 

Baldwin  &  Kimball 

Baldwin  &  Weeks 

Jas.  M.  Ballard,  executor 


Residence. 


Philadelphia,  Pa 

....do 

New  York 

Terry  vilte,  Conn 

New  York 

Poug'k'psie,  NY 

....do 

New  York 

Germany 

Pawling,  N.  Y. . 

New  York 

Griflin,  Ga 

New  York 

....do 

Redhook,N.Y.. 

New  York 

....do 

....do 

Salem,   Mass. . . 

New  York 

....do 

....do 

...-.do 

....do 

Washington^DC. 

New  York 

Lancaster,  Pa . . 
Brooklyn,  N.Y. 
Poug'lc'psie,  NY 

New  York 

Danbury,  Conn. 
WHlimantic,  Ct. 

New  York 

...do 

Lowell,  Mass. . . 


Pittsbui^,  Pa, 
New  York.... 


Boston,  Mass, 
New  York.... 
...do 


New  York 

Millstoue,  N.  J. 


New  York, 
...do 


New  Y'^ork.... 

...do 

Boston,  Mass. 


Scrip 
prefer  M. 


Shares. 
30 
10 


70 

10 

100 

10 


40 


10 
60 
10 
20 
30 


60 
30 
10 


10 

10 

100 


40 
30 


10 

40 


10 

10 

140 

10 


20 


Preferred. 


Shares. 


10 


200 

200 

9 


115 


300 
100 


200 
700 


100 


1,200 


3 

2 

15 

200 


500 


28 


200 
100 
200 


100 

15 

10 

1,100 


10 


Common. 


Shares. 


300 
1.47 


10 


100 
16 


16.05 
100 


.2«62 
32 


2 
1,266 


16 


200 


400 

600 

1.07 
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List  of  Stockholders^  dtc. — Continued. 


Name. 


Baltzer  &  Taaks 

B .  F.  Bancroft,  trustee 

Geo.  Bancroft 

Gotleib  B:intley 

JvLB.  L.  Barclay 

Robt.  S.  Barclay 

Sackett  M.  Barclay 

David  P.  Barhydt .^. . 

John  Barker .*. . 

Adelaide  S.  Barnes 

A .  S  Barnes 

David  H .  Barnes 

James  Barnes 

Mrs.  Mary  L.  Barnes,  adm'r. . . 

Walter  Barnes 

Geo.  Barney 

Barney,  Raymond  &  Co 

Daniel  11 .  'Barstow 

John  S.  Barstow 

W.H.C.  Bartlett 

T|io8.  B.  Bartram 

John  Bates 

Robert  Bayard 

Elijah  Bayley 

A .  B.  Baylis 

A.  B.  Baylis  &  Co 

H.  C.  Beach 

Joe.  C  Beach 

Mrs.  Mary  C.  Beach 

Moses  Y.  Beach 

J.  A.  Beardsley,  cashier 

Abram  Bedell 

ElUen  Bedell 

Jas.  W.  Beebe 

N.  B.  Beebe 

Coleman  Benedict 

E.  C.  Benedict 

Benedict,  Flower  &  Co 

Jas.  Benhard 

Mrs.  Mary  Bennet 

Mrs.  Harriet  Bennett 

Mai7  C .  Bennett 

L.  D.  Bentley 

D.  W.  Berdah  

Teunis  G .  Bei>(er,  trustee 

E.  Bemheimer 

Isaac  Bemheimer 

Geo.  W.  Berrian 

Matthew  Bird 

Lewis  Birdsall 

D.  W.  Bishop 

D.  W.  Bishop,  in  trust 

John  M .  Bixby 

Giles  Blague 

John  P .  Blairs 

Rufus  Blakeman 


Residence. 


Scrip 
preferM. 


New  York 

Salem,  JN .  Y 

New  York 

Johnstown,  Pa. . 
Astoria,  L.  I. . . 

New  York 

Astoria,  L.  I. . . 

New  Ybrk 

....do 

....do 

....de 

Poug'k'psicNY 

New  York 

Brooklyn,  N.  Y. 

New  York 

Sandusky,  O. . . . 

New  York 

Boston,  Mass. . . . 

....do 

New  York 

Black  Bock«  Con. 
Red  Hook,  N.  Y. 

New  York 

Platteville,  Wis. 

New  York 

....do 

....do. 

Cheshire,  «.?onn . . 
New  York. .,,.. 

....do 

....do 

Athens,  N.  Y... 

....do 

New  York 

Newburgh,  N.  Y. 

New  York 

....do 

....do 

....do 

. . .  .do ■ 

Newburgh,  N.  Y. 
Danville,  Va. . . . 
Norwich,  Conn. . 

New  York 

Bay  Ridge,  L.  I.. 

New  York 

....do 

Jersey  City,  N.  Y. 
New  York 


Shares. 


10 
50 


160 


20 

50 

365 


30 

300 

30 

30 


40 


New  York, 

....do 

....do 


Indiana,  Pa 

Greenfield,  Conn 


20 

3,660 

500 

100 

40 

10 

20 

100 

40 

80 


Preferred. 


20 


130 
80 
40 
10 


20 


70 

30 

100 

50 


10 


Shares. 


Common. 


Shares. 


100 


60 


20 


20 
236 


50 
200 

50 
100 


700 


100 


3,200 


1,177.54 


900 


25 
15 


25 


75 


200 


100 


1,700 


20 

200.21 

100 

100 

7 


100 

11 

100 

1,000 


200 
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List  of  Stockholder's^  &€. — Continued. 


Residence. 

Scrip 
preferd. 

Preferred. 

• 

Common. 

S.  A.  Blatchford 

New  York 

....  do • 

Sheres. 
120 
310 

Shares. 

Shares. 

John  Bloodsood  &  Co 

1.800 

Hamilton  Hlydenburgh 

Landsale  Boardmdn 

no                • 

25 

90 

300 

Norman  Boardman 

•  •  •  •do ••••• 

107 

O.  M.  BogHit&Co 

Cornelias  Boeert 

•  •  •  •  U^  ••••«•'••■• 

. . .  .do 

40 

100 

500 
3 

E.  T.  ho^Tt 

. • .do. 

5 

James  L .  Boirert 

10 
10 
10 

100 

J.  M.  Bokee 

E.  L.  Bolles 

500 

R.  V.  Bonnell 

.... do .......••. 

20 

G.  T.  Bonner  &  Co 

.... do 

100 

Samuel  W.  Boocock  &  Co 

, , . . do 

100 

Bond  &  Co 

Ha               .  •  •  • 

200 

Johnathan  M.  Bowman 

Kilb^n  Citv,  Wis. 
Westchesi'r,  N  Y 
New  York 

100 

Nathanial  G.  Bradford,  Jr... 

10 

3 

Mrs.  Come]i:i  Bradv 

100 

7 

Julia  S .  Brandairee 

,  ,  .  ,  QO 

Nancv  C .  Brancaeee 

New  London,  Ct. 

New  Y'ork 

Wilmington,  Del. 

100 
10 
20 

100 

Edward  Brandon 

Bey .  Charles  Breck 

4 

9 

C.  H.  Breneman 

100 

H.  O.  BrisKH 

Boston.  Mass  . , , 

100 

Abm .  I).  jBrinckherhoff 

New  York 

CniwrdL'ff.NY 
Lancaster,  Pa. . . 

New  York 

St.  Aueistine,  Fa. 
New  York 

60 
10 
40 
30 
80 
10 
180 
80 
40 
10 

K.  H.  Brinckherhoff. 

William  P.  Brintont  trustee. . . . 

JI .  H .  Bockwav 

Oliver  Bronson 

100 

H .  D .  Brookman 

Frite  Brufl 

James  Clifton  Brown 

England 

Jersey  City,  N.J. 

New  York 

Madison.  Wis. . . 

Joseph  M.  Brown 

Mrs.  Marv  H .  Brown 

10 

Tinioth V  Brown 

100 

Edward  J.  Brown  A  Co 

New  Y(trk 

100 

Georro  <&  Samuel  Brown  &  Co. 
Charles  Brush 

....  do 

10 
20 

100 

Stanwich,  Conn  . 

Harriet  Bruiih 

1 

William  Brush 

20 
50 
20 
800 
30 

Mrs.  Marv  li*.  Brvan 

Troy,  N.  Y 

....  do 

James  Brvce.  sruardia  n 

Willian  firvce 

....  do 

William  Brvce  <&  Co 

.... do .......... 

500 

20 

6 

Rtv.  Edwara  Y.  Buchanan. . . . 

Philadelohia. . . . 

JS^Htionaliath  Bucher 

Germany 

New  York 

2.96 

G.  Buckiturham,  Jr 

100 

8.  M.  Buckingham 

Poug'k'lJ8ie,N.  Y 

40 
20 
3,180 
10 
90 

50 

5 

Samuel  Bnel 

James  Buell 

New  York 

1,000 

2.50 

Charles  Bulkiev 

Edwin  Bulkier    

Southport,  Conn . 
Albion.  N.  Y. . . . 

E.  H.  Bulkier 

100 

Oliver  Bnlklev 

N.  Bright'n,  N.Y 
New  York 

10 

Freeman  C  Bullock 

10 

10 

Catharine  C.  Bonner 

. . .  .do 

10 
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List  of  Stockholder's,  &c, — Continued. 


Name. 


Julius  Bunzl 

Bunzl  i&  Dorraitzer 

Lawrence  Burke 

Arthur  Burtis 

R.  J.   Burton 

Dorothea  Burti«ell 

Eichard  L.  Burtnell 

Maria  C.  BuKhnoll 

M .  L.  BuRhnell 

Wm.  Butler 

J.  W.  Butterfield 

SirJ.B.  Byles 

Peter  Byrnes 

Ashbel  C.  Barney 

John  M .  Burke 

Edward  Cachard 

Rev.  Philander  K.  Cady. 

John  R.  Callaghan 

Mrs.  Jane  Cameron 

Anna  M .  Cameron 

Kate  L.  Cameron 

Cameron  &  Co 

T.  H.  Camp 

Samuel  Campbell 

Campbell  &  Richmond. . . 

Capron  &  Strong 

Geo.  W .  Carleton 

David  Carlisle 

B.  Piatt  Carpenter 

Isaac  S.  Carpenter 

Jacob  B.  Carpenter* 

Morgan  Carpenter 

Sarah  M.  Carpenter 

Carpenter  &  Richards. . . 

H.  D.Carroll 

J.  F.  Carroll 

Watson  E.  Case 

Wm .  Case 

N.B.Caswell 

P.  Oiswell 

Clarissa  J.  Catlin,  Admx, 

John  Qitlin 

L.  A.  Catlin 

Ebenzer  Cauldwoll 

Mrs.  A.  B.  Cavalry 

Cecil,  Stout  &  Thayer. . . . 

Selah  Chamberlain 

Jas.  Champ 

Anna  Champneys 

Benjamin  Champneys. . . . 

Do Executor  . . 

Christian  Champneys  .... 

Jas.  P.  Champneys 

F.  Chandler 

Edw.  Chappell 

Chase  &  Higginson 


Residence . 


New  York 

...do 

...do 

Buffafo,  N.Y... 
Albany,  N.  Y. . 


New  York. .. . . 
Monlicello,  N.Y 

do 

Boston,  Mass 

Washincton^D  C 
England 


New  Xork 

...do 

...do 

Poug'k'psiCjN  ^ 


New  York 

...do 

...do 

....do 

Watertown,N.Y 

New  York 

....do 

....do 

...do 

...do 

Poug'k'nsie,  NY 
AmeniaCitv,  NY 
Poui'k^ljsie,  NY 

New  York 

Springfield,  Mass 

New  York 

...do 

...do 

Milwaukee,  Wis 

New  York 

Elizabeth,  N  J. 


New  Y'ork, 
..  do 


New  Y'ork 

Cleveland,   O... 

New  York 

Liancaster,  Pa. . 

....do 

...do 

...do 

...do 

New  Y'ork 

Norwich,  Conn. 
New  York 


Scrip 
prefer'd . 


Preferred . 


Shares. 


10 
10 
70 
20 
80 


30 


10 
60 


10 
20 
20 
50 
100 
10 


100 


120 
100 
80 
10 
90 
40 


30 
60 


50 
50 
60 
10 
10 


36 
9,480 


20 
40 
30 
10 
10 
10 
20 


Shares. 
400 
100 
100 


Common . 


Shares. 


200 
2^ 


40 


3 


10 


800 


25 


100 
50 


200 

5 

50 


100 

6 

700 

2,518 

200 


60 


4,500 


100 


1,650 


1,305 
14 


100 


73 


3,270 

2,800 


300 
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List  of  Stockholders,  Cc. — Continued. 


Xame. 


Tho8.  Chatterton 

Wm.  Chaiiiicey 

T.  Mattack  Cheefieman 

Mrs.  Mary  A.  Chiaolm,  Trustee 

Geo.  8.  Christy 

A.  E.  Church 

H.  A.  Church 

F.H.Churchill 

A.  Mead  Clark 

Edmund  F.  Clark 

Feitlinand  W.  Clark 

La  Favette  Clark 

Newell  CUrk 

Clark,  Dodge  &  Co 

Oiroline  S.  Clarke 

EdwaidS.  Clarke 

Elizabeth  Clarke 

F.  DeWitt  Clarke 

Freeman  Clarke,  Jr 

Geo.  H.Clarke 

laaac  S.  Clarke ^ 

L.  W.  aarke   

MaiyH.  Clarke 

Roewelt  S.  Clarke 

Albert  W.  Close 

Maiy  Clofiney 

Cloffion  &  Hays 

F.  D.Cobb  &  Co 

T.  F.  Cock&L.  G.  CuUen,  Ex'r 

Osbom  Coe 

Caleb  Coffin 

T.  Coffin 

J.  H.  Coghill,  Trustee 

U.Cole 

Elisha  Cole  &  Co 

Cornelius  C.  Colgate 

Do Executor 

Edward  Colgate, 

Do Trustee, 

Wm.  Colgate 

Jas.  fi.  Colgate  <&  Co 

Mrs.  Anna  M.  Collins 

Caroline  Collinfl 

Harriet  £.  Collins 

C.  L.  Colton 

R.  B.  Conant,  Cashier , 

Helen  R.  Cone 

Wm.  Constable,  Trustee. ...... 

Mrs.  Charlotte  Constantine 

Geo.  E.Cook  &  Co 

Hubbard  Cooke 

Francis  B.  Cooler 

Maii^ret  Coolidge 

Chas.  Cooper 

Philena  Cooper 

Corlies,  Macy  &Co 


Residence. 


Ntw  York 

....do 

...  do 

College  Point  NY 

Indiana,  Pa 

WestPoint,N.Y. 
Boston,  Mass  . . . . 

New  Y  ork 

Bedford,  N.  Y  . . . 
Rochester,  N.  Y . 

New  York 

W.  BrHboro,  Vt. 
S.Fa'ingt'UjMass. 

....do 

Rochester,  N.  Y. 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do. 

Stanwich,  Conn. . 

New  Y'ork 

....do 

....do 

. . . . do 

Middletown,  Con 
Athens,  N.  Y  . . . 

New  York 

....do 

Poughk'p8ie,N.Y 

New  York 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

Saginaw,  Mich . . 
Cleveland,  O. . . . 
Canastota,  N.  Y. 
Boston,  Mass. . . . 

New  York 

....do 

W'8tFarm8,N.Y. 

New  York 

Cleveland,  O. . . . 
Hartford.  Conn. . 

New  York 

FishkiU,  N.  Y. . . 
Owosso,  Mich . . . 
New  York 


Scrio 
prefer'd. 


Shares . 
SO 
30 


100 
30 


40 
10 
40 
80 


20 
10 
60 
10 
50 
10 
60 
60 
40 
10 
10 


100 


60 


10 
20 


70 


86 
60 
10 


10 
10 
50 
70 
10 
60 
50 
10 


10 
180 
10 
20 
10 


Preferred 


Shares. 

Shares. 

100 

18 

22.90 

17 

24 

3 

6 

2*666 


50 
26 


10 
100 
700 
100 
400 
200 
200 
1,600 


17 


200 


100 


Coiumon 


3 

114.49 

2,500 


100 
100 


200 


200 
366 


2,000 


6.42 
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List  of  Stockholders^  dkc, — Continued. 


Name. 


S.  B.  M.  Cornell 

Israel  Corse 

Do. . . .  Guardian 

A.  V.  Courtelyon 

T.  B.  Coster 

Chas.  Courter 

N.  A.  Cowdrey 

Do Guardian 

Do Trustee 

D.  Cowee 

Jas.  R.  Cowing 

W.S.Cox 

Kenyon,  Cox  &  Co 

Kobt.  Craig 

B.F.Crane 

Thos.  Crane 

R.  Crangle 

Wm.  A.  Oreosy 

Lucy  C.  Crehore 

F.  A.  Crocker 

Hans  Crocker 

Richd.  L.  Crook 

D.  P.  Crosby 

Mrs.  Elizabeth  M.  Crosby 

John  Cronse 

John  S.  Crouse 

Jane  C.  X'ullen 

Lucretia  C.  Cnllen » 

Mariame  G.  Culleno 

John  Cullyer 

Wm.  Culyer 

Revd.  Edwd.  K.  Ciimpeton. . . . 

J.  W.  Cunningham  &  Bro 

Geo.  K.  Curry 

S.  J.  Ccirtis 

Cushman  <&  Hurlbut 

Laura  £.  Cutter 

R.  L.  Cutting 

R  L.  Cutting,  Jr.,  «&  Co 

W.T.Dayton 

C.  F.  Dambman  &  Co. ....    . . . 

CbaA.  Dana 

Sarah  F.  Daniell 

A .  E    Darling i 

Henry  W.   Darling 

Henrv   Data 

Ira   f)avenport 

John  Davenport 

Davidson  <fe  Jones 

Alice  A.  Davies 

Henry  E.  Djivies 

John  G.  Davios 

Mary  H.  Davies 

Wm.  D.  Davies 

Davies  &  Freeman 

Alfred  W.   Davisson 


Residence. 


New   York 

....do  

....do 

Brooklyn,  N.  Y. 

New  lork 

(k)bbleskill,N.Y. 

New  York 

....do 

....do 

Troy,  N.  Y 

New  York 

St.  Paul,  Minn. . 

New  York 

N.  Germ'nt^nNJ 

New  York 

....do 

Wheeling,  W.  Va 
Salem,  Mass. .'  . 
Boston,  Mass. . . . 

New  York 

Milwaukee,  Wis. 
New  York 


Scrip 
prefer'd 


Shares . 
70 
750 
90 


30 

5,810 

100 

10 


New  York 

Svracuse^N.  Y. . 
Ued  Hook,  N.  J. 

New  York 

....do 

....do 

....do 

....do 

Rockville,  Md . . 
New  York 


New  ^ork 

...  do 

Brooklyn  N.  Y . . 

New  York 

....do 

....do 

....do 

....do 

Boston,  Mass. . . . 

New  York 

Potsdam,  N.  Y. 
Hvde  Park,  N.Y 
Bith,  N.    Y.... 

do 

New  York 

Poughk'sie,  N.  Y 

New  York 

....do 


Providence,  R.  I. 

New  York 

Brooklyn,  N.  Y. 


100 
10 


Preferred. 


10 
10 
60 


10 
10 
10 
50 

100 
50 
20 
30 
30 
30 

120 
10 
10 

120 


110 


20 

100 

100 

30 

20 


50 


20 


50 
10 
10 
50 
20 
20 


30 


Shares . 


15 
15 


100.30 


Common. 


Shares. 


26 


120 


50 
100 
200 
100 


600 


8 
300 
100 


17.59 
29 
25 


135 


100 


5 
100 


200 


50 


300 


3.21 


11 


800 
700 


17 

100 
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List  of  Stockholders,  dtc, — Continued. 


Name. 


Nathan  Day  &  Co 

Day  &  Heaton , 

F.DeBiller 

Henry  DeCoppet 

Alfrecl  DeGraff 

Mary  DePeyater 

DeHahm&'Co 

DeRonga  &  Dyett 

Alexr.  DeWitt 

L.  P.  Dean 

Geo.  W.  Debeyobe. . . . . 

Z.  Dederick , 

£dwd  Delano 

S.  J,  Dennis , 

Wm.  DennLstown , 

Thos.  Denny 

Thos.  Denny  &  Co , 

Sara'l  Derickson , 

Hennan  F.  Demell . . . . , 

ThoB.  Devine , 

Mre.  Mary  E.  Dewey  . . 

Nelson  Dewey 

Orville  Dewey , 

Hiram  Dewing 

Lncas  A.  Diaz 

John  A.  Dibble 

A.  Dickerpon , 

Hugh  T.  Dickey 

Edward  P.  Dickie 

Horace  P.  Dickie , 

Mre.  Mary  E.  Dickie  . . 

Perry  Dickie 

Kobert  Dinwiddie  . .    . . 

Thos.  E.  Disbrow  : 

Alfred  P.  Dix 

Harry  E.  Dodge 

J.  T.  Dodge 

Ij.  G.  Doage , 

Dominick  &  Dickerman 

H.T.  Dortic 

Geo.  Dow 

Jason  Downer , 

David  D0W8 , 

Simeon  J.  Drake 

C.  C.Drew 

Drexel&Co 

Drexel,  Morgan  &  Co. . , 

Arthur  Drvsdale 

Matthew  W.  Dubois. . . , 

Geo.  C.  Dunbhr , 

Kenneth  J.  Duncan  . . . . 
Duncan,  Sherman  <Sc  Co  , 

Theo.  W.  Dunning 

Wm.  H.  Dunning , 

A.  DuPaaquier 

John  M.  Durand 


Residence. 


New  York 

....do 

....do 

....do 

Fonda,  NY.... 

NwwYork 

....do 

....do 

Poughk'sie,  N.  Y 

Flens  Falls 

New  York 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

Athens,  N.  Y... 

New  York 

Boston,  Mass. . . . 
(^^asBville,  Wis. . . 
Sheffield,  Mass.. 
Stamford,  Conn.. 
Matanzas,  Cuba . 
Fair  Haven,  Con 

New  York 

Chicago,  III 

New  York 

....do 

....do 

. .   .do 

...  do 

N.  Kochelle,N.Y 

New  York 

Brooklyn,  N.  Y. 
Madison,  Wis. . . 
Poughk*p8ie,N  Y 

New  York 

....do 

....do 

Milwaukee,  Wis. 

New  York 

....do  

Worce«tA*  Mass. 
Philadelphia,  Pa 

New  York 

Scotland 

Middlehope,  N  Y 

New  York  

N.  BrunswickjNJ 

New  York 

....do 

....do 

....do 

Milwaukee,  Wis. 


Scrip 
prefer  d . 


Skaret. 


30 
220 


200 
10 


350 

to 


20 
10 
50 
500 
10 
80 


20 
10 


30 
20 
20 
30 
10 
200 
50 
50 
20 


10 
10 
26 


40 


100 
680 


30 
10 
10 


70 
100 
120 


540 


Preferred. 


Shares. 
200 
100 


Common. 

Sharet. 
100 
175 


75 


100 
200 


14 


159 


36 


10 


1 

40 


8 


33 

50 


10 

ioo 

6 


20 


20 
400 


21 

ioo 


1.18 


14.66 


100 

266 
450 
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List  of  Stocklwlders — Continued. 


Name. 


Harrison  Durkcc 

Durbach  &  Octtin^r 

Dutch  AdminiHtnitioD 

AmoB  T.  Dwight 

Theo.  W.  Dwight 

Tho8.  Eakins  &  Co 

M.  H.  Kames 

EameR  &  Moore 

Wm.H.Earle 

Mary  A.  Easton 

Geo.  W.Elder 

Chas.  H.  Eldredge 

Mrs.  E.  F.  Ellet 

C.  W.  Elliot 

C.  W.  Ellifi 

Moses  Ellis 

C.  W.  ElliB&  Co 

Sarah  B.  Eimendorf 

Thos.  KImendoif 

David  ElKton 

Win .  A .  Elston 

Luther  Eltinp 

Mary  E.  Eliing 

Koehf  Elting 

Sarah  E.  W.  Elting 

N.  H.  8.  ElUng 

C.  F.  Elwert 

N.  N.  Elv.#| 

Peter E.  Emery 

Thos.  Emery  &  Sons 

Wm .  Englenardt 

Henrietta  J.  Erdman 

John  J .  Evely 

Chas.  J.  Everett 

Ewell,  Stout  «&  Co 

Danl.  Fairchild 

Jas.  B.  Fairman 

Zerah  Fairman 

Fanshawe  <&  Milliken 

Isaac  D.  Famsworth 

Wm.  Fehr 

John  S .  Felton 

Luis  A .  Fernandez 

Mrs.  Julia  E.  Terr\' 

T.  S.  Terry,  in  trust 

E.  a.  Field 

Thomas  F.  Field,  Jr 

Emeline  li.  Filor 

Jane  E .  Fisher 

Susan  S.  Fi^iier 

MaryG.  Fisk 

Jas.  C.  Fisk  and  others,  trustees 

Fisk&Hatch 

Helen  M .  Fiske 

Fitzgerald  &  Moule 

Wm .  A .  Fuzhugh 


Bcsidence. 


New  York 
...do 


New  York 

....do 

....do 

Buffalo.  N.Y... 

New  York 

....do 

...do 

t  ■  •  •  UvJ  •••••••••• 

PortsmouthfN.H 

New  York 

...do 

...do 

Farm  ingh'  m  Mas 

New  York 

Poughk'pBie,NY 
Ked  Hook,  N.Y 

New  Y'ork 

New  York 

Poughk'psie.N  Y 
NewPaliz,N.  Y 
Poughk'psie,NY 

.   .do 

New  Y'ork 

Philadelphia,  Pa 
Stratford,  Conn. 

New  York 

Cmcinnati,  O. .. 
New  York 


Scrip 
prefer  d. 


Sharet. 


New  York 

Goshen,  N .  \' . . 

New  Y'ork 

Trumbull,  Conn. 

New  York 

Newton,  Conn  . . 

New  York 

Boston,  Mass. . . 

New  York 

Salem,  Mass 

New  York 

...do 


do. 
do, 
do. 


Brooklyn,  N.  Y* 
Boston,  Mass. . . 


New  York . . . . , 
Boston,  Mass. . 
I^ltimore,  Md 
New  York . . . . . 


60 


40 
60 


30 
10 


100 
30 
20 

140 


60 
10 
20 


10 

300 

10 

10 

120 


20 
10 


Preferred. 


20 
70 
30 
20 
10 


10 


10 

10 

20 

200 


50 
50 
60 


20 
30 


100 


Sharet. 


100 

14,695 

200 


Common. 

Shares. 
1,200 


600 


100 


700 

1^ 

600 


700 

100 

26 


100 


60 
7 


3.64 


300 


10 


8 


20 


600 


92 

390 

43 


100 


50 


60 


100 
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List  of  Stockholders^  dt. — Continued. 


Xame. 


Fitzhiigh  &  Jenkins , 

W  ni.  Flanders 

C.  L.  Flemming 

Autnin  Flint,  Senr , 

Martha  Forbes 

Geo.  Ford 

N.  E.  Ford 

Oncar  II .  Fordham 

Geo.  J.  Forrest 

Anna  V .  Forrester 

Josie  Forrester 

Margaret  A .  Forrester 

Peter  Forrester 

Mrs.  R.  E.  Foster 

Sobt.  Foulis 

Elizabeth  S.  Fowler 

H.  H.  Fowler 

Isaac  C.  Fowler 

Fowler  Brothers 

E.  L.  Frank 

Frank  &  Ganes 

C.  8.  Franklyn 

Walter  Freem'an 

Franklvn  Frisbee 

P.  H. 'Frost 

Wm.  H.  Fry 

Jas.  S.  Fulton 

F.  P.  Fumald 

fyshe  &  Conings 

Victor  Fanche 

Ernst  Galber 

Horace  Gralpen 

Ganes  Bros 

John  U .  Gardner 

Jas.  G .  Gamer 

Henry  Gassett 

Henry  Gamett,  tnistee 

Jos.  Grautier 

Sereno  Gaylard 

Peter  Geddes 

Gelston  &  Bossing 

Isaac S.  George 

A.  S.  Gibbs 

A .  Giddings 

Chas.  Gignoux 

Gillev  &  Grermond 

F.  W.  Gillev,  Jr.,  &  Co  .. . 

John  C.  Gilligan 

Chas.  A .  Girran 

Rev.  ThoR.  Gleason 

Glending.  Davis  &  Amorey 

Henry  B.  Glover 

T.  James  Glover 

Chas.  W.Goddard 

Miss  Eunice  C.  Goddard . . . 
Geo.  W.  Goddard 


Residence . 


New  York 

Brooklyn,  N.Y. 
New  Y  ork ...... 

....do 

Poug'k'nsieN.Y. 
Ward's  IsPd, NY 
Morrist'wn,  N.  J. 
Sag  Harbor  N.Y. 

New  York 

....do 

....do 

....do 

...do 


Scrip 
prcfcr'd. 


Shares . 
10 


10 
10 
30 
90 
10 
20 


Poug'k'pieN.Y 
Scotland 


New  York 

Bedford,  N.  Y.. 
Newburgh,  N.  Y. 

New  York 

....do 

....do 

Brooklyn,  N.  Y. 
Philadelphia,  Pa. 
Rensalaerv'l,N  Y 

New  York 

.   ..do 

Stanley-  Cr's,  N  Y 

New  \ork 

....do 

France  

New  York 

....do 

....do 

Saratoga  S.,  N  Y 

New  York 

Dorchester,  Mass 

do 

France 

Chickopee,  Mass 

Chicago,  111 

New  York 

Baltimore,  Md.<. 


France  

New  York 

....do 

Lock  Haven,  Pa . 
Lhtle  Falls,  N.Y. 
Maiden,  Mass. . . 
New  York 


New  York 

NewburypH,Ma6F 
New  London,  Ct 
....do 


150 
10 
80 
10 
20 


10 


10 


1,650 
20 


50 


100 

20 

100 


60 


140 

2,140 

10 


60 
20 
10 
40 


60 

50 

lUO 


20 


10 


20 
60 


Preferred . 


Shares . 


100 


900 


20 
10 


8 

ioo 


13 
400 


100 

ioo 


14 

27 


20 


200 
6 


10 
10 
20 


Common . 


Shares. 


16 


100 
130 


2«».67 

'ioo 


125 

•   •  • 

100 

15 

4 


200 
150 
100 


600 
700 


293 


6 


J.I 
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List  of  Stockholders,  dtc, — Continued. 


Name. 


Peter  Goelet 

Robt.  Golett 

Mrs.  Francifi  Goldftmith  . . . . 

Mra.  C.  V.  D.  Gott 

John  Gould 

Wm.  Gould 

Wm.  Gould,  executor 

Bafeal  Govin 

W.  H.  Gambery  A  Co 

B.  S.  Grant 

Grant  &  Co 

Rufua  K.  Graves 

Dr.  John  F.  Gray 

Jacob  Green 

Mrs.  Mary  A.  Green 

Mary  II.  Green 

Samuel  Green 

Green  «&  Cranston 

Greenleaf,  Norris  &  Co 

Ellen  A  Greenman 

George  B.  Gree 

Israel  Griffith 

B.  W.Griswold 

Samuel  L.  Griswold 

George  F.  Grout , 

Mary  E.  Grout    .* 

James  P.  Groves 

W.  S.  Gumee 

Henry  Hadden 

Henry  Hadden  &  Co 

B.  Hagaman 

Ha^n  &  Billings 

Louis  Haight 

G.  L.&  L.  Haight 

E.  B.  Hale  &  Co 

Catharine  Hall 

C.  B.  Hall 

Irene  E.Hall 

Hallgarton  &  Co 

N.  S.  Hamilton 

N.  K.  Harbach 

George  Harden,  estate  of 

"Wainwright  Hardy 

John  Hardy 

Thomas  Hargreaves 

W.  D.  Harris 

Col.  W.H.  Harris 

Marcellus  Hartley 

Reuben  M.  Hartley 

John  Hartness 

Ii$aac  Hartshorn 

J.  M.  Hartshorn  «&  Bro 

Sherman  Ilartwell 

C.  Harvier 

Mrs.  Adeline  W.  Hasbro\ick 
Phebe  A.  Hasbrouck 


Residence. 


New  York 

....do 

Rutland,  Vt. . . . 
Groshen,  N.  Y. . . 
Albany,  N.  Y. . . 

....do 

....do 

New  York 

....do 

Boston,  Mass.    . . 

New  York 

....do 

....do 


Scrip 
prefer  d , 


Shares. 

150 

150 
30 
30 
20 

220 
20 

110 


N.Rochelle,N.Y. 
Ro'r'ngBro'k,Pa 
Athens,  N.  Y... 
Providence,  R.  I. 

New  York 

Brooklyn,  N.  Y. 

New  York 

Baltimore,  Md . . 

New  York 

....do 

Spencer,   Mass. . 

New  York 

....do 

....do 

Nottingham, Eng. 

New  York 

Osweeo,  N.  Y . . . 

New  York 

....do.. 

....do 

Cleveland,  O 

Boston,  Mass. . . . 

New  York 

Minneapolis  Minn 
New  York. ..... 

Monticello.  N.  J . 

New  York 

....do 

....do 

...do  

England 

New  York 

Indianapolis,  Ind . 

New  York 

Pt.  Jackson, N.Y. 

Cleveland,  O 

Providence,  R.I. 

New  York 

Bridgei)ort,   Ct . . 

New  York 

Syracuse,  N.  Y. . 
New  Platz,  N.  Y. 


250 
30 
30 
10 


380 


250 
10 
30 
90 
30 


7,310 


20 


20 


20 


40 
80 
10 
30 
60 
30 
100 


Preferred. 


30 

250 

10 


340 
450 
10 
10 
10 
10 


Sharee. 
100 


6 


100 


60 


4,800 
10 


200 


Common. 


Shares. 


12 
6 


1,700 
200 
100 


10 
700 


50u 


100 


1,600 

3 

100 


100 
10 
100 
100 
100 


300 
600 


3 


1.25 


200 
6,155 

'  ioo 


15 
100 


16 


1,235 
"535 


300 


13.04 
200 

106 
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Eist  #/*  Stockholders  dtc, — Continued. 


Name. 


B.  W.  Hankiiw 

Mre.  Maiy  Hastings 

RufbsHatch 

Hatch  &  Foot 

W.T.  Hatch&Son 

J.  L.  Hathaway 

F.  B.  Hawes 

£.  Jodaon  Hawley 

£.  Judaon  Hawlej,  executor.. 

Leonard  Hay 

Peter  Harden 

ClarisBa  6.  Haydock 

Walter  W.  Haydock 

Heidellach,  Frank  &  Co 

£.  Heineken 

Otto  Heinze 

Heines,  Gofis  &  Co 

Adelaide  Haden 

Edward  Hen 

Jas.  Henderson 

Sophie  Henderson ^r*. . . 

Wm.  and  Jane  Henderson  .'. . 

J.  W.  Herbert 

(ireo.  h.  Heasen 

G.  Hewitt,  Jr 

Hewetl  &  Rverson 

Hewson,  Kilbreth  &  Co 

Dr.  J .  M .  Heister 

Ja8.K.  Hill 

Win.  H.  Hill 

Hill,  Head  &Co 

J.  Hills  <&  Sons 

A.  J.  Hine 

Mrs.  Erama  Hiscox 

John  Hitchins ! 

Caroline  B.  Hoague 

L.  D.  Ho«lgman 

John  T.  HoJTman 

Samuel  W.  Hoffman 

Levi  Holbrook 

A.  M.  Holley 

Mrs.  Francis V.  V.  Holmes. . 

8aml.  C.  Holmes 

Wm .  A.  Holmes 

Jane  Hope 

Thomas  Hope 

Henry  Hopkins 

J.  C.  Hopkins 

Jona .  H .  Hopper 

E.  Hombostel 

H.  L.  Horton  &  Co 

Chas.  C.  Hoskins 

Geo.  W .  Hosmer 

Chas.  B.  Hotchkiss 

Henry  Hotchkiss 

Henry  Howard 


Residence. 


Cleveland,  O. . . . 

New  York 

.  ...do 

....do 

....do 

New  York 

Marquette,  Wis. . 
New  York 

•  •  •  «  U  V  •••■  •••••• 

Warmw,  111  .... 

New  York 

Skeneatelas,  N.Y 

....do 

New  York 

....do 

....do 

....do 

Washington,  D.  C 

New  York 

....do 

Brooklyn,  N.Y. 

Scotland 

Marlbon,  N.  J. . 
New  York 


New  York 
....do.... 


Scrip 
prefer  ,d, 


Shares, 
10 
10 


30 


40 
70 
10 


210 

30 

8,540 

20 


New  York 

Boston,  Mass. . . . 

New  York 

Hartford,  Conn.. 
Arsonia  ........ 

Biwklvn.  N.  Y. 

Troy,K.  Y 

Boston,  Mass. . . . 

BathN.  Y 

New  York 

Elizabeth.  N.J. . 

New  YorK 

Lakesville,  Conn. 
Hudson,  N.  Y.. 

New  York 

Boston,  Mai» 

New  lork 

do 

Cat8kill,N  Y... 
Madison,  Wis.. . 
Peterson,  N.  J  . . 

New  York 

....do 


ProvidencCj  R.  I. 
Yellow  8prings,0 
Bridgport,  Conn . 


New  York, 


100 
20 


10 
10 
20 
270 
10 
30 
10 
20 
10 

•   • 

10 


50 
10 


10 
100 


330 
30 
30 


20 
20 
40 


10 

60 

160 

500 


Preferred. 


Share*. 


Common. 


Shares. 


86 
700 


100 


5,990 
300 
100 


100 
200 


100 


250 


100 
200 


3 

50 

5 


10 


50 

6 

80 


100 


10 


3,478 


75 
25 


100 


7 
3.21 
*  *3 
'966 


5.72 


100 
4 


100 
100 
200 
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List  of  Stockholders,  dr. — Continued. 


Nome. 


Martin  A .  Howell 

Mra.  Sanih  A.  Howell 

Jesse  Hovt 

L.  T.  Hoyt 

Samuel  N.  Hovt 

Wm.  Hubbard* 

D.  M .  Hughes 

Jasper  W.  Hughes 

Behnda  Hughson 

HoUis  Hiinncwell,  Trustee  . . 

H.  H.  Hunnewell 

H.  H.  Hunnewell  &  Sons.. 

Mrs.  Helen  M.  F.  Hunt 

John  H .  Hunt 

Mrs.  Mary  C.  Hunt 

Mrs.  Mary  H.  Hunt 

Peter  Hunt 

Washington  Hunt 

Chas.  Hunter 

Wm .  Hutchison 

Benj .  H .  Hutton 

Hutzelseider  &  Daumer 

Elizabeth  A  Hyde 

Wm .  Ingram 

Geo.  Innis 

Kichard  Irvin  &  Co 

A  Iselin  <&  Co 

F.  W.  Jackson 

Geo.  T.  Jackson 

Victor  Jaclard 

J.  H .  Jacquelin 

Jacquelin  &  De  Coppet 

Jacquelin,  De  Coppet  &  Bros. 

D.  J.  Jaffe 

Mrs.  Cassie  M.  James 

H.  R.  James 

F.  P.  James  &  Co 

Jameson,  Smith  &  Cotting. . . 

S.  B.  Janes 

H.  L.  Jacques 

JasN.  Jarve 

S.  P.  Jermain 

J.  B.  Jewett    

Jacob  B .  Jewett,  treasurer  . . 
Chas.  A .  Johnes 

E.  R.  Johnes 

Goldsmith  D.  Johnes 

J.  L.  Johnes 

Matilda  L.  Johnson 

Welcome  W.  Johnson 

John  Johnston 

John  Johnston,  guardian . . . . 

S.  P.  Johnston 

Annie  E.  Jones 

Chas.  E.  Jones 

David  Jones 


Residence. 


NewBnm'k,N.J. 

...do 

New  York..'.. . . 

....do 

Brooklyn,  N.Y. 

do 

New  York 


Pough^psie,  N.Y. 

Boston,  Mass 

do 

....do 

Newport,  R.  I. . 

New  York 

Hartford,  Conn . . 

New  York 

Stonington,  Conn. 


New  York 

....do 

Gennany  

New  Yori: 

Troy,  N.Y 

Pnugh'p»ie,N.Y 

New  York 

....do 


do. 
do. 
do. 
do. 
do. 
do. 
do. 


Scrip 
preferM. 


Shares . 

100 

10 


10 


50 
380 
20 
20 
50 


20 


20 

10 
100 

10 
140 

10 


.    10 
"56 


120 
20 


OgdeasburgN.Y. 
New  York  .... 

....do 

....'•o 

....do 

....do 

Albany,  N.  Y.. 
Po^keepsie,  N.Y. 

do 

New  York...  .^. 
Newburgh,  N.Y . 

do 

Morrist^vn  N.  J. 


Nnhant,  Mass. . . 
Milwaukee,  Wis. 

....do. 

New  York 

Sing  Sing,  N.  Y. 

New  York 

....do  


40 
30 


Preferred, 


Shares . 
397 


•••2V 

110 

4,480 

SO 

20 

250 


70 
70 
50 
20 
190 
50 
20 


10 
50 


70 
60 
60 


1,000 

"ioo 


100 

300 

3 


100 


200 

100 

500 

8 


100 
23 
18 

100 


10 


34 
20 


Common 


Shares. 
100 


1,200 
800 


50 
12 


1,000 
200 


43.98 

435.53 

1.03 


117.70 


1,000 
15 


25.95 
98 


107 


25 


479 
.64 


1,900 


10 


10 
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List  of  Stockholders,  &€. — Continued. 


Name. 


Martha  M.  Jones 

Lawrence  J'Kieph.i 

Caroline  I).  Kane,. 

Wm .  Keep 

Julia  T.  KeUum 

Chai*.  Kellogg 

S.  N.  Kellogg 

Henry  Kenev 

H .  and  W .  Kennev 

KenevB  a  Roberts 

Harvey  Kennedy 

H .  Kennedy  A  C\* 

Kennedy,  Ilutchineon  A  Ck>. . . 

A»  M.  kidder  a  Co 

Mrs.  D.  B.  Kiersted 

JohnW.Kilbreth 

C.  H.  Kimball  A  Co 

Kimball,  Howell  A  Co , 

Henry  L.  King 

J.  Howard  King , 

Joehua  J.  King 

Joshua  J.  King 

Rufus  H .  Kii|^ 

Wm .  Henrv  iGng 

W.  J.  King 

King  A  Bobb 

Oeo.  L.  Kingsland 

Catharine  A .  Kinzer 

Mrs.  Catharine  N.  Kinzer.., 

Wm.  W.Kip , 

R.  C.Kirk. 

Chaa.  A.  Kirtland,  Attorney. 

Kissam  A  Co 

H.  Knickerbocker  a  Co 

Edwin  Knickerbocker. !..... 

Emanuel  Knight 

Benjamin  Knower 

Geo.  Knower,  Attorney 

John  Knower 

Jas.  Knowlton 

J.  C.  Knot 

Caroline  8.  Kohly 

LouiMi  Kohly 

H.  Kom 

8uran  B .  Kowalski* 

Kuhn,  \joeh  A  Co 

Jas.   II .  Ladd 

Harriet  \. .  Lambert 

John  V .  Lamoree 

Adelaide  B.  Larapman 

Jacob  H .  Landis 

John  G.  lAne 

Cath.  M .  Lansing 

J.  Larabee 

John  T.  Lary 

Latham,  Alexader  a  Co 


Residence . 


N.  Brighton,NY 

New  York 

....do 


Poug^k'psie,  NY 


New  Haven,Con 
Hartford,  Conn . . 

....do 

....do 

New  Y'ork 

...do 

....do 

....do 

Cadoeia  V^y,N  Y 

New  Y'ork 

....do 

....do 

Albany,  N.  Y'.. 

....do:. 

Ridgeiield,  Conn 
Albany,  N.Y... 

....do.. •. 

New  York 

Providence,  R.I 

New  York 

....do 

Lancaster,  Pa . . . 

. . .do 

New  York 

Mount  Vernon,  O 


New  York 

....do 

Red  Hook,  N.Y 

New  York 

...do 

....do 

....do 

Y^onkers 

New  York 

....do 

....do 

Rahway,  N.  J. . 
Brooklyn,  N.Y. 

New  York 

....do ;.. 

Morristown,  N.J 
Salt  Point,  N.Y. 
Jamaica,  N.  Y. . 
Mauor,  Pa 


Scrip 
prtferd. 


Shares. 
60 
10 


New  York, 

....do 

. .   .do 


80 

10 

10 

100 


10 


20 


30 
60 
40 
40 
70 
160 
120 


10 
20 
10 
20 
40 


100 


870 
40 
40 
10 
20 
10 

150 


Preferred 


10 

100 

30 


30 
10 


60 


Share*. 


Common . 


Shares. 


15 


100 


100 


1,700 


60 


68 


100 


100 
100 


435 


28 


20 


100 

107 

107 

2,600 

2,800 


100 


10 


100 


91 

100 

1,000 


2,900 
200 


100 

i4!49 
3 


300 


2 
10 


40 
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List  of  stockholders,  dx. — Continued. 


Name. 


JaB.  Laurie 

Alex  IjAYf 

Francifl  C.  Lawrence 

Iwiewis  H.  Lawrence 

Tho8.  N.  Lawrence 

Lawrence  &  Co 

Jas.  LawHon 

Jacob  Lazarus 

Fredk.  Leake 

John  S.  Leake 

Jas.  M.  Leavitt 

N.  LeBrun  (Truatee) 

Geo.  C.  &ChaB.  J.  Lee;  (Trus) 

Geo.  K.Lee 

Lee,  HigginRon  &  Co 

Philip  A.  Lefever 

Leisler  &  Sommerholf, 

Leland  Bros.  &  Co 

Lenard  Shelden  &  Co 

Jas.  Leoni 

Leopold  Bros 

C.  S.  Lereflche 

Henry  M.  I^vingston 

Mrs.  Eslher  S.  l^verett 

John  Lewis 

Newton  Lihiner 

Aug.  Linibert  &  Co 

Chas.  F.  Liverraore 

Edwd.  Livermore 

Geo.  H.  Livermore 

8arah  A.  Livermore 

Clermont  Livingston,  In  trust. . . 

C.  B.  Lockwood 

G.  A.  Lockwood 

Mrs.  Georgiana  M.  Lockwood.. 

Mary  A.  Lockwood 

Lockwood  &  Co 

Chas.  £.  Low 

A.  Long 

Emily  Longfellow 

Louis  C.  Lord 

Helen  S.  Lossing 

Paul  E.  Lowe 

J.  A.  Lowery,  Executor 

Mrs.  Harriet  M.  Ludington. . . . 

David  Ludig,  Trustee 

Hanford  Lyon,  

B.  K.  McAlpine 

Jas.  B.  McCamant 

Hugh  McCollum 

John  D.  McCord 

N.  L.  McCready 

Jas.  McCreery 

Hugh  McCulloch 

McGinnis  Bros.,  &  Fearing. . . . 
McGregor  &  McKiver  Ky  Co  . . 


Residence. 


New  York 

New  Canaan,Con 

New  York 

Dtica.N.  Y 

New  York 

New  London,Con 

New  York 

...  do 

Williamst'n,  Map 


Brooklyn,  N.  Y. 

Ncw  York 

Boston,  Mass 

New  York 

....do 

I^yd.N.Y 

New  York 

....do 

....do 

....do 

Baltimore,  Md . . 
Glasgow.  Scot. . . 

New  York 

....do 

....do 

I^ncaster,  Pa. . . 

New  York 

....do 

....do 

....do 

....do 

....do 

....do 

Stanwich;  Conn. 
Brooklyn,  N.  Y. 
Stanwich,  Conn. . 

New  York 

....do 

Pittsburgh,  Pa  . . 

Boston,  Mass 

....do 

Pough'psieN.Y. 

New  York 

....do 

Skeneateles,  N.Y 

New  York 

Brid^port,  Ck)nn 

New  York 

....do 

Albany,  N.Y... 
Philadelphia,  Pa. 

New  York 

Belleville,  N  J.  . 
Washington,  D.  C 
New  York 


Scrip 
preferd. 


Shares. 

10 

50 

830 


10 
30 


700 

100 

10 

10 


180 
20 
20 

100 


350 


300 

40 

10 

160 

110 

160 

60 

50 


20 
10 

9      •     •     i 

140 


10 
10 

480 


90 

60 

200 


10 


200 
20 
30 


80 


Preferred. 


Shares. 
100 


300 
100 


200 


100 
200 


100 


40 


500 

828 

100 

50 


100 


5.20 

"so 


100 
50 


40 


5 
100 


13 


Common. 


Shares. 


717.48 

ioo 

3 


40 

100 

50 


200 
100 


2,473 


3 


14 

107 

7 


100 


100 

ioo 


.51 

ioo 
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List  of  Stockholders,  dtc. — Continued. 


Name. 


•    «     a     •     ■ 


Cath.  J.  McGuire. 
Jos.  M.  McKee... 
Wm.  E.  McKee.. 

Tho8.  McKie 

Jas.  M.  McKinlay 

Hannah  McLeod 

Helen  M .  McLeod 

Jas.  McManea 

J.  L.  McWhorter 

Martin  Maas  &  C)o 

John  Macdougall 

J.  Milton  Mackie 

Chafl.  Maden 

Chas.  Maden,  Guardian  . . . 

Wm .  Maden 

Wm.  Maden,  Exer.  trustee 

David  Ma^e 

PhebeT.Ma|?ie 

Edwd .  Maguire 

H.  W.  T.Mali&Co 

Eliza  A .  Mallory 

J.  M.  Mantel 

Horace  Manuel  <&  Co 

Marcose  &  Baltzer 

Peter  Marie 

A .  B.  Marks 

Heniy  Marks 

S.  H.  Marks 

Marguand  &  Hill 

John  B.  Marshall 

Kobt.  Marshall 

Mrs.  Cornelia  S.  Martin  . . . 

C.  R.  Marvin 

Sarah  R.  Marvin 

Wm .  Marvin 

Marvin  Bros 

Robt.  L.  MasHonneaa 

J.  Edwd .  Mastin 

Mrs.  Laura  F.  Matson. . . . . 

S.  J.  Matson 

C.  F.  Maurice 

Maj  &  King 

Geo.  L.  Meacham 

Drake  Mead 

Fred  Mead 

MaryW.  Mead 

Solomon  Mead 

Weeker,  Worden  &  Co 

Henry  Meigs 

H.  MeigH,  J.  &  Smith 

Wm.  T.  Meredith  &  Co... 
Mrs.  Louisa  K.  Merrill. . . . 

8.  S.  Merrill 

Mrs.  Julia  Merritt 

Geo.  P.  Metcalf 

L.  H .  Meyer 

4- ^R  R  C — II 


Residence. 


New  York 

....do 

New  Haven,  Ct. 
New  York 

....do 

....do 

Philadelphia,  Pa 
Oswego,  N.  Y.. 

New  I  ork 

England 

G't  Bar  ton, Mass 

New  York 

....do 

Cuba 

....do 

New  York ...... 

....do 

....do 

....do 


....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do :... 

....do 

....do 

....do 

Brooklyn,  N.  Y. 
Skaneatelas,  N  Y 

New  York 

Red  Hook,  N.Y. 

New  York 

....do 

Schod'kLdgN.Y 
Sing  Sing,  N.Y. 

New  York 

....do 

Greenwich,  Ct.. 

New  York 

Stanwich,  Ct. . . . 
Greenwich,  Ct.. 

New  York 

....do 

....do 


Milwukuee,Wi8. 
Ir\'ington,  N.Y. 
Jersey  Cy.  N.  J. 
New  York 


Scrip, 
prefer  d. 


20 


20 

50 

1 ,410 


10 
20 
20 


60 


40 


70 
10 
10 


10 
90 
10 
10 


60 
1,080 
90 
20 
20 


50 
80 
10 


10 
10 


60 

60 

100 


60 
20 


10 
820 


140 


Preferred. 


60  00 
20  00 


20  03 

4  00 
8  00 

5  00 
5  00 

200  00 


114  00 


7  00 

6  00 

7  00 
20  00 
20  00 

100  00 


100  00 

100  00 

80  00 


100  00 


275  00 


20  00 


40  00 

800  00 

3  00 


280  50 


5  00 


Common. 


2  00 


14  70 
8  94 
8  94 
1  07 
1  00 
900  00 


2  00 


4  00 
4  00 
4  00 


428  00 


100  00 


1  07 

7  00 


142  00 
100  00 


307  00 


100  00 


100  00 


1  19 

100  00 
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TAst  of  Stockholders,  &c. — Continued. 


Name. 


Moritx  Meyer 

Meyer  Pe8ta]ozzi 

Edward  T.  Meig 

bamM  Millank 

J.  &K.  Millank 

John  Milhan 

Lydia  G.Millard 

Alex^r.  Miller 

Edmund  H .  Miller 

Geo.  M.  Miller 

Geo.  N.  Miller 

Hiram  Miller 

Wm.  H.  Miller 

E.  H.  Miller  &  Son 

Miller  &  Walsh 

8am4M.  Mills 

S.  M.Mills&Co 

Mills,  Robeson  <&  Smith 

George  Miln 

Chas.  Minzesheimer  <&  Co 

Minzesheimer  ^  Hyman 

Alex.  Mitchell 

Do Trustee 

Amos  Mitchell 

B.  G.  Mitchell 

Chas.  Mitchell 

N.W.Mitchell 

Oliver  Mitchell 

Mrs.  Anna  Moderv^ell 

Geo.  Moke 

Geo.  H.  Moller 

Thos .  J .  Monroe 

Wm .  Moody 

John  P .  Moore 

Moran  Bros 

Moran  Bros.,  in  trust 

H.T.  MoivanA  Co 

Samuel  E.  Morran 

Morse,  Kimball  &  Co 

L.  P.  Morton,  Tnistee 

Moiton,  Bliss  <&  Co 

D.  H.  Mount 

F.A.Mueller 

Munson  Muir 

Alexander  Muirhead 

J.U.  Muller 

Wm .  Mulligan 

O.  D.  Munn 

E .  S .  Munroe  &  Co 

Donald  Murray 

Mary  E .  Murray 

T.  Bailey  Myers 

Eli  Mvgatt 

Geo .  tJauman 

.  M .  Needham 

Mrs.  Elizabeth  W.  Newcomb. 


Residence . 


New  York . , 
Switzerland 
Mullhouse . . 


New  York 

....do. 

Tx)uisville,  Ky . . 

New  York 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

...do 

....do 

....do 

Milwaukee,  W^is. 

....do. 

So.  Britain,  Ct . . . 

New  York 

Scotland 

So.  Britain,  Ct. . 
....do 


New  York . 

....do 

New  York. 
Ireland  . . . 
New  York . 

....do 

....do 

....do 

....do 

....do 

. . . .de 

....do 


Rockville,  N.  Y. 

Holland 

Newburgh,  N.  Y. 

New  York 

Switzerland 

New  York 

....do 

....do 


Brooklyn,  N.  Y  . 

New  York 

NewMiIford,Ct. 
I^ancaster,  Pa . . . 

New  York 

New  Haven,  Ct . 


Scrip 
prefer'd. 


40 
20 
60 
70 
20 
40 


20 

80 
50 
10 
30 


20 
20 
60 


6,740 
30 
20 


280 


10 
200 


10 

130 

80 

30 


2,890 


10 


10 
20 
40 


30 


130 
30 
10 
10 
30 


Preferred. 


300  00 


1  00 


3,600  00 
366  00 


500  00 
3,500  00 


25  00 


200  00 
4  00 


50  00 


18  00 


3  00 
100  00 


50  00 


10  00 


105  00 


Common. 


50  00 


4  00 


7  00 

3  00 

200  00 

11,000  00 


400  00 


600  00 
2,703  00 


1,000  00 
34  06 


8  00 

35  00 

1  00 


64  00 

100  00 

1,100  00 

'266  60 


22  21 
25  66 


268  00 
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List  of  Stockholders^  &c, — Continued. 


Name. 


D.F.  Newell 

Kewton  Savings  Bank  .... 
Allen  Nichols,  Treasurer. . 

J.T.  Nichols 

Samuel  H .  Nichols 

Kathaniel  Niles 

Ilarvey  North 

A.  Noxon 

J.  O.  Noxon,  Treasurer  . . 

Chas.  Noyse 

A .  Nussbaum 

Chas.  Nussbaum 

Ena  Nye 

A .  Oatman 

H .  Obermeyer 

Wm.  John  O'Brien 

Jos.  Offenbach 

Arthur  J.  O'Hara 

F.  P.  and  II.  L.  Olcott.. 

Olcott  &  Co 

Henry  Oothout,  Trustee. . . 

C.J.  Osbom 

Osboni  «&  Co 

Osbom  &  Chapin 

Job  P.  Otis 

Maria  Otto 

Emiline  K.  Owen 

Thos.  J.  Owen&  Co 

Thoe.  J.  Owen  &  Son 

Henr^-  II.  Palmer 

Hnnloke  W .  Palmer 

Mrs.  Ozias  £.  Palmer. . . . 

Lorenzo  Papante 

FVanoes C.  Parcells 

Chas.  Pardee 

Sarah  E.  Parkin 

F.J.  Parmenter 

Frances  D.  Parry 

Mn.  Anna  P.  D.  Parsons 

Clias.  Parsons 

Edwin  Parsons 

Jas.  H .  Parsons 

Jas.  Paton 

Kobt.  Paton 

Jas.  Alex.  &  John  Paton. 
Mrs.  Martha  P.  Patten. . . 

Didlow  Patton  &  Co 

Margaret  T.  Peabody  . . . . 

Edvard  Pearsall 

Chas.  A.  Peck 

Henry  Dwieht  Peck 

Henry  K.  Feck 

Walton  H.  Peckham 

John  A.  Pell 

John  Pemberton 

N.  W.  Pendei^grast 


Residence . 


Globe  Vil,  Mass 

,  Conn . 

Southport,  Conn . 


Athens,  N.  Y... 


New  York 

Crescent,  N.  Y. . 

New  York 

Westerly,  N.  Y  . 

New  York 

....do 


New  York 

....do 

....do 

....do 

...do 

....do 

....do 

Stamford.  Conn  . 

New  York 

....do 

....do 

Scituate,  Mass . . 
Key  West,  Fla.. 

New  York 

....do 

....do 

N.  Brunswick.Ct. 


Moodus,  Ct, 


New  York 

Skeneatelas,  N.Y 

New  York 

TroyN.  Y 

New  Hope,  Pa. . 
Morristown,  N.J. 

New  York 

....do 

....do 

Scotland 

....do 

....do 

New  York 

....do 


Scrip 
prefer  d, 


New  York 

...do 

Cornwall,  N.  Y  . 

New  York 

....do 

Albany,  N.  Y.. 


10 

30 

100 

10 

30 

140 

240 


10 


540 
90 


10 

10 

100 


60 


60 
50 
40 
30 
80 
30 


20 
80 
10 

I  ■  •  « 

60 

30 

100 

200 

30 


Preferred. 


10 
30 


10 


30 


20 

20 

150 


3  00 


1  00 

ioo  66 


30  00 


600  00 
600  00 


2  00 


Common. 


28  00 


100  00 


80  00 

85  00 

80  00 

150  00 


15  00 

150  00 

10  00 


2,871  00 

"io  66 

240  00 

"266  66 

3',463'66 


3  00 
7  00 


2,200  00 
200  00 
100  00 


100  00 


64  00 


56  00 


151  20 


121  00 
3  91 
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List  of  Stockholders,  &c, — Continued. 


Name . 


Aurelie  Perez 

E.  H.  Perkins,  Jr 


1 


Geo .  W .  Perkins 

H.  W.  Perkins 

Austin  Perry 

Chas.  Perry 

Delia  F.  Perry 

Horace  Perry 

Simeon  F.  Perry 

Tho8.  Perry 

Chas.  Pfizer  &  Co 

Mrs.  D.  L.  F.  PhilUps 

J.  F.  Phillips 

Geo .  Phillif» 

J.  A.  Piedra 

Pedro  Y.  Piedra 

Jacob  Pierce 

Jacob  Pincus 

Ovid  Pinney 

C.  A. Pitcher 

John  Plankington 

Eliza  Plum 

Mary  L.  Polhanrius 

Geo.  Pomeroy 

John  Ponder 

A.  H.  Porter 

Porter,  Rolf  &  Swelt 

Alfred  C.  Post. 

B.  F.Potter 

Horatio  Potter 

W.  H.  Potter 

Edwin  Powell 

Stephen  C.  Powell 

Geo.  W .  Powers 

Alden  J.  Pratt 

Presb.  c^h  on  University  Place . 

Valentine  Pressler 

J.  D.  Prince  &  Co 

W.  H.  Pooler 

E.  Pinchot 

Mrs.  Anna  M.  Quackenbush . . 
Estate  of  D.  V.  N.  Radcliff. . 

David  Rail,  Trustee 

Jas.  &  Mary  Dick  Rail 

Richard  Ralph 

Chas.   Randall 

E.  D.  Rai.dolph&Co 

Mrs.  Jane  Ransom 

^  Do Guardian 

Smith  Ransom 

Cath.  and  Phebe  E.  Ransom. . 

Chas.  A.  Rapallo 

L.  C.  Rapelye 

Edward  Raymond 

Chas.  J.  Raymond 

S.  CoiteRea'l 


Residence . 


Cuba 

New  York 

....do 

....do 

Southport,  Ct. . . 

Westerly,  R.  I.. 

Southport,  Ct... 

New  I  ork 

Westerly,  R.  I.. 

•  •  •  •  Cll.#  •■•■•••• 

New  York 

Red  Hook,  N.  Y. 

New  York 

Farm'gham,Ma8f 

Cuba 

Cuba 


Babylon,  L.  I . . 


Providence,R.I. 
Milwaukee,  Wis. 

Troy,  N.  Y 

New  York 

....do 

....do 

....do 

Pittsburg,  Pa . . . 

New  York 

Albany,  N.Y... 

New  'l^ork 

Kington,  R.  I. . 
WhitestonejL.I. 
New  Haven,  Con 

New  York 

New  Pal tz,  N.Y. 

New  York 

....do 

....do 

....do 

....do 

Troy,  N.Y 

Albany,  N.Y... 

New  "fork 

Scotland 

Brooklyn,  N.Y. 
New  Milford,CoD 

New  York 

Pouffhk>ie,N.Y 


New  York 

FishkUl,  N.  Y. 


New^  York. 
....do 


Scrip 
prefei^d. 


20 

650 

30 


20 
10 


20 
10 
10 


20 


10 
50 
40 
50 
40 


10 

150 

70 


30 
10 
70 
20 
30 


20 
20 
70 


20 
10 
10 

100 
50 
10 
60 

150 


270 
200 
40 
30 
100 
30 
20 


Preferred , 


2  00 


3  00 
2  00 


3  00 
3  00 


200  00 
100  00 


100  00 

100  00 

•  •  •  •  ■  «  • 

1,000  00 

400  00 

400  00 

3  00 


50  00 


30  00 
100  00 


100  00 


28  00 


3  00 


Common . 


100  16 


107  00 
70  00 


200  00 

i  24 
300  00 


10  70 


73  60 
100  00 


19 
100  66 


3  05 
100  00 
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List  of  Stockholders,  &c, — Continued. 


Name. 


Tho8.  Reed  A  Co 

Mrs.  Mary  A.  Reese. 
AVm.   Reid 


Residence . 


Jas.and  John  Reigert,  Trustee. 

Hemy  B.  Resh 

Rejnal  &  Co. ,  in  trust 

Reynes  Bros.  &  Co 

Edward  H .  Rich 

T.  Addison  Richards 

Richard  &  Tillinghast 

£no8  Richardson 

Sam^l  Richradson 

Henry  Richmond 

Van  b.  Richmond 

Chas.  R.  Riebsam 

Maiy  L.  Margaret  <&  Edith  Rigg 

Rigg8&  Co 

John  Riley 

Greo.  Ripley 

Amos  Riobbins 

Albert  B.  Roberts 

Chas.  U.  Roberts 

Isaac  Roberts 

Jacob  Roberts 

Theo.  Roberts 

Robins,  Powell  «&  Co 

A.  C.  Robinson 

Frank  B .  Robinson 

Mrs.  Mary  Robinson 

O.  J.  Robinson 

W.  A .  Robinson 

Mrs.  Matilda  L.  Ropers 

J .  Warren,  Rogers  <s  Co 

Rogers,  Courter  &  Co 

6.  H .  Kokenbaugh 

B.  F.  Romaine 

B.  F  Romaine,  Jr 

E.  F.  Rook 

Elias  Rott 

Helen  C.  Root 

S .  Louisa  Ropes 

W.  Ropes  &  Co    

A .  H.  Rosenheim 

Julia  H .  Ross 

Nath'lRoss 

Chas.  Rubens 

Chas.  Rubens  &  Co 

Joseph  Rudd 

Zebulon  Rudd 

John  C .  Runkle 

Peter  P.  Runyon 

A .  Rusch  &  Co 

A .  Rusch  &  Co.  In  trust 

Estate  of  A.  T.  Russell 

8.  L.Russell 

Arthur  Rusell    


New  York 

N.Hambui^.NY 

New  York 

Beloit,  Wis 


Scrip 
prefer^d. 


New  York 


Richford,  N.Y. 

New  York 

....do 

....do 

. .    .do 

....do 

Lyons,  N.  Y. . . 
Madison,  Wis. . 

Scotland 

New  York 

....do 

....do 

....do 

Murfree8boro,NC 
Poughk'sie,  N.Y. 
Middletown,Conn 
A  uburndale,Mass 
K.  Cananan,Conn 

New  York 

Pittsbuitfh,  Pa  . . 

New  York 

....do 


Coming,  N .  Y 

Ireland 

New  York . . . 
....do 


....do 

....do 

....do 

do 

Oswego,  N.Y. .. 
Hartford,  Conn. . 

New  York 

....do 

....do 

...do 

Brooklyn,  N.Y. . 

New  York 

....do 

....do 

....do 


10 
20 


130 
10 
60 


Pj-eferred. 


New  York. 

....do 

....do 

....do 

Scotland. . 


50 


270 
10 


60 

10 

20 

340 


70 


80 
20 


80 


990 
20 

100 
80 


10 
10 
10 
70 
10 
70 
10 
300 
40 
1,880 
10 
20 
10 
60 
10 
20 
30 


10  00 
20  00 


100  00 


120  00 
15  00 


1,200  00 


100  00 

200  66 


600  00 
370  00 


18  00 
3  66 


Common. 


15  00 


23  00 


107  00 
15  00 


100  00 
300  00 


200  00 


100  00 
500  00 


3  49 

4  00 
400  00 
100  00 


14  00 
100  00 


21  00 


100  00 


12  84 


WJ 
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List  of  StockholderSf  &c, — Continued. 


Name. 


John  B.  Kussell  &  Son 

Butten  <&  Bonn 

Kutter  &  Gross 

Jas.  Ryan 

Wm.  Ryle,  Trustee 

Gardner  A .  Sage 

Russell  Sage 

Do Sage,  Trustee. . . 

Do Sage,  f^a/.,Tru8 

Mrs.  Francifl  C    Salisbury. . . . 

Henry  Salisbury 

SamM  S.  Sands  &  Co 

Wm.  E.Sanford 

John  K.  Sartwell 

G.B.  Satterlee 

Bartlett  M.  Savery 

Wm .  Savery 

Schaler  Bros •  •  •  • . 

W.  Shall  &Co 

A.  Scholfield 

Adeline  Scholfield 

Ann  Scholfield 

Ellen  Scholfield 

Joseph  Scolfield 

Edmund  Schriver 

John  F.  Schroeder 

Schulz  &  Ruckgaber 

Edwd.Scofield 

(^eo.  Scofield 

Isafic  Scott 

Leonard  Scott 

W.  II.  Scott 

Wm.  Donaldson,  Scott  &  others 

E.  P.  Scott&Co 

W.  B.  Scott&Co 

T.  Scott  &  Son 

Scott,  Strong  &  Co 

J.  &N.  C.  Scoville 

Scranton  &  Scoville 

Isaac  W.  Scuddcr 

Wm .  Searls 

W.  F.  Seb^irt 

Seekarap  &  Tews 

Miss  C.  W.  Seney 

G.  I.  Seney 

Miss  Sarah  L.  Seney 

Thos.  Service 

Thos .  Service,  In  tnist 

Service  &  Workman 

Jose .  Seville 

Mrs.  Mary  A.  Seymour 

Geoigina  Shannon 

II.  Sophia  Shannon 

T.  W.  Shannon,  In  trust 

John  S.  Shaw 

Israel  Sheldon  : 


Residence. 


Hartford 

New  York 

....do 

Philadelphia,  Pa 

New  York 

....do 

....do 

....do 


....do 

New  York 

■  •  ■  «  ^dlw  •••••••••• 

....do 

Boston,  Mass. . . . 


New  York 

Camer.  Mass 

New  York 

...do 

....do 


Scrip 
prefer  d. 


30 

180 

17,010 

260 

60 


Preferred. 


Washinifton,  D.C 
New  Milford,  Ct 

New  York 

Darien,  Conn  . . 
Stamford,  Conn 


New  York 

....do 

England 

New  York 

....do 

Baltimore,  Md  . . 

New  York 

Buffalo,  N.  Y  . . . 

New  York 

Jersey  City,  N.  J 

New  Yorlc 

....do 

Bremen 

Brooklyn,  N.  Y* 

do 

...do 

Glasgow,  Scotld 

, . .  .do 

...do 

Lima,  Peru 

Syracuse,  N.  Y 


New  York 

Orange,  N.  J, 


200 
70 


20 
50 
30 
10 
33 
10 
100 
20 
10 
20 
30 


20 

20 

80 

60 

10 

240 

30 

20 

10 

140 

240 


50 
10 


20 

10 

140 

30 


40 


180 
40 

190 
80 


5  00 


50  00 


4,634  51 


18  29 


50  00 


300  00 


500  00 


50  00 

10  00 

7  00 

3  00 


Common. 


7  00 

500  66 
144  00 


100  00 
300  00 
200  00 
100  00 


50  00 


500  00 
6  00 


100  00 


11,300  51 

53 

59 

14  00 


3,007  00 


2  00 


4  00 

3,600  00 

100  00 

ioo  66 


1 ,700  00 


440  00 

100  00 

300  00 

1,000  00 

3  00 
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List  of  Stockholders  dkc. — Continued. 


Name. 


Besidence. 


Jjucius  M.  Sheldon 

Mrs.  M.  J.  Sheldon 

Sheldon,  Hoyt  &  Co 

Abram  Shepard 

ChaA.  Shepard 

D.  C.  Sheparti 

Heniy  F.  8he[iard 

Edward  J.  Sherman 

Isaac  Sherman 

Roda  B.  Sherman 

Walter  Sherman 

Theo.  Shiff. 

Clarence  Shook 

Simmons  &  Chew 

Michael  H .  Simmons 

J.  T.  Simmons 

H.  B.  Si.«8on 

Geo.  K.  Sifltare 

Saml .  S.  Skinner 

John  F.  Slater.; 

Heniy  E.  Slaymaker,  in  trust. . 

Mrs.  Mary  Slaymaker 

Susan  R.  Slaymaker 

Joseph  Slee. '. 

Ifsac  Small 

Chas.  Smith 

C.  D.  Smith 

Francis  Smith 

Greo.  Smith 

Jas.  A.  Smith 

Jane  A .  Smith 

MaryC.  Smilh 

Mary  M.  Smith 

Seth  Smith  

W.  M.  Smith 

Wm.  Alexr.  Smith  &  Co 

Sniithers  &  Donold 

Mary  E.  Soidon 

£.  H.  Somarindyck 

John  W.  Somarindyck 

South  Berwic  Savings  Bank  . . . 

Sutter  &  Co 

Bosalie  L.  Spanier 

A .  W .  Spencer 

A.  G.  P.  Speyers 

A .  W .  Spies 

Chas.  II .  Spitzener 

D.  J.  Sprague 

Henry  Staats 

Louisa  S .  Staats    

Kichard  Staci>oo1e 

Halle  Steensland 

O.  H.  P.  Stem 

Geo.  \V .  Sterling 

M.  F.  S.  Steinberger 

Abel  Stevens 


Suffield,  Conn . . . 

New  York 

....do 

DansviUeN.Y.. 
St.  Paul,  Minn  . 
Boston  Mass . . . . 
New  York 


Fairfield,  Conn. . 
Amenia  U'n,  N  Y 

New  York 

Bed  Hook,  N.  Y. 
New  York. . . . . . 

Boston,  Mass. . . . 

Hudson,  N.  Y.. 
Hambu]-g,  Conn. 

New  York 

....do 

Norwich,  Conn. . 
Lancaster,  Pa. . . 
....do 

%  •  •  •  Uvf  •■■•••       •       • 

Pou'k'sie,  N.  Y. 
Little  Falls,  N.Y. 
S.  Windham,  Ct. 


Lincoln  Mass 
London,  Eng 
New  York . . . 


New  York 

CatflkillN.  Y... 
New  London,  Ct. 
New  Haven,  Ct. 

New  York 

....do 

Hamstead,  N.  Y. 
GlenCoe,  N.  Y. 

....do 

Maine 

New  York 

....do 

Boston,  Mass. . . . 

New  York 

....do 

. . .  .do .*. . . 

....do 

Pou'k'sie,  N.  Y. 

....do 

New  York 

Madison ,  Wis . . . 

New  York  

Pou'k^sie,  N.  Y. 

New  York 

....do 


Scrip 
preferM, 


160 
70 


30 
210 


10 

6,200 

10 


50 
30 


40 
10 


100 
10 
10 
20 
10 
10 
20 
10 


50 


5,150 
40 
20 
40 
10 
20 


20 


10 
10 


120 


60 
20 


70 
10 


30 
40 


70 
20 


Preferred . 


Common. 


100  00' 


25  00 


100  00 


600  00 


5  00 

400  00 

60  00 

400  00 


103  00 
24  00 


5  00 


100  00 


100  00 
50  00 


100  00 
203  66 


300  00 
200  00 
100  00 


10  00 
10  00 


100  00 


100  00 


1  00 


100  00 
9  63 


300  00 
1  07 


14  00 
36 


1  60 
5  66 


200  00 


2  00 

100  00 

79 

100  00 


7  49 
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List  of  Stockholders^  &c — Continued. 


Name. 


Geo.  J.  Stevens 

Wm.  N.  SteveiiBon 

A.  M.  Stewart 

Geo.  T.  Stewart 

John  A.  Stewart 

Wm.  H.  Stewart 

Elias  Stillwell 

B.  B    St.  John 

D.  B.  St.  John,  trusteie 

F.M.St.  John 

Mrs.  Marietta  St.  John 

Kebecca  M.  St.  John 

Wm.  C.Stoddard 

Dwight  Stone 

Sumner  R.  Stone 

Isaac  A.  Storm 

Lucius  Storrs 

Jacob  Stout 

Stout  &  Dickinson 

John  A.  Stover 

Geo.  Strobel 

Adolph  A.  Strohn 

Strohn  &  Reitzeneteio 

James  Struthers  &  Co 

Marion  Stuart 

A.  Studwell 

Sturtevant  &Goadby 

Anna  Elizabeth  Stuyvesant 

Alanson  Sumner 

B.  B.  Sumner 

Jofdah  Sutherland 

John  Sutton 

C.  Swan 

Otis  D.  Swan  &  Co 

Swan  &  Payson 

H.  M.  Sweeny 

E.  Sweet  &Co 

Chas.  W.Swift 

Geo.  H.Swift 

Jas.  K.  Swift 

John  M.  Swift. 

Isaac  M.  Swope 

Chas  R.  Swords 

Mary  H.  Swords %. . . . 

Mary  Stephen  Tait 

Henry  Talcott 

TalcottA  Sons 

Chaa.  D.  Tallman 

Mary  P.  Tappen,  Executrix  . . . 

Mrs.  Ida  Tauber 

Edw'dTavlor 

Eleanor  6.  Tavlor 

Henry  M.  Taylor 

Jerome  Taylor 

Mrs .  Josephine  D .  Taylor . . . , . 
Wm.  Taylor 


Residence. 


New  York. , 

....do 

Indiana,  Pa 
New  York. 


gcnp 
preferM, 


France 

Philadelphia,  Pa. 
New  burgh,  N.Y. 

do 

Monticello,  N.Y. 
Newburgh,  N.Y. 

New  Bninswick . 
Rrooklyn,  N.  Y. 

New  York 

....do 

Buffalo,  N.Y... 

New  York 

....do 

Symerna,  N.Y.. 
Pliiladelphia,  Pa. 

New  York 

....do 

....do 


New  York, 
....do 


Albany,  N.Y... 
WUlimantic,  Ct. 

New  York 

Indiana,  Pa 

Poug'k>ie,N.Y. 

New  York 

. .   .do 

Georoetown,  D .  C 

New  lork 

Poug'k'psiejN.Y. 
Arm'a  U'n,  N.Y. 
So.Armenia,  N.Y 

....do....; 

Milford,  N.  J 

New  ork Y 

....do.. 

Metnchin,  N.  J. 
Wept  HUfd,  Ct. 

New  York 

....do 

Huntington,  L.I. 


Middletown,  N.J. 
Pou'k'p8ie,N.Y. 

.   ..do 

Newark,  N .  J . . 
Brooklyn,  N.  Y. 
Clifton,  N.  J. . . . 


10 


Preferred . 


20 


60 


30 
610 
40 
80 
100 
50 
10 


10 
10 
10 


10 
10 
20 
20 
10 
80 
10 


10 
70 


70 


10 
20 
10 
10 
40 
50 
40 
20 
40 
40 
110 
20 
10 
70 


70 
20 
50 
20 
20 
50 


15  00 

800  00 

50  00 


100  00 


200  00 

50  00 

200  00 


200  00 
'*8  66 


100  00 

ioo  66 

16  66 


52  00 
25  00 


200  00 


100  00 


19  00 


Common 


7  00 
2  13 


100  00 

566  66 


19  00 
100  00 


47 
166  60 


55  00 


800  00 


200  00 


20' 


50  00 
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List  of  Stockholders^  dc. — Continued. 


Name. 


W.  B.  Taylor&Co 

Taylor  Broe 

Alex .  Taylor's  Sons 

John  Ten  Brook 

D.  I.  Tenney 

Harvev  Terry 

J.  S.  Thebaud 

H.  Theiss,  Jr 

John  Thomas,  Jr 

Sarah  £lva  Thomas 

Andrew L.  Thompson,  Trustee. 

J.  A .  Thompson 

John  A .  Thompson . . . 

A.  A .  Thomson  «&  Co 

Leonard  M.  Thorn 

Joseph  G.  Thorp 

N.  Thouron  A  Co 

Felix  Thurmauer 

Geo.H.  TiUey 

Geo.  J.  Taiotson 

C.  L.  Timmerman 

Eliza  A.  Titus 

Expenetua  Titus 

Geo.  Titus .^ 

Bachel  B .  Tomlinson 

Alide  Topp 

Mrs.  Adaline  T.  Townsend. . . . 

Anna  K .  Townsend 

Geo.  A .  Townsend 

Jas.  M .  Townsend 

R.  H.  L.  Townsend 

R.  W.  Townsend 

Wm.  Townsend 

Wm .  Harold  Townsend 

Edwd.  Tra^y 

Edwd.  H.Tracy 

GuyTracv 

Tracy  &  Kussell 

Trask  &  Ston« 

Danl .  P.  Tremaine 

Amos  H.  Trowbridge 

Henry-  Trowbridge 

Jas  A.  Trowbrid&;e,  in  trust 

Henry  S.  Troxell 

J.  M.  Tufts 

Serena  D.  Turrell 

Turner  Bros 

Henry  C.  Tuttle 

Mrs.  Lliza  M.  Tyler 

Mary  C.  Tyler 

John  Tvson 

J.  F.  Onderhill  &  Co 

Bloomfield  Usher 

Geo.  W.  Underbill 

H.  F.  Vail,  Cashier 

Walters.  Vail 


Residence. 


New  York 

....do 

....do 

....do 

....do 

Richmond,  Va. . 

New  York 

....do 

Albany,  N.  Y.. 

....do 

New  York 

Ellington,  Ct 

Pine  Plains,  N.Y. 

New  York 

....do 

Madison,  Wis. . . 
Philadelphia,  Pa. 

New  York 

....do 

Putnam,  Ct 

New  York 

....do 

Athens,  N.  Y... 

....do 

Orange,  N.  J. . . 

New  York 

....do 

....do 

....do 

New  Haven,  Ct. . 

New  York 

....do 

NewburghjN.  Y. 

New  York 

Lans'gb'gh,  N.Y. 

New  York 

Milan,  Pa 

New  York 

....do 

Auburn,  N.  Y. . 

New  York 

New  Haven,  Ct. . 


Easton,Pa 

Rahwav,  N.  J.. 

New  York 

....do 

....do 

....do 

Canand'ig'a,N.  Y 


New  York 

Potsdam,  N.  Y. . 

New  York 

....do 

Newburg,  N.Y'. 


Scrip 
prefer' d. 


60 

50 

100 


10 


Preferred. 


10 


10 


10 
30 
30 
50 
50 
60 
80 
20 
180 
30 


60 


60 
60 


30 
200 


160 
10 
10 
10 
30 


110 
20 


40 


80 
60 


200  00 


1,500  00 
100  00 


100  00 


3  00 

2  00 

100  00 

50  00 


1 ,000  00 

35  00 

2  00 

60  00 

26  00 

100  00 


50  00 

100  00 

16  00 

29  00 

100  00 

100  00 


3  00 


10  00 


Common. 


800  00 

400  00 

500  00 

10  00 


28  00 


2  00 
100  00 
131  03 
100  00 
200  00 
100  00 


1  00 


52  00 


24  61 
17  00 


600  00 


100  00 


1  24 
30  66 


200  00 

i66  66 
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List  of  Stockholders^  dkc, — Continued. 


Names. 


Henry  Vallette 

Mrs.  Catherine  B.  Van  Buren . . 

Edw'd  L.  Van  Boren 

Henrietta  E.  Van  Buren 

Van  Deventor  &  Patton 

Mrs.  A .  E.  Vanduzer 

J.  R.  Vanduzer 

S .  Vanduzer. 

Van  Dvck  &  Williams 

David  B.  Van  Emburgh 

Walter  Van  Kleeck  .  .* 

Abraham  K.  Van  Nest 

JohnF.  VanNort 

Mrs.  Elizabeth  Van  NoiiBtrand . 
John  James  Van  Nostrand  . . . . 

P.  C.  VanSchaick 

Van  Schaick  &  Co 

Rev.  Jacob  Van  Vetchen 

Geo.  Van  Vliet 

D .  E .  Van  Volkenburgh 

Edw'd  Van  Volkenbui^h 

Philip  Van  Volkenbuiigh 

Elizabeth  W.  Van  Wagener. . . 

John  W .  Van  Wa^ener 

John  R.  Vanderbilt 

J.  B.  Vandervoort,  Trustee 

Joseph  Vandervoort 

Abraham  Varick 

Abraham  Varick,  Guardian. . . 

John  Guy  Vassar 

Matthew' Vassar,  Jr 

Vassar  Colle^  Interest 

Verdon 

Vermileye  &  Co 

Veman  &  Hoy 

Veitor  &  Achelis,  in  trust 

E.  Bliss  Vinton 

F.  VV  Von  Stade,  in  trust 

Dr.  Ben) .  Vreeland 

E.  S.  Wadsworth 

Julius  Wadsworth 

W.  B.  Wadsworth 

S.  M.  Waite 

J.  N.  H.  Walbridge 

Gad.  Wales 

S.  H.  Wales 

MaiT^aret  Walker 

Francis  T.  Walker  «&  Co 

Jacob  Wall 

F.  B.  Wallace  &  Co 

Ward,  Campbell  &  Co 

H.  B.  Warden 

Angelica  C .  Warner 

Mary  8 .  Wayland 

Mary  I .  Weatherby 

Thurlow  Weed 


Residence. 


Cincinnati,  O.. . 
Fifl'k'l  L»ng,N.Y 

. ...do 

....do 

New  York 

Goshen,  N .  Y  . . 

....do 

CrotonFls,N.Y 

New  York 

....do 

Poug'k>ie,N.Y 

New  York 

Newbuigh,  N.Y. 

New  York 

Brooklyn.  N.  Y. 

New  York 

....do 


Scrip 
prefer  d. 


Poug'k'psiCjN.Y 

New  York 

....do 

....do 

Pouff'k^pfiie,N.Y 

'.\\'Ao\\'.\\\\\',\ 

New  York 

....do 

Pouff»k»psio,N.Y 

V,'.'Ao.\\V.\\V.\ 

....do 

....do 

Plainfield,N.  J. 

New  York 

....do 

....do 

Springfield,  Mass 
New  York 


Chic]u;o,  III 

New  York 

....do 

Brattleboro,  Vt . 

New  York 

Lindlevto'n,N.Y 

New  York 

....do 


do. 
do. 
.do. 
do. 
do. 
.do. 


Saratoga  Sp.jN.Y 
Sing  Sing,  N.  Y. 
New  York 


800 
20 
20 
60 


20 
70 
20 


10 


20 
10 
90 
30 
20 
10 


Preferred. 


10 

10 

20 

10 

10 

90 

20 

430 

110 

200 

40 

1,160 

20 


30 

10 

620 

1,880 


70 
40 
60 
10 


20 
210 
10 
10 
10 
50 
70 
30 


Common. 


5  00 


100  00 
6  00 


500  00 
3,700  00 


31  00 


15  00 


60  00 
400  00 


30  00 
60  00 


500  00 


7  00 


1 ,365  00 
118  00 


28  62 
300  00 


200  00 


214  00 
10  11 


216  86 
914  00 


200  00 
200  00 
300  00 


1  66 


7  00 


14 

2,»57  00 

100  00 


1,201  00 
300  00 
'422  00 


500  00 


452  00 
300  00 
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List  of  Stockholders^  dkc, — Continued. 


Name. 


Wm.  H.  Weed 

Kobeit  W.  Weir 

Wm.F.  Weld 

C.  M.Wellington 

Chaa.  Wella 

Hannah  Wells 

John  Wells 

Jonathan  L.  Wells 

Jonathan  L.  Wells,  Attorney. 

C.  M.  Welstead 

K.B.  Wesley 

Weston  &  De  Billier 

Maiigaretta  C.  Weyman 

Whetstone  Bros 

Jas.  L.  White 

Mrs.  Marv  P.  White 

NUe8G.\Vhite 

Wm.  H.  White 

White,  Morris  &  Co 

Edward  Whitehonse 

Whitehouse  a  Co 

Daniel  B.  Whitlock 

H.  H.  Wilbirt 

C.A.  Wilbour 

W.  G.  Wiley 

Loyal  Wilcox 

J.J.  Willets 

Mrs.  C.  L.  Williams 

Chas.  P.  Williams 

C.  P.  Williams 

Mrs.  D.  A.  Williams 

John  £.  Williams 

Sherman  Williams 

A.  D.  WiiliamsA  Co 

WilUams,  Black  A  Co 

D.  B.  Williamson 

B.  Wilson 

CaUin  Wilson 

F.  N.  Wilson 

JohnR.  Wiltsie 

Robt.  Winthrop  &  Co 

Mary  E.  Witmer 

StillmanWitt 

Agusta  Wix 

Augustus  Wolenman 

Lewis  Wolfe 

Sarah  E.  Wolfe 

Virginia  Wolf 

CD.  AVood 

C.  V.  Wood 

Wood  4&  Davis 

Wood  &  Morris 

Wood&Rieck 

Wyllv  Woodbridge 

Jas.  F.  W^oodhuse 


Residence. 


Brooklyn,  N.  Y  . 
West  Point,  NY. 
Boston,  Mass. . . . 

Troy,  N.  Y 

Manchester,  N.  H 

New  York 

Jamestown,  N.  Y 
Northamp'n,  Mas 

•    ■    •    •  vlv  •••••••••• 

London,  Eng. . . . 

New  York 

....do 

do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

Hartford,  Conn . . 
Flushing,  L.  I  . . 
Brooklyn,  N.  Y. 
Stonin^on,  Conn 

New  \ork 

....do 

....do 

Mayville,  N.  Y. 

New  York 

....do 

....do 

New  York 

....do 


Scrip 
preferd. 


New  York . . . , 

....do 

Lancaster,  Pa. 


Hoboken,  N.  J. 
Albany,  N. 
Athens,  N.  Y.. 

New  York 

....do 


Boston,  Mass. . . . 

New  York 

....do 

....do 

Savannah,  Ga. . . 
New  York 


A.  G.  Woodruff'. I...  do. 


20 

500 

60 

10 


Preferred. 


20 
10 
80 
40 
1,650 
380 
30 


60 
20 
70 
40 
110 
70 
10 
20 


70 


130 
30 
30 


100 


110 


20 


140 
20 


250 
60 


60 
40 
80 


10 
10 
710 
10 
10 


100  00 
12  00 


1 ,050  00 


300  00 


300  00 


400  00 


Common. 


400  00 


1 ,200  00 


200  00 


20  00 


30  00 
20  00 
58  00 


10  00 
50  00 


100  00 


80  00 
150  00 


17  00 


1 ,207  46 


500  00 


1,026  00 


100  00 


100  00 


100  00 


200  00 


100  00 
1  46 
3  21 


42  00 


4  00 

62  00 
17  00 


100  00 


100  00 
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List  of  Stockholders^  dtc. — Continued. 


Name. 


Lewis  B.  Woodruff 

Morris  Woodruff. 

Edwin  P.  Woodward 

Mrs.  Emma  C.  Wooster 

George  H.  Wooster 

Work,  Strong  «&  Co 

Robt.  Wm.  &  Marion  Workman 

Robt.  Workman  &  Co 

Stephen  Wray 

Jefterson  Wyncoop 

Julia  Yelverton 

Jyhn  S.  Young 

Dr.  Wra.  Young 

Wm.  B.  Young 

Matim  Zborowski 


Total, 


Residence 


Scrip 
preferd. 


New  York 

....do.. 

....do 

....do 

....do 

....do 

Belfast,  Ireland 

....do 

New  York 

Cuba,N.  Y.... 
New  York 


■  •  ■  •  Uw  •••■•••••• 

Cold  Spri^gjN.  Y 
New  York 


do. 


70 


200 
70 


50 
100 

10 
100 

50 
110 


Preferred. 


50  00 
35  00 


200  00 
33  00 


100  00 


153,260  122,744  83 


Common. 


80 

ioo  00 


3,860  00 

1,630  66 
100  00 


163,992  61 
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REPORT 


OF  THE 


MADISON  &  PORTAGE  RAILROAD  COMPANY, 

Now  Chicago  &  Superior  Eailroad  Company . 
[Leased  to  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company.] 

For  the  Year  ending  30th  of  June,  1875. 


OFFICERS  AND  OFFICES. 

Names.  Address. 

James  Campbell,  President Madison. 

R.  P.  Lane,TirBt  Vice-President Rockford. 

A.  S.  Sanborn,  Secretary Madinon. 

B.  J.  Stevens^SoHcitor Madison. 

J.  B.  Bowen,  Treasorer Madison. 

General  Offices  at  Madison,  Wisconsin. 

Names  of  Directors.  Residence. 

JameB  Campbell Madison. 

David  Atwood Madison. 

R.  B.  Sanderson Madison. 

Winslow  Bnllen Arlington. 

O.  D.  Peck Oshkoflh. 

H.  T.  Moore Rockford. 

Ralph  Emerson Rockford. 

Geo.  YoangB Hala. 

Date  of  annual  election  of  directors. 
S«!Cond  Wednesday  in  January. 

CAPITAL  STOCK. 

Capital  stock  authorized  by  charter. 
Not  limited. 

COMMON  STOCK  ISSUED. 

Stock  sabRcribed  by  municipalities  paid  in  bonds $66 ,000 

Stock  issued  for  account  of  construction 328,300 

Total  common  stock 394 ,300 
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The  original  capital  ftock  of  this  company  was  $400,000,  of  which  $894,300  has 
been  sold  to  the  following  named  persons — fialance  of  $5,700  is  unsold: 

JamesCampbell $300,000 

Condit  &  Co 25,000 

H.  K.  Colby 200 

O.  E.  Wooil 100 

Roth 200 

Mallory 200 

P'lower ^ 100 

R.  B.  Sandenjon 500 

N.  H.  Wood 1 ,000 

Alden  S.  Sanborn 1 ,000 

City  of  Madison 25,000 

Town  of  Windsor 6 ,000 

Town  of  Arlington 12,000 

Town  of  Dekorra 8 ,000 

City  of  Portage 15,000 

394,300 

Balance  unsold 5 ,700 

Total 400,000 

The  stock  of  the  company  at  the  present  time — October  7, 1875 — is  held  and  owned 
as  follows: 

James  Campbell,  Madison,  Wisconsin $207 ,000 

Geoige  O.  Clinton,  Madison,  Wisconsin 55 ,000 

R.  B.  Sanderson,  Madison,  Wisconsin 20 ,500 

O.  D.  Peck,  Odhkosh,  Wisconsin 6 ,000 

Winslow  BuUen,  Arlington,  Wipconsin 3 ,000 

David  Atwood,  Madison,  Wisconsin 1 ,000 

H.  T.  Moore,  Brodhead 1 ,000 

E.  Bowen,  Brodhead,  Wisconsin 1 ,000 

N.  H.  Wood.  Portage,  Wisconsin 1 ,000 

Alden  S.  Sanborn,  Madison,  Wisconsin 1 ,000 

C.  F.  Thompson,  Brodhead,  Wisconsin 500 

Condit&  Co.,  New  York 25,000 

E.  K.  Casey,  New  York 5,200 

O.  E.  Wood,  New  York 100 

A.  Thompson,  New  York 100 

C.  Taggart,  New  Jersey 100 

B.  Campbell,  l^ew  York. 100 

Roth,  Madison,  Wisconsin 200 

Mallory,  Pacific,  Wisconsin 200 

S.  A.  Pond ,  Albany,  Wisconsin 100 

Samuel  Mitchell,  Albany,  Wisconsin 100 

Flower,  Portage,  Wisconsin 100 

City  of  Madison,  Dane  county,  Wisconsin 26 ,000 

Town  of  Windsor,  Dane  county,  Wisconsin 6 ,000 

Town  of  Arlington,  Columbia  county,  Wisconsin 12,000 

Town  of  Dekorra,  Columbia,  county,  Wisconsin 8 ,000 

City  of  Portage,  Columbia  county,  Wisconsin 15 ,000 

Total 394,300 

FUNDED  AND  UNFUNDED  DEBT. 

Describe  seyerally  all  outstanding  classes  of  bonds,  including  amounts, 
dates  of  issue,  interest,  when  and  where  payable. 

First  mortgage,  October  1st,  1870, 7  per  cent.,  gold }  ftfiOO  000 

Bonds  payable  1870;  in  New  York )  ^       ' 

Amount  of  debt  not  secured  by  mortgage  about 25 ,000 

Net  cash  from  bonded  debt,  above  described . 

Bonds  pledged  for  $353,200  and  interest. 
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COST  OF  ROAD  AND  EQUIPMENT. 

i  >oet  of  right  of  way,  (included  in  construction) 

Cost  of  construction $920 ,950 

Ironrail,  39  miles lbs.  wt.  per  yard  60 

Length  of  main  line  of  road  from  Madison  to  Portage 39 

Total  length  of  main  line  and  branches 39  miles . 

Aggregate  length  of  tracks  operated  by  this  company  computed  at 

nnqte  track 39  miles. 

Number  of  *^  common  points  ^' 2 

What  is  the  gauge  of  your  lines? 4  feet  8)^  inches 

DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 

CHARACTER  OF  SERVICE. 

Number  of  persons  employed: 

Division  and  assistant  superintendents 1 

Conductors 2 

Engineers 1 

Brakemen 2 

Station-agents 6 

Section-men 28 

Other  employees 3 

Total 87 

MILEAGE  AKD  TONNAGE. 

In  Wif- 
Whole  line,    oonein . 

^Number  of  miles  nm  by  freight  and  mixed  trains 23 ,358    23 ,3^^  8 

Number  of  miles  run  by  construction  and  other  trains 950  950 

Total 24.308    24,308 

Mileage  of  empty  freight  cars 39,810    39,810 

Total  number  pasesngers  carried 12 ,562    12,5(2 

Total  number  tons  freight  carried  one  mile,  included  in  report  of  C. 

M.  &  St.  Paul  R^  Co, 

Total  number  passengers  carried  one  mile 298 ,865  298 ,865 

Average  distance  traveled  by  each  passenger 24  miles  24  miles 

Total  freight  in  tons. 

Included  in  report  of  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

•Feight234  \  Mir-d  M121  J   East  freight     15.416. 

Mixed  23,124.       \  *******  ^»^^-  {  East  passenger   7,708 
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£aming»  per  mile  of  road $679  58 

Eeariiigs  per  mile  of  road  on  freight S67  47 

Earnings  per  mile  of  road  on  paasengers 252  02 

Earning!)  per  train-mile,  run  on  freight 92 

Earnings  per  train-mile,  run  on  pafisengers 1  28 

Of  the  earnings  of  the  entire  line,  what  is  tho  ratio  of  the  passenger  to 

the  freight as  1  to  1 .5 

Avorage  gross  earnings  per  mile  [89  miles]  of  road,  exclusive  of  sidings.  $679  58 

EXPENSES  DIKING  THE  YEAR  ENDING  JUNE  30,  1875. 

PAYME17TS  FOB  CURRENT  AND  OPEBATIKO  EXPENSES. 

..  .  .  Belonging:  to    Belonging  to 

Maintenance  of  way:  whole  line.        Wisconsin. 

Repairs  of  track,  including  new  and  re-rolied  iron 

rail  in  place  of  old  iron  rail $9,545  66  $9,545  69 

Repairs ofbridges 129  87  129  87 

Repairs  offences 8  25  8  26 

Maintenance  of  buildings '  85  20  85  20 

Maintenance  of  rolling  stock: 

Locomotives 1 ,141  48  1 ,141  48 

Passenger,  baggage,  mail  and  express  cars |  ^^  ^  33^  ^g 

Conducting  transportation,  and  general  expenses: 

Management  and  general  office 5 ,317  75  5 ,317  75 

Agents  and  station  service 5,629  13  5,629  13 

Conductors,  baggage  and  brakemen 2,327  70  2 ,327  70 

En^neer8,firemen and  wipers 2,577  28  2,577  28 

Train  and  station  supplies 104  78  104  78 

Fuel  consumed 6,948  00  5,948  00 

Oil  and  waste 251  04  261  04 

Damage  to  persons 196  85  196  85 

Damage  to  property 340  25  340  25 

Lo68  and  damage  to  freight  and  baggage 91  25  91  25 

Legal  expenses 

Other  general  operating  expenses,  as  per  items 

below 33  00  33  00 

Current  expenses: 

Fortaxes 457  75  457  75 

Entire  line,  total  current  operating  expenses,  being 

130  per  centof  earnings $34,519  36 

Average  operating  expenses  per  mile  of  road,  ^elusive  of  sidings. . . .  885  11 

Average  operating  expenses  per  train-mile 1  48 

Excess  of  operating  and  current  expenses  over  earnings 8 ,115  77 

Cost  of  maintaining  track  and  bridges  per  mile  run 41^ 

Cost  of  repaira  of  engines  per  mile  run 4^ 

Cost  of  engineera  and  firemen  per  mile  run 11 

Cost  of  oil  and  waste  per  mile  run 01^^ 

Cost  of  fuel  per  mile  run 25^ 

Total  new  investment. 
Cannot  state. 

Specify  each  patent  in  use  on  your  road,  and  the  amount  paid  as  royalty  for  said 
patents,  m  separate  items. 
Cannot  state. 

How  was  the  amount  of  dividends  paid  the  past  year — cash,  stock,  or  otherwise? 
Specify  amounts  and  manner  of  payment. 
None. 

What  regulations  govern  your  employees  in  r^^ard  to  crossings  of  other  railroads, 
and  are  they  found  to  be  sufficient? 
Same  as  on  C.  M.  <&  St.  Paul  Railway  lines. 
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What  regulations  govern  your  employees  in  regard  to  crossings  of  public  highways? 
And  are  these  regulations  found  to  be  sufficient? 
Same  as  on  C.  M.  St.  Paul  Bail  way  lines. 

What  platform  and  coupler  between  passenger  cars,  do  you  use? 
Same  aa  on  C.  M.  &  St.  Paul  Kailway  lines. 

What  kind  of  brakes  do  you  use  on  passenger  trains? 
Hand  brakes. 

UNITED  STATES  MAIL. 

What  is  the  compensation  paid  you  by  the  IT.  S.  Government  for  the  transporta- 
tion of  its  mails,  and  on  what  terms  of  service? 
$50  per  mile  per  annum. 

EXPRESS  COMPANIES. 

What  express  companies  run  on  your  road,  and  on  what  terms,  and  on  what  con- 
ditions as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.;  what  kind  of  busi- 
ness is  done  by  them,  and  do  you  take  their  freights  at  the  depot,  or  at  the  office  of 
such  expi-ess  companies! 

(Included  in  C.  M.  and  St.  Paul  Railway  Report.) 

TRANSPORTATION  COMPANIES. 

W^hat  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms, 
and  on  what  conditions  as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.  Do 
they  use  the  cars  of  your  company,  or  those  furnished  by  themselves,  and  are  their 
cars  or  their  freight  given  any  preference  in  speed  or  order  of  transportation,  and  if 
so,  in  what  particular? 

None. 

ACCIDENTS. 

Thos.  Usher,  employee;  injured  July  4,  1874,  by  want  of  caution  and  his  own 
misconduct.  Damages  paid,  time  and  expenses.  (lucluded  in  C.  M.  &  St.  Paul 
Railway  Report. 

Amount  paid  as  damages  on  account  of  stock  killed  b^  trains |       ^340  95 

Amount  paid  as  damages  caused  by  fire  from  locomotive j       ^ 

State  op  Wisconsin,  County  of  Milwaukee^  «*. 

S.  S.  Merrell,  General  Manager,  and  Royal  D.  Jennings,  Secretary  and  Treasurer 
of  the  Chicago,  Milwaukee  and  St.  Paul  Kailway  Company,  lessee  of  the  Madison 
and  Portage  Railroad  Company,  being  duly  sworn,  depose  and  say  that  they  have 
caused  the  foregoing  statements  to  be  prepared  by  the  proper  officers  and  agents  of 
this  Company,  and  having  carefully  examined  the  same  deciare  them  to  be  a  true, 
full,  and  correct  statement  of  the  condition  and  affiiirs  of  said  Company,  on  the  first 
day  of  July,  A.  D.  1875,  to  the  best  of  their  knowledge  and  belief. 

S.  S.  MERRELL, 

General  Manager. 

R.  D.  JENNINGS, 

Secretary  and  Treasurer. 

Subscribed  and  sworn  to  before  rae,  a  Notary  Public,  this  nineteenth  day  of  Octo- 
ber, A.  D.  1875. 

G.  E.  WEISS, 
Not.  Pub.^  Milwaukee  Co.^  Wis. 


CHICAGO  &   NORTHWESTERN  R.   R.   CO.  67 


REPORT 

OP  THE 

CHICAGO  AND  NORTHWESTERN  RAILWAY  COMPANY 

For  the  Year  ending  30th  of  June^  1875. 


OFFICERS  AND  OFFICES. 

Named.  Address. 

Albert  Keep,  President Chicago. 

M.  L.  Sykes,  Jr.,  let  Vice-President New  York. 

M .  L.  Sykes,  Jr.,  Secretary New  York. 

B.C.  Cook,  Solicitor Chicago. 

M.  L.  Svkes,  Jr  ,  Treasurer New  York. 

H .  II .  I^orter,  General  Manager Chicago, 

M .  Hughitt,  General  Superintendent Chicago. 

E.  II.  Johnson,  Chief  Engineer Chicago. 

W.  A.  Thrall,  General  Ticket  Agent Chicago. 

H .  C,  Wicker,  Greneral  Fi-eight  Agent Chicago. 

J .  B.  Kedfield,  Auditor Chicago. 

The  officers  of  this  company  are  also  the  officers  of  other  companies  whose  roads 
are  operated  by  this  company,  with  no  additional  salary.  The  proportion  of  salaries 
for  the  State  of  Wisconsin  (according  to  the  miles  in  the  State,)  is  $78,140.59. 

General  offices  at  Chicago. 

Names  of  Directors.  Address. 

Albert  Keep Chicago. 

John  F.  Tracy Chicago. 

Henry  II .  Porter Chicago. 

Wm.  K.  Terry Chicago. 

J .  H .  Howe Kenosna. 

Wm.  L.  Scott Erie. 

Milton  Courtwright Erie. 

A.  G.  Dnlman New  York. 

S.  M.  Mills New  York. 

M.  L.  Sykeii,  Jr New  York. 

Charles  K.  Marvin New  York. 

Harvey  Kennedy New  York. 

A .  B.  Bayliss New  York. 

David  Dows New  York. 

K.  P.  Flower New  York. 

Francis  S.  Tows New  York. 

J.  L.  Ten  Have  Frzn Amsterdam,  Holland. 

Executive  Committee.  Residence. 

Albert  Keep Chicago. 

John  F.  Tracy Chicago. 

H.  H.  Porter Chicago. 

M.  L.  Sykes,  Jr New  \ork. 

A .  G.  Dulman New  York. 

Date  of  annual  election  of  directors,  the  first  Thursday  in  June. 
Name  and  address  of  person  to  whom  correspondence   concerning  this  report 
should  be  directed:     B.C.  Cook,  Chicago,  III. 
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CAPITAL  STOCK. 

This  company  has  no  record  of  subscriptions  made  to  its  capital  stock,  or  to  the 
:stock  of  the  companies  consolidated  to  form  this  company,  all  records  of  this  de- 
scription having  oeen  destroyed  in  the  Are  of  October  9,  1871. 

Total commonstock $14,996,600  40 

FREFERRED  STOCK  ISSUED. 

Amount  of  preferred  stock $21 ,487,653  42 

Rate  of  preference  and  for  what  issued :    Preference  of  7  per  cent. 
To  retire  convertible  Ixinds  and  for  stock  of  companies  consoli- 
dated. 
Total  capital  stock $36,484,263  82 

Statement  of  bonded  debt  of  Chicago  d:  Northwestern  Railway  Com- 
pany^ June  30,  1875, 


Name  of  Bond. 


Preferred  sinking  fund 

Appleton  Extension 

Oreen  Bay  Extension 

Funded  coupon 

Oeneral  first  mortgage 

<T.  &  C.  U.  R.  R.  Co.  first  mortgage. . 
O.  &  C.  U.  R.  R.  Co.  second  mortgage. 

£2pn  and  State  Line  Railroad 

Mississippi  River  Bridge 

Cons,  sinking  fund,  Currency 

Peninsula  R.  R.  of  Mich.,  Ist  mortgage. 
Mil.  &  Chicago  R.  R.,  2d  mortgage. . . 
O.  &  Mil.  R.  R.,  1st  mortgage,  gold. . . 
Beloit  &  Madison R.  R.,  1st  mort.,gold 
Madison  Extension,  Ist  mortgage,  gold 
Menominee  Extension,  1st  mort.,  gold. 
General  consolidated 


Total 
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$1,228,700 

145,000 

265,000 

740,300 

3,678,000 

1,692,000 

22,000 


182,000 
4,307,000 

324,000 

2,000 

1,700,000 

284,000 


14,480,000 
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30,382,000 


Statement  of  expenditures  charged  to  cost  of  road  and  equipment^ 

during  year  ending  June  30, 1875, 

Extension  or  alteration  of  the  road $1 ,050 ,305  99 

Construction  of  buildings 30 ,945  17 

Cost  of  new  shops.  West  Chicago 86 ,580  91 

Cost  of  Halsted  sti-eet  viaduct,  Kinzie  street,  Chicago 33 ,658  63 

Cost  of  permanent  bridges  (new  over  old) 78 ,788  50 

Equipment 33,769  06 

Total 1 ,316,038  26 
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OEIGINAL  COST  aND  PKESENT  ESTIMATED  VALUE  OF   TOTAL 

PROPEKTY  IN  THIS  STATE. 

It  is  impossible  to  give  the  original  cost  of  prop>ert7  in  this  State,  the  records  hav- 
ing been  aestroyed  by  fire,  and  no  new  estimates  of  present  value  have  been  made. 

Locomotives,  as  per  schedule 342 

Wreckers,  as  per  schedule II 

Passenger  cars,  Ist  class 142: 

Passenger  cars,  2d  class 27 

Bamige  cars,  express,  and  others 2.^)^ 

MsLUcars 15- 

Ore  cars 1 ,957 

Preiffh  t  cars,  closed 4 ,  677 

Platform  cars 1 ,026 

Hand  cars 260 

CHARACTERISTICS  OF  ROAD. 


Chicago  to  east  end,  Mississippi  River  bridge 

Chicago  to  Freeport 

(Above  includes  35  miles  of  second  track) 

Elg^  to  Geneva  Lake    '. 

Batavia  to  St.  Charles 

East  end  Mississippi  River  bridge  to  Clinton 

Clinton  to  Cedar  Kapids 

Cedar  Rapids  to  Missouri  Valley 

Clinton  to  Lyons 

Lyons  to  Anamosa 

Stanwood  to  Tipton 

Belvidere  to  Madison 

Madison  to  Elroy 

Elroy  to  Winona  Junction 

A^nona  Junction  to  Winona  (Sub.  T&  P.  ^including  Winona 

Bridge,  1 3-10  miles, '. 

Winona  to  Marshall 

Marshal  to  State  Line 

State  Line  to  Lake  Kampeska 

Mankato  Junction  to  Mankato  (W.  M.  &  N.  W.) 

Chicago  to  Milwaukee 

Milwaukee  to  Fond  du  Lac 

Kenosha  to  Rockford 

Cliicag)  to  Fort  Howard 

Fort  Howard  to  Michigan  State  line 

Chicago  to  Montrose  (cut  off) 

Chica^  Br.  track^  Junction  to  river. . , 

Michigan  State  Line  to  Escanaba 

Escanaba  to  Lake  Angeline 

Branches  to  Mines 

Entire  length 1 ,990.78 


Entire 

Lenth  in 

length. 

Wisconsin 

,      137.00 

121.00 

44.50 

•  •  •            -   •  • 

5.60 

1.10 

81.30 

271.60 

2.60 

68.80 

8.50 

•  ■•••••• 

67.60 

47.50 

74.20 

74.20 

54.90 

54.90 

29.00 

28.00 

248.00 

•  •••■••• 

40.50 

88.50 

3.75 

85.00 

40.00 

62.63 

62.63 

72.10 

27.50 

242.20 

171.40 

49.45 

49.45 

5.20 

•  ■•••••» 

4.50 

64.65 

68.00 

38.60 



Entire  length  in  Wisconsin 662. 2d 

MHiEAGE  AJXD  TONNAGE. 

Number  of  miles  run  by  passenger  trains 2 ,720 ,856 

Number  of  miles  run  by  freight  and  mixed  trains 6 ,378 ,271 

Number  of  miles  run  by  construction  and  other  trains 422 ,874 

Total  number  passengers  carried 3 ,084 ,307 

Total  number  passengers  carried  one  mile 106 ,123 ,087 
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Statement  of  number  of  tons  of  freight  carried  and  the  number  of 
tons  carried  one  mile  on  the  ^Chicago  <&  Northwestern  Railway  and 
proprietary  roads  for  year  ending  June  30^  1875. 


Months. 


1874 

July 

August . . . 
September 
October  . . 
November 
December 

1875 
Januarr  . . 
February  . 
March  . . . 

April 

May 

June 


Tons  car- 
ried. 


325,181 
263,383 
278,168 
300.274 
345J062 
261 ,268 


281,196 
193,958 
170,436 
240,386 
239,613 
304,390 


3,153,315 


Tons  carried 
one  mile. 


41,383,934 
31,617,830 
37,397,177 
43,112,452 
52,709,151 
38,844,611 


38,365,465 

30,425,873 
24,938.483 
35,84i;823 
36,655,297 
43,254,372 


454,546,468 
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EXPENSES  DURING  THE  YEAR  ENDING  JUNE  30,  1876. 

Twelve  months  end- 
Operating  expenses :  ing  J  uno  30, 1875. 

Repairs  ot  engines  and  tenders $566 ,396  61 

Repairs  of  cars 897,296  71 

Repairs  of  buildings 134 ,915  10 

Repairs  of  fences,  gates  and  crossings 47 ,998  50 

Repairs  of  bridges  and  culverts 106 ,484  00 

Repairs  of  track 1 ,634,197  47 

Repairs  of  tools  and  machinery 98 ,657  04 

Fuel  used  by  locomotives 864,584  78 

Fuel  and  light  used  in  cars  and  at  stations 123 ,290  16 

Oil  and  waste  used. 87,897  60 

Office  and  station  furniture  and  expenses 54 ,276  56 

Furniture  and  fixtures  for  cars 15 ,189  25 

Foreign  agents 45 ,985  26 

Advertising 19,986  24 

Stationery,  printed  blanks,  tickets,  etc 49 ,221  35 

Enginemen,  firemen  and  wipers 672 ,781  01 

Conductors,  baggagemen  and  brakemen 411 ,465  02 

Laborers  and  switchmen  at  stations < 660 ,014  47 

Agents  and  clerks  at  stations 614 .  184  19 

Superintendence 108,262  35 

Rents 23 ,919  22 

IxMs  and  damage 66,289  32 

Injury  to  persons 51 ,823  57 

Teaming,  freight,  baggage  and  mails 5 ,561  53 

Miscellaneous  expenses 57,162  92 

Car-hire  over  amount  received 53 ,399  03 

Total 7,461 ,240  26 

Add  for  losses  at  Chicago  fire 18,904  90 

Add  for  taxes 372,810  77 

Total 7,862,955  93 

PAYMENTS  IN  ADDITION  TO  EXPENSES. 

Belonffinc  to 

whole  line. 

New  steel  roil,  excesss  of  cost  over  iron  rati,  old  track  ^  a.q^  g^,^  g. 

New  rail  on  new  track J *       » 

New  equipment 33,759  06 

New  bridges  and  culverts,  (not  including  replacements)  and  viaducts  113,447  13 
Real  estate  bought  during  the  vear,  for  right  of  way  and  depot  grounds  14 ,424  40 
New  tools  and  machinery  (rail  repairing,  machine  shop  at  Junction.  4,611  89 

New  buildings  (West  Chicago  shojjs) 117,529  08 

Total  paid  for  new  investment  on  the  length  of  the  company's  lines 

one  year  ago 529 ,299  36 

For  interest  on  bonds,  increased  premium  on  gold  coupons,  and  inter- 
est and  exchange 2,230 ,439  68 

Dividends  on  preferred  stock. 
None. 

Dividends  on  common  stock. 
None. 

Specify  each  patent  in  use  on  your  road,  and  the  amount  paid  as  royalty  for 
said  patents,  in  separate  items. 
None. 

How  was  amount  of  dividends  paid  the  past  year — cash,  stocky  or  otherwise? 
Specify  amounts  and  manner  of  payment. 
None  paid. 
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What  regulations  govern  vour  employees  in  regard  to  crossings  i«f  other  railroads 
and  are  they  found  to  be  su&cient? 

Employees  are  instructed  to  bring  trains  to  a  full  stop  before  crossing  the  track  of 
another  company. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  public  highways? 
And  are  these  regulations  found  to  be  sufficient/ 

Engineers  are  required  to  sound  whistle  at  signal  posts,  which  are  80  rods  before 
highway  crossings,  and  to  ring  the  bell. 

What  platform  and  coupler  between  passenji^er  cars,  do  you  use? 
The  Miller  platform  coupler. 

What  kind  of  brakes  do  you  use  on  passenger  trains? 
The  Westinghouse  air  brake. 

U.  8.  MAIL. 

Whit  U  th?  compansation  paid  you  by  theU.  S.  Government  fjr  the  transporta- 
tion of  it<)  mails,  and  on  what  terms  of  service? 

Schedule  of  contracts  with  United  States  Post-Office  Department,  for 
carrying  mails  upon  the  different  routes  below  named. 
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25,009 
25,011 
23,002 
23,003 
23,008 
25,010 
24,031 
27,013 
23,001 
23,004 
27,024 
26,012 
26,015 


Ijocation. 


Chicaeo  and  Green  Bav , 

Kenosna  and  Kockforcf 

Chicago  and  Freeport , 

Chicago  and  Clinton 

Clinton  to  Missouri  River 

Caled.  Junction  and  Elroy 

Fort  Howard  and  Ishpeming. . 

Stanwood  and  Tipton 

Chicago  and  Milwaukee 

Eljgln  and  Green  Lake 

Chnton  and  Anamosa , 

Winona  and  Winona  Junction , 
Winona  and  Mankato 


$51,450  00 

4,416  00 

25,410  00 

38,225  00 

89,505  00 

10,158  75 

15,402  00 

440  00 

19,140  00 

1 ,760  00 

2,969  00 

6,020  00 

■  12,376  00 

Total 277,267  75 


s 

Kate  per  mile 
per  annum. 

245 

210  00 

73.6 

60  00 

121 

210  00 

139 

275  00 

351 

255  00 

135.45 

75  00 

181.20 

85  00 

8.81 

50  00 

87 

220  00 

44 

40  00 

74.10 

40  00 

28 

215  00 

146.60 

85  00 

s 

3 
O 
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EXPRESS  COMPANIES. 

What  express  compani&s  run  on  vour  road,  and  on  what  terms,  and  what  condi- 
tions as  to  rates,  use  of  track,  niaohmery,  repairs  of  cars,  etc  ;  what  kind  of  busi- 
ness is  done  by  them,  and  do  you  take  their  freights  at  the  depot,  or  at  the  office  of 
such  express  companies? 
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Schedule  of  rates  paid  by  Express  companies  for  service  on  this  com- 
pany's lines. 
American  Express  Company. 


KOUTE , 


Chicago  to  Council  Blufis. 

Chicago  to  Freeport 

Chicago  to  Menomonee 

Menomonce  to    Ishpeming 

Chicago  to  EIroy 

Clinton  lo  Anamosa 

Stanwood  to  Tipton 

Kenosha  to  RocKford 

Elgin  to  CTcneva  LaIcc  .... 
Chicago  to  Fond  du  Lac. . 


Rate  jier    diem    on 
limited  tonnage. 

Limit  of  pounds  to 
be  carrieaeach  day 
at  regular  per  diem 
rates. 

liate  pr  100,  carried 
\Thoie     length     of 
route,  to  be  paid  on 
excess  of  tomiage. 

275  00 

10.000 

160 

90  00 

12.000 

75 

180  00 

10.000 

85 

20  00 

3.000 

1.10 

135  00 

10.000 

1.35 

12  50 

2.000 

62)  :> 

3  75 

1.000 

^>i 

5  07 

1.000 

60 

5  00 

1.000 

36 

40  00 

5.000 

80 

766  32 

Right  of  tlirough  business  between  Milwaukee  and  Chicago,  Elroy  and  Marshall, 
in  accordance  with  tariff  rates  to  be  paid  between  stations  agreed  upon  January  1 , 
1874. 

Business  between  Winona  and  Winona  Junction,  on  Milwaukee  and  St.  Paul 
Sailwa^y  trains  at  rate  of  30  cents  per  100  lbs.,  carried  whole  distance,  half  of 
which  IS  paid  by  this  company  to  Milwaukee  and  St.  Paul  Railway  Company  as 
their  j>rojX)rtion  of  said  earnings. 

United  States  Express  Company  . 


Route 


c 
o 


Cliicago  to  Milwaukee, 


66  66 


5  ^a 


X 

S 
3 


i*<    .S    »-! 

3 


"ii^ 


g 


17.000 


5J    O   O   -, 

'^     So 

«_§  3  S 
.5  ^  Sg 
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Do  sleeping  or  dining  cars  run  on  your  road,  and  if  so,  on  what  terms  are  they 
run,  by  whom  are  they  owned,  and  what  charges  are  made  in  addition  to  the  regu- 
lar passenger  rates? 

Sleeping  cars  are  nin;  they  are  hauled  in  consideration  of  their  use.  They  are 
owned  by  ^^  Pullman  Palace  Car  Co."  All  charges  in  addition  to  regular  passenger 
rates  are  collected  bv  the  owners. 
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ADDITIONAL  QUESTIONS. 

Date  of  original  charter  of  the  road  and  that  of  any  road  consolidated  with  it, 
with  the  name  of  the  companies. 

Chicago  &  Northwestern  R'y.  Co.,  chartered  in  Illinois  Feb.  19, 1859. 

Chica^yj^  &  Northwestern  B'y.  Co.,  chartered  in  Wisconsin,  March  14, 1859. 

Certificate  of  incorporation  made  June  6,  1859. 

Since  its  formation  the  Chicago  &  Nortliwestem  B'y.  Co.,  lias  received  by  consoli- 
dations the  following  named  companies,  to  wit: 

Dixon,  Rockford  and  Kenosha  R'y.  Co.,  Oiganized  Jan.  16,  1864.  Consolidat- 
with  C.  &  N.  W.  Co.,  Jan.  19,  1864. 

Galena  and  Chicago  Union  Railroad  Co.,  Incorporated  Jan.  16, 1836.  Con4olidat- 
ed  with  C.  &  N.  W.  R»y.  Co.,  June  2,  1864. 

Peninsala  R.  R.  Co.  (of  Michigan)  incorporated  Feb.  12,  1855.  Consolidated 
with  C.  &N.  W.  R'y.  Co.,  October  21,  1864. 

Beloit  and  Madison  Railroad  Co.,  oiganized  Sept.  1862,  consolidated  with  C.  &  N. 
W.  R'y.  Co.,  March,  1871. 

Baraboo  Air  Line  K.  R.  Co.,  incorporated  March  8,  1870,  consolidated  with  C.  & 
N.  W.  R'y.  Co.,  March  10,  1871. 

Roads  operated  under  lease  (whether  temporary  or  permanent)  giving  name,  ter- 
mini, length,  address  of  lessors  and  terms  of  lease. 

The  line  of  rood  from  Chicago  to  Milwaukee,  eighty-five  miles,  (of  which  forty 
miles  are  in  the  State  of  Wisconsin,)  is  operated  under  permanent  lease  from  the 
^^  Chicago  and  Milwaukee  Railway  Company:''  the  lessess  guaranteeing  six  per 
cent,  per  annum  on  the  stock  of  the  Chica^  and  Milwauke  Railway  Company,  and 
the  payment  of  all  bonded  debt  and  operating  expenses: 

The  line  of  road  from  Milwaukee  to  Fond  du  Lac  sixty-two  and  sixty-three  one 
hundredths  miles,  (all  in  the  State  of  Wisconsin,)  is  operated  under  permanent  lease 
from  the  **  Northwestern  Union  Railway  Company,"  the  lessees  agreeing  to  pay  a 
percentage  on  its  gross  earnings  as  follows: 

Out  of  the  first  $1 ,500,  per  mile,  per  annum  $700^  per  mile  per  annum. 

Out  of  any  excess  of  gross  earnings,  $1 ,500  per  mile  until  such  excess  shall  reach 
$3,000  per  mile,  thirty-three  and  one-third  per  cent,  thereof  as  further  rental. 

Out  or  any  excess  oi  groas  earnings  over  $4,500  per  mile  twenty  per  cent,  thereof 
as  further  rental.  And  further  agreeing  that  if  such  rental  shall  not  be  sufficient  to  pay 
the  interest  on  the  bonded  debt  of  the  Company,  to  make  np  the  deficiency. 

What  is  the  total  number  of  acres  United  States  lands  granted  to  your  Company 
by  Congress  directly,  or  through  the  State? 

Besides  portions  of  right  of  way  and  depot  grounds,  etc. ,  about  551  )490^|f  acres 
of  which  154,183yV{7  acres  had  been  received  by  the  Chicago,  St.  Paul  and  Fond  da 
Lac  Railroad  Company,  and  sold  by  order  of  court  on  account  of -that  companv's  in- 
debtedness. No  part  of  the  proceeds  thereof  having  been  received  by  the  Cnicago 
and  Northwestern  Railway  Company. 

What  number  acres  received  by  your  Company,  directly  or  indirectly? . . .  397 ,  306^jf 

What  number  acres  sold  and  conveyed? 

Total  number  of  acres  conveyed .' 30 ,941 .21 

Total  number  of  acres  sold  but  not  conveyed 2,136.69 

Total  sales  to  July  1, 1876 88,077.90 

Average  price,  per  acre,  realiased? 
All  sales  to  date  $3.21  per  acre. 

To  what  corporations  have  you  sold  land?    How  much,  and  at  what  price? 
No  sales  to  corporations. 

Number  of  acres  now  held  by  Company? 
On  July  1,  1875 364,228.29 

Average  price  asked  for  lands  now  held  by  Company? 
As  &r  as  appraised  $1.97 . 
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Amount  of  land  sold,  but  not  conveyed,  under  contracts  now  in  force? 

beiog  receipts  previous  to  July  1st,  1873 2,136  69  acres. 

The  wnole  amount  of  cash,  principal  received  for  lands  hitherto 

Sold  and  conveyed $46,731  83 

l^hole  amount  of  cash  received,  principal  aud  interest,  on  outstand- 
ing contracts  in  force ^ None . 

Wh^e  amount  of  cash  received,  principal  and  interest,  on  contracts 

forfeited None . 

Whole  amount  of  cash  received  for  stumpaffe,  trespass,  &c $1 ,843  81 

What  have  been  your  total  receipts  from  lands  ^Id,  and  contracted  to 

be  sold,  the  past  year 69 ,129  79 

Wliat  is  the  aggregate  sum  of  receipts  on  account  of  lands,  from  all 

sources  whatever,  up  to  the  present  time 107 ,705  43 
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State  op  Illinois,  ) 
County  of  Cooky  y 
Albert  Keep,  president,  and  J.  B.  Bedfield,  assistant  secretary  of  the  Chicago  and 
Northwestern  JEuulway  Company,  being  duly  sworn,  depose  and  say  that  they  have 
caused  the  for^oins  statements  to  be  prepared  by  the  proper  officers  and  agents  of 
this  company,  and  naviru;  carfuUy  examined  the  same  declare  them  to  be  true,  full, 
and  correct  statements  of  the  condition  and  affairs  of  said  company,  on  the  first  day 
of  July  A.  D.  1875,  to  the  best  of  their  knowledge  and  belief 

ALBEKT  KEEP, 
J.  B.  REDFIELD. 

Subscribed  and  sworn  to  before  me,  this  tenth  day  of  September,  A.  D.  1875. 

fiALPH  C.  RICHARDS. 

Notary  Public. 


WB8T  WISCOKSIK'B.  R.  00.  81 


REPORT 

OP  THE 

WEST  WISCONSIN  RAILWAY  COMPANY, 
For  the  Year  endiny  3(Hh  of  June,  1875. 


OFFICERS  AND  OFFICES. 

Names.  Address. 

H.  H.  Porter,  President Chicaco. 

J.  H.  Howe,  let  Vice-Prefddent Kenosoa. 

F.  E.  Trowbridge,  Secretary New  York  City. 

John  C.  Spooner,  Solicitor Hudson. 

R.  P.  Flower,  Treasurer New  York  City. 

Wm.  G.  Swan,  Greneral  Superintendent Hudson. 

H.  H.  AVeakley,  Land  Commissioner Hudson. 

J.  B.  6.  Roberts,  Chief  Engineer Hudson. 

O.K.  Barnes,  Greneral  Ticket  Agent St.  Paul . 

F.  B.  Clarke,  General  Freight  Agent St.  Paul. 

C.  D.  W .  Young,  Auditor Hudson. 

General  offices  at  Hudson,  Wis. 

Names  of  Directors.  Residence. 

H.  H.  Porter Chicaco. 

J.  H.  Howe .- Kenosha. 

Z.  G .  Simmons Kenosha. 

S.  W.  Nickezon Chicago. 

M.  Hnghitt Chicago. 

J.  B.  Redfield Chicago. 

P.  Sawyer Oshkosh . 

D.  A.  Baldwin New  York  City. 

A.  H.  Baldwin New  York  City. 

A.  Coplin New  York  City. 

H.  Seibert New  York  City. 

J.  O.  Hoyt New  York  City. 

R.  P.  Flower New  York  City. 

J.  Humbird Cumberland, Md. 

Executive  Committee.  Residence. 

H.H.Porter Chicago. 

D.A.Baldwin New  York  City. 

J.  H.  Howe Kenosha. 

Date  of  annual  election  of  directors,  first  Wednesday  in  September. 
Name  and  address  of  person  to  whom  correspondence  concerning  this  report 
should  be  directed: 
C.  D.  W.  Young,  Hudson,  Wis. 

CAPITAL  STOCK. 

Capital  stock  authorized  by  charter $9 ,000 ,000 

6 ^R  R  0— II 
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COMMON  STOCK  ISSUED. 

Stock  subscribed  bj  municipalities  paid  m  bonds None. 

Stock  subscribed  by  individuals  and  other  corporations  paid  in  cash No  record. 

Stock  issued  for  account  of  construction $5 ,000 ,000 

Stock  issued  for  bonds  of  company  cancelled No  record. 

Stock  issued  for  dividends  payable  in  stock None. 

Stock  issued  for  payment  or  noating-debt    None. 

Stock  issued  for  interest  on  bonded  debt None. 

Stock  issued  for  construction-account  on  extension-lines None. 

Stock  issued  to  represent  purchased  lines None. 

Other  common  stock  issued — and  for  what  ? None. 

Total  common  stock $8,000 ,000 

PREFERRED  STOCK  ISSUED. 

Amount  of  preferred  stock - $1 ,000 ,000 

Bate  of  preterence  and  for  wliat  issued ...  10  per  cent.;  construction. 

Total  capital  stock $9,000,000 

Proportion  of  stock  for  Wisconsin , All. 

A  list  of  stockholders  at  the  last  election  of  directors,  showing  the  name,  residence 
and  amount  of  stock  owned  by  each,  must  be  filed  herewith. 
I  None  received  by  Commissioners.] 

When  and  to  whom  was  the  original  stock  owned  by  the  company  sold,  and  what 
was  the  cash  value  realized  by  the  company  for  the  same  ? 
To  contractors  for  constructing  the  road. 

If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the 
same  was  issued,  to  whom  issued,  in  what  manner  the  same  was  paid  for,  and  the 
cash  value  realized  by  the  company  for  the  same. 

No  record. 

FUNDED  AND  UNFUNDED  DEBT. 

Describe  severally  all  outstanding  classes  of  bonds,  including  amounts,  dates  of 
issue,  interest,  where  and  when  payable: 
7  per  cent,  gold,  Jan.  1  and  July  1. 
Land  Grants,  Southern  extension.  Consolidated. 

$4,000,000  00 

640,000  00 

1,600,000  00 

2,000,000  00 


Amount  of  debt  not  secured  by  mortgage,  about 


Total  funded  and  unfunded  debt $8,140,000  00 

COST  OF  ROAD  AND  EQUIP]MENT. 

Cost  of  right  of  way No  record. 

Cost  of  r^  estate,  exclusive  of  right  of  way No  record. 

Cost  of  construction No  record. 

Cost  of  e(^uipments , No  record. 

All  other  items  of  expense  for  construction  and  equipment No  record. 

Amounts  paid  for  road,  or  portions  of  road,  not  built,  by  the  Company, 
specifying  amounts  paid,  and  how  paid,  in  each  case  and  line  acquired:  None. 

OKIGINAL  COST  AND  PRESENT  ESTIMATED  VALUE    OF  TOTAL 

PROPERTY  IN  THIS  STATE. 

DESCRIPTION  OP  PROPERTY. 

Right  of  way,  as  per  acxx>mpanying  schedule No  record. 

Land  for  depots,  stations,  etc.,  as  per  schedule No  record. 

Grading,  as  per  schedule No  record. 

Masonry,  as  per  schedule No  record. 

Bridging,  as  per  schedule No  record. 

Ties  and  tying No  record. 
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Iron  rail No  record. 

Steel  rail No  record. 

Chain,  spikes,  fish-bar,  etc No  record. 

Layiqg  track No  record. 

Paspenger  stations,  fixtures  and  furniture 19 

Rreijg^ht  stations  and  fixtures  and  furniture IS 

Engine  and  car  shops 2^ 

Machine  shops 2- 

Engine  houses  & 

Oar  sheds None 

Turn  tables 6 

Track  and  other  scales 1 

Wood  sheds  and  water  stations 14 

Fencing 60 

Elevators,  as  per  schedule None. 

Engineering  expenses  before  and  during  construction No  record. 

Salaries  of  officers  and  agents  essential  during  construction No  record. 

Incidental  expenses No  record. 

Locomotives  .  )  iq 

Tenders J * ^^ 

Oibooee  cars 12 

Snow  plows,  as  per  schedule 2 

Wreckers 1 

Passenger  cars,  Ist  class , 10 

Passenger  cars,  2d  class 3 

Bamige  and  sleeping  cat's 4 

Mulcars 3 

Buraness  car  . . .  * 1 

Freight  cars,  closed 70 

Plattonn  cars 87 

Hand  cars  .' 33 

CHARACTERISTICS  OF  ROAD. 

LENGTH  OF  ROAD. 

Milos. 

Length  of  main  line  of  road  from  St.  Croix  Lake  to  Elroy 177.5 

Length  in  Wisconsin 177.5 

From  Eau  Claire  to  Chippewa  Falls 11.0 

From  North  Wisconsin  Junction  to  end  of  track,  length  of  double  track  on 

branch 40.0 


Total  length  of  main  line  and  branches 228.5 

Miles. 
Aggregate  length  of  tracks  operated  by  this  company  computed  as  single 

track 248j^ 

Aggregate  length  of  sidings  and  other  track  not  above  named '^Ilf  ^ 

Number  of  common  points Three  (3) 

W^hat  is  the  gauge  of  your  lines? 4  feet  8)^  inches 

DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 

CHABACTEB  OP  SERVICE, 

Division  and  assistant  superintendents No  record. 

Clerks  in  offices No  record. 

Masters  and  assistant  mechanics No  record. 

Conductors No  record. 

Engineers No  record. 

BraJcemen No  record. 

Flagmen,  switch  tenders,  gate  keepers  and  watchmen No  record. 

Station  agents '..  No  record. 

Section  men No  record. 

Laborers No  record. 

Other  employees No  record. 
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MILEAOE   AND  TONAGE. 

Number  of  miles  run  by  passenger  trains No  record. 

Number  of  miles  run  by  freight  and  mixed  trains No  record. 

Number  of  miles  run  by  construction  and  other  trains No  record. 

Mileage  of  empty  freight  cars No  record. 

Total  number  passengers  carried No  record. 

Total  number  tons  freight  carried No  record. 

Total  number  passengers  carried  one  mile No  record. 

Average  distance  traveled  by  each  passenger No  record. 

Miles  per  hoar. 

The  highest  rate  of  speed  allowed  for  express  passenger  trains 35 

Schedule  rate  of  same,  including  stops 20 

The  highest  rate  of  speed  allowed  for  mail  and  accommodation  trains 35 

Schedule  of  same,  including  stops 20 

The  highest  rate  of  speed  allowed  for  freight  trains 15 

Schedule  rate  of  same,  including  stops 9 

Amount  of  freight  carried  per  train, 17  loaded  cars. 

TOTAL  FREIGHT  IN  TONS. 

Grain No  record. 

Flour. No  record. 

Provisions No  record. 

Salt,  cement  water-hme,  and  stucco No  record. 

Manu&ctures,  including  agricultural  implements,  furniture  and  wagons.  No  record. 

Live  stock No  record. 

Lumber  and  forest  products No  record. 

Iron,  lead,  and  mineral  products No  record. 

Stone,  brick,  lime,  sand,  etc No  record. 

Coal No  record. 

Merchandise  and  other  articles No  record. 

EAKNINGS  DURING  THE  YEAR  ENDING  JUNE  30,  1875. 


MONTHS. 


July 

August 

September 

October 

November.. 
December.. 


January.., 
February 

March , 

April 

May 

June 


1874. 


1875. 


Totals. 


I 


MONTHLY  KARNINOS  FROM  ALL  SOUBCES. 


e 

a 

on 


«29,654  73 
28,678  79 
31,885  31 
28.r>49  77 
24,309  88 
18,675  23 


11,500  06 
9,122  19 
15,792  68 
24,536  65 
2;),667  56 
25,711  68 


272,084  53 


o 


$30,481  01 
34,802  13 
4J$,863  8:) 
55,577  66 
44,504  21 
60,131  93 


31,931  84 
24,987  60 
39,681  71 
49,763  28 
42,789  61 
34,038  23 


$7,890 
3,310 
3,136 
3,176 
2,992 
3,177 


60 
99 
89 
59 
18 
41 


3,434  24 
3,171  16. 
3,3.'«  35 
3,293  50 
3.206  08 
3,334  63 


487,552  94   43,462  62 


to 

•a 

e 
H 


968.026  34 
66,791  91 
83,886  03 
87,303  92 
71,806  27 
71,984  57 


46,866  14 
37.280  95 
58,812  74 
77,593  43 
69,663  25 
63,084  54 


803,100  09 


Earnings  per  train  mile  run,  on  freight No  record. 

Earnings  per  train  mile  run,  on  passengers No  record. 

Average  net  earnings  per  mile  of  road,exclusive  of  sidings No  record. 

Average  net  earnings  per  train  mile No  record. 
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EXPENSES  DURING  YEAR  ENDING  JUNE  80,  1876. 

PAYMENTS  FOR  CURRENT  AND  OPERATING  EXPENSES. 

Maintenance  of  way: 

Repairs  of  track,  including  new  and  re-rolled  iron  rail  in  place  of 

old  iron  rail $164,411  71 

Repairs  of  bridges 9 ,337  00 

Repairs  of  fences 4,464  11 

Maintenance  of  buildings 18 ,067  11 

Maintenance  of  rolling  stock: 

Locomotives 36 ,879  28 

P^iasenger,  baggage,  mail,  express,  and  freight  cars 68 ,180  66 

Shop  tools  ana  machinery 4 ,701  07 

Conducting  transportation,  and  general  expenses: 

Management  and  general  office 67,104  40 

Foreign  agency  and  advertuing 14 ,024  74 

Agents  and  station  service 60 ,849  67 

CJunductors,  baggage  and  brakemen 32,677  16 

Engineers,  firemen  and  wipers 48 ,302  60 

Train  and  station  supplies 10 ,014  74 

Fuel  consumed 64 ,967  40 

Oil  and  waste 10 ,263  52 

Personal  injuries 3 ,327  66 

Damage  to  property 3,711  61 

Loss  and  damage  to  freight  and  baggage 3 ,492  61 

Legal  and  miscellaneous  expenses 38 ,615  33 

Car  hire  paid  in  excess  of  amt.  received  in  interchange  of  business .  6 ,  326  38 

Interest  and  exchange 62 ,731  63 

For  taxes 30 ,569  84 

For  insurance 64  37 

Lease  or  privily  of  other  roads  whose  earnings  are  included  in 
this  report,  givinff  name  and  amounts  paid: 

Hudson  Branch  St.  Croix  &  Taylor^s  Falls  R^y 9 ,600  00 

Total  current  operating  expenses 740 ,664  09 

EXPENSES,  Etc. 

PAYMENTS  IN  ADDITION  TO  OPERATING  EXPENSES. 

Belonging  to 
whole  line. 

New  steel  rail,  excess  of  cost  over  iron  rail,  old  track $4,192  07 

New  rail  on  new  track None. 

New  fences ; 18  00 

New  bridges  and  culverts  (not  including  replacements) None. 

Real  estate  bought  during  the  year None. 

New  tools  and  machinery 26  97 

New  buildings 416  90 

For  interest  on  bonds None  paid. 

Dividends  on  preferred  stock None  paid. 

Dividends  on  common  stock None  paid. 

What  amount  of  money  have  you  expended  for  building  roads  out  of  the 
State  from  proceeds  arising  from  business  done  on  your  roads  in  this 

State? None. 

How  was  amount  of  dividends  paid  the  pant  year — cash,  stock,  or  other- 
wise ?  Specify  amounts  and  manner  or  payment None 
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GENERAL  BALANCE  SHEET,  1st  OF  JULY,  1875. 

AS8ET8. 

Amount. 

Construction $9,879,767  50 

Equipment 550 ,969  64 

Operating  assets ^ 169 ,308  77 

Other  assets 6 ,993 ,904  47 

Being  excess  of  operating  expenses,  taxes,  interest,  rental,  etc.,  ov- 
er earnings  to  June  30,  1875 422 ,242  37 

Total 18.016,192  65 

LIABILITIES. 

Amount. 

Capital  stock $9,000,000  00 

Funded  debt 6,955,500  00 

Floating  debt 2,060,692  65 

Total 18,016,192  65 

What  is  your  estimate  of  the  cost  to  you,  for  the  transportation  of  each  passenger 
per  mile? 
Five  cents  (5c)  per  passenger  per  mile. 

What  is  your  estimate  of  the  cost  to  you,  per  ton  per  mile,  for  the  transportation 
of  freight? 
Four  cents  (4c)  per  ton  per  mile. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  other  railroads, 
and  are  they  are  found  to  be  sufficient? 
1st.  All  trains  must  come  to  full  stop. 
2d.  Perfectly  sufficient. 

f  What  regulations  govern  your  employees  in  regard  to  crossing  of  public  highways, 
and  are  these  regulations  found  to  be  sufficient? 

1st.  Must  sound  the  whistle  and  ring  the  bell.    If  crossing  is  unusually  dangerous, 
it  is  parsed  with  all  necessary  caution. 
2d.  Perfectly  sufficient,  except  as  regards  cattle  grazing  on  the  highway. 

What  platform  and  coupler  between  passenger  cars,  do  you  use? 
Miller's  patent  platform,  and  Potter's  patent  draft  iron. 

What  kind  of  brake  do  you  use  on  passenger  trains?  , 

Westinghouse  patent  air  brake  on  all  passenger  and  baggage  equipment. 

U.  S.  MAIL. 

What  is  the  compensation  paid  you  b^  the  U.  S.  Government  for  the  transportation 
of  its  mails,  and  on  what  terms  of  service? 

Mail  carried  between  all  stations,  one  each  way  daily,  Sundays  excepted.  Com- 
pensation $100  per  mile  per  annum. 

EXPRESS  COMPANIES. 

What  express  companies  run  on  your  road,  and  on  what  terms,  and  what  condi- 
tions as  to  rates,  use  of  track,  machinery ,  repairs  of  cars,  etc. ;  what  kind  of  busi- 
ness is  done  by  them,  and  do  you  take  their  freights  at  the  depot,  or  at  the  office  of 
such  express  companies? 

American  Express  Company — who  handle  their  own  freight  in  our  cars,  and  pay 
$60  per  day  for  maximum  weight  of  6,000  pounds. 

TRANSPORTATION  COMPANIES. 

What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms, 
and  on  what  conditions  as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.? 
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Do  they  use  the  cars  of  your  company,  or  thoee  furnished  by  themselyes,  and  are 
their  can  or  their  freight  giyen  any  preference  in  speed  or  order  of  transportation, 
and  if  so,  in  what  particular? 

All  connecting  railroad  companies.  Also,  all  transportation  companies  owning 
freight  cars  have  right  to  use  track,  and  when  fumi&hmg  their  own  cars,  such  cars 
earn  Ic  per  mile  for  actual  distance  run  on  this  road. 

SLEEPING  CARS. 

Do  sleeping  or  dining  cars  run  on  jour  road,  and  if  so,  on  what  terms  are  they  run, 
by  whom  are  they  owned,  and  what  charges  are  made  in  addition  to  the  regular 
passei^r  rates?  * 

Pullman  palace  sleeping  cars  run  on  all  night  trains,  for  use  of  which  owners  re- 
ceiye  four  cents  (4c)  per  mile  run,  and  maintain  the  cars,  except  when  damaged  by 
accident.  About  one  dollar  for  double  berth  is  chaiged  in  addition  to  regular  pas- 
senger fare. 

ADDITIONAL  QUESTIONS. 

Date  of  original  charter  of  the  road  and  that  of  any  road  consolidated  with  it, 
with  the  name  of  the  companies. 
Chapter  243,  Private  and  Local  Laws,  1863,  approved  April,  1863. 

Date  of  foreclosure  and  sale,  under  which  road  and  each  branch  is  now  held  and 
terms  and  amount  of  each  sale. 
There  has  never  been  a  foreclosure  of  any  mortgage  executed  by  the  company. 

Kates  and  dates  of  all  cash  dividends  on  stock  of  original  and  consolidated  90m- 
panie<t,  as  far  as  known. 
None. 

Bates  and  dates  of  ptock  and  other  dividends,  not  cash,  of  original  and  consoli- 
dated companies. 
None. 

Date  when  main  line  (giving  termini  and  length)  was  completed  and  put  in  ope- 
tion. 
Dec.  1,  1872 — Termini,  Elroy  and  Hudson. 

Date  of  the  commencement  of  operating  of  each  branch  line,  giving  termini  and 
length? 
&u  Claire  to  Chippewa  Falls;  Nov.  26,  1874;  11  miles. 
North  Wisconsin  Junction  to  end  of  track;  prior  to  July  1,  1874;  40  miles. 

Eoads  operated  under  lease,  (whether  temporary  or  permanent,)  giving  name, 
termini,  length,  address  of  lessors,  and  terms  of  lease? 

Chippewa  Falls  and  Western  Railway,  temporary  lease;  terms:  allow  owners  25 
per  cent,  of  all  gross  earnings  for  use  of  road,  this  company  paying  all  operating 
expenses. 

"^liat  running  arrangements  have  you  with  otlier  railroad  companies,  setting  forth 
the  contracts  for  the  same? 

With  Chicago  and  Northwestern  Railroad  company,  earnings  between  principal 
points  being  pro-rated  upon  basis  of  distance. 

What  is  the  total  number  of  acres  of  swamp  or  other  State 

lands  granted  to  your  company  by  the  State? None. 

What  is  the  total  number  o?  acres  United  States  lands  granted 

to  your  company  by  Congress  directly,  or  through  the  State? ...  1 ,004,160  acres. 

What  number  acres  received  by  your  company,  directly  or  in- 
directly?    759,990.60  acres. 

What  number  acres  sold  and  conveyed? 50 ,567 .70  acres. 

Average  price,  per  acre,  realized? $4 .  23 

To  what  corporations  have  you  sold  land?      How  much,  and 

at  what  price? None. 

Number  of  acres  now  held  by  your  company? 601 ,282. 34 

Average  price  asked  for  lands  now  held  oy  company? No  estimate . 

Value  of  donations  of  right  of  way  or  other  real  estate? No  record. 


88  REPORT   O^  RAILROAD  COMMISSIONERS. 

Amount  of  city,  oounty,  and  town  aid  granted  to  company  in 
exchange  for  stock,  or  otherwine?     Specify  particulars Nothing  realieed . 

Total  cash  amount  receive<I  from  such  aid? None. 

Amount  of  land  sold,  but  not  conveyed,  under  contracts  now  in  force  ? 

(acres) 108,140.56 

The  whole  amount  of  cash,  principal  received  for  lands  hitherto  sold 

and  conveyed $213 ,809  35 

Whole  amount  of  cash  received,  principal  on  outstanding  contracts  in 

force   , 208,223 

Whole  amount  of  cash  received,  principal  and  interest,  on  contracts  for- 
feited?          1 ,128  76 

Whole  amount  of  cash  receivtid  for  stumpage,  trespasses,  &c.? 54 ,029  79 

What  have  been  your  total  receipts  from  lands  sold  and  contracted  to  be 

sold  the  past  year?  (cash) 23 ,299  17 

What  is  the  aggregate  sum  of  receipts  on  account  of  lands,  from  all 

sources  whatever,  up  to  the  present  time  ? 961 ,091  19 

What  is  the  amount  now  due  the  company  on  lands  sold,  or  contracted 

to  be  sold ? 413,707  22 


WEST   WISCONSIN   E.    B,    CO, 
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90  BSPOUt    op  RAILROAD  COMMISSIOITERS. 

Of  the  aboye  accidenlB  those  numbered  as  follows  were  caused 

by  broken  rails: 

No.  9 Total    No.  One. 

Of  the  aboye  accidents  those  numbered  as  follows  were  caused  bj 

inattention  of  employees Total  No.  None. 

Of  the  aboye  accidents  those  numbered  as  follows  were  caused  by 

collisions  not  properly  coming  under  2 Total  No.  None. 

Of  the  aboye  accidents  those  numbered  as  follows  were  caused  by 

explosions Total  No.  None. 

Amount  paid  as  damages  on  account  of  stock  killed  b^  trains. . . .  )  Nothinff 

Amount  paid  as  damages  caused  by  fire  from  locomotive )  ^* 

REMA.KKS. 

No.  11  caused  by  Thos.  Bowers  jumping  on  wood-train  at  Draw  Bridge  and  riding 
without  knowledge  of  conductor  at  Hudson  Station.  In  attempting  to  jump  ofi  be- 
fore the  train  stopped,  he  made  a  mis^ep  and  fell  between  the  platform  and  the 
cars,  breaking  one  leg  aud  othem^ise  injuring  himself.-  He  fully  exonerated  the  com- 
pany from  all  blame  or  liability  in  the  premises. 

State  or  Wisconsin,  County  of  St.  Croix,  ts. 

Wm.  G.  Swan,  General  Superintendent,  and  C.  D.  W.  Young,  Auditor  of  the 
West  Wisconsin  Railway  Company,  being  duly  sworn,  depose  and  say  that  they  have 
caused  the  foregoing  statement  to  be  prepared  by  the  proper  officers  and  agents  of 
this  company,  and  having  carefully  exammed  the  same  declare  them  to  be  a  true, 
full  and  correct  statement  of  the  condition  of  the  aflairs  of  said  Company  on  the 
first  day  of  July,  A .  D .  1875,  to  the  best  of  their  knowledge  and  belief. 

W.  G.  SWAN, 

C.  D.  W.  YOUNG. 

Subscribed  and  sworn  to  before  me  this  10th  day  of  September,  A.  D.  1875. 

D.  M.  WHITE, 

Notary  Public. 
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REPORT 

OF  THE 

WESTERN  UNION  RAILWAY  COMPANY. 
For  the  Year  ending  30th  of  June,  1875. 


OFFICERS  AND  OFFICES. 

Names.                                                                Address.  Salaries. 

Hon.  Alex.  Mitchell,  President Milwaukee $1 ,000  00 

S.  S.  Merrell,  First  Vice-President Milwaukee 1 ,000  00 

D.  R,  Mav,  Secretary  and  Treasurer Milwaukee 1 ,275  00 

Fuller  &  "Harkness,  Solicitors Racine 3,000  00 

D.  R.  May,  Treasurer Milwaukee 

D.  A.  Olih,  Gengeral  Superintendent Racine 4,000  00 

Fred  Wild,  General  Ticket  and  Freight  Agent .  Racine 2 ,  500  00 

P.  Tyrrell,  Auditor Racine 2,360  00 

Totalsalaries 15,135  00 


Greneral  offices  at  Racine,  Wisconsin. 

Names  of  directors.  Residence. 

Hon.  Alex.  Mitchell Milwaukee. 

S.  S.  Merrell Milwaukee. 

Jno.  Mitchell Milwaukee. 

Hon.  J.  W.  Gary Milwaukee. 

Hans  Crocker.  /. Milwaukee. 

Jno.  Plankinton Milwaukee. 

Hon.  Russell  Sage New  York. 

H.  F.  Fuller Racine, 

D.  W.  Dame Lanark. 

Wm.  Shannon Shannon . 

E.  P.Burton Freeport. 

H.  A.  Mills Mt.  Carroll. 

Walter  8.  Gumee New  York. 

Date  of  annual  election  of  directors. 
Second  Wednesday  in  October. 

Name  and  address  of  person  to  whom  correspondence,  concerning  this  report,  should 
be  directed. 
P.  Tyrrell,  Racine,  Wisconsin. 
No  Executive  Committee. 

CAPITAL  STOCK. 
Capital  stock  authorized  by  charter $4,000,000  00 
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cx)ttMON  STOCK  ISSUED — By  puFchase. 

Stock  subscribed  hy  municipalities  paid  in  bonds 

Stock  subscribed  by  individuals  and  other  corporations  paid  m 

cash 

Stock  issued  for  account  of  construction 

Stock  issued  for  bonds  of  company  cancelled 

Stock  issued  for  dividends  pavable  in  8tx>ck 

Stock  issued  for  payment  ot  floating  debt 

Stock  issued  for  interest  on  bonded  debt 

Stock  issued  for  construction  account  on  extension  lines 

Stock  issued  to  represent  purchased  lines 

Other  common  stock  issued — and  for  what? 


S4, 000 ,000  00 


Total  common  stock 4,000,000  00 

PREFERRED  STOCK  ISSUED. 

Amount  of  preferred  stock None. 

Total  capital  stock \ 4,000,000  00 

Proportion  of  stock  for  Wisconsin 1 ,601 ,881  00 

A  list  of  stockholders  at  the  last  election  of  directors,  showing  the  name,  residence 
and  amount  of  stock  owned  by  each,  must  be  filed  herewith. 
See  list  following. 


Owners  of  stocky  July  J,  1875, 


Names. 


G.  A.  Thomson 

R.C.Tate 

E.  Northey 

II.  A.  Mills 

Wm.  Shannon 

H.  F.  Fuller 

D.  W.Dame 

J.  U.  Addams 

E.P.Barton 

R.  W.  Smiih 

S.  P.  Nash 

J.  S.  Wettmore 

D.   Andrews 

R.  Irwin  &  Co.,  in  trust. 

John  Wilson 

G.  A.  Jamison 

Ogilvy 


Russell  Sage 

W.  S.  Gumee, 

S.  S.Merrell 

Hans  Crocker 

JohnW.  Cary 

John  L.  Mitchell 

Alex.  Mitchell 

Jno.  Plankington 

C.  J.  Leresche,  Agt 

C.  J.  Leresche,  in  trust . . . 

Jas.  Macdonald 

Mil.  &  St.  Paul  Railway. 

Total 


Residence. 


Union  Town,  Pa 
Racine,  Wis. . .. 
Shannon,  111.... 
Mt.  Carroll,  111  . 
Shannon,  111 ... . 

Racine,  Wis 

Lanark,  111 

Freeport,  111  . . . 
Fi-eeport,  111... 
Racine,  \Vis.... 
New  York  City. 
New  York  City. 
Racine,  Wis. . . . 
New  York  City. 
Union  Town,  Pa 

Scotland 

Scotland 

New  York  City. 
New  York  City. 
Milwaukee,  Wis 
Milwaukee,  Wis 
Milwaukee,  Wis 
Milwaukee,  Wis 
Milwaukee,  Wis 
Milwaukee,  Wis 
London,  England 
London,  England 
London    England 
Milwaukee,  Wis. 


Amount. 


$428  56 

100  00 

500  00 

500  00 

100  00 

100  00 

100  00 

100  00 

100  00 

1,100  00 

500  00 

500  00 

500  00 

2,240  00 

200  00 

11  44 

20  00 

100  00 

100  00 

100  00 

100  00 

100  00 

100  00 

300  00 

100  00 

1,460,500  00 

16,200  00 

515,200  00 

2,0p0,000  00 


4,000,000  00 
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FUNDED  AND  UNFUl!a)ED  DEBT. 

Describe  seyerally  all  03t8t»  nding  classes  of  bonds,  including  amounts,  dates  of 
iflBue,  interest,  where  and  when  payable? 

First  mortgiage;  due  Feb.  Ist,  1896;  interest  7  per  cent.,  payable 
semi-annually,  Feb.  Ist  and  Aue.  1st .* .* $3 ,500 ,000 

Amount  of  debts  not  secured  by  mortgage 374 ,973 


Total  funded  and  unfunded  debt 

Proportion  of  debt,  bonded  and  floating,  for  Wisconsin. 


8,874,973 
1,551,811 


COST  OF  ROAD  AND  EQUIPMENT. 


.  Cost  of  right  of  way 

Cost  of  real  estate,  exclusive  of  right  of  way. . . . 

Cost  of  construction 

Cost  of  equipment 

All  other  items  of  expense  for  construction  and 
equipment 

Amounts  paid  for  road,  or  portions  'of  road,  not  built  by  the  com- 
pany (specifying  amounts  paid,  and  how  paid,  in  each  case  and  line 
aoquired)? 

Additional  construction  and  equipment 


>  By  purchase         $7,000,000 


Total  cost  of  entire  line, 


982,543 
7,982,543 


ORIGINAL   COST  AND  PRESENT  ESTIMATED  VALUE  OF  TOTAL 

PROPERTY  IN  THIS  STATE. 

(See  cost  of  road  and  equipment. ) 

CHARACTERISTICS  OF  ROAD. 


Length  of  road 

MILES. 

Weight    of 

Entire 
length. 

Length  in 
WiBoonsin . 

rail  per  y'd. 

Length  of  main  line  of  road  from  Racine  to  Rock 
Isiand  Junction t » -  -  - 

192.00 
16.50 

4.25 

68.70 
16.50 

56 

Branches — ^Name  each . 

(     Length  of  branch . .  ^ 
From  Kikhom  to  Eagle  <  Length  of  double  tr'ck  > 

(     on  branch ) 

From  Watertown  to  Hampton  coal  mines — 

(     Length  of  branch ) 

56 
56 

(  Length  of  double  track  on  branch  ) 

Ag^gregate  length  of  tracks  operated  by  this  com- 
nanv  comvuled  as  nnale  trock. 

212.75 

212.75 

23.24 

85.20 

Aggregate  length  of  sidings  and  other  track  not 
above  enumerated 

Number  of  ^^common  points'' 9 

What  is  the  gauge  of  your  line? 
Four  feet  eight  and  one-half  inches. 


94  BSPORt  Of  railroad  commissioners. 

DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 

CHARACTER  OF  SERVICE. 

Number  per-  At.  Salary 

sons  empl  yd.  pr  annum. 

Divieion  and  assistant  superintendents 1  $1 ,380  00 

Clerks  in  all  offices 38  655  00 

Master  and  assistant  mechanics 3  1 ,500  00 

Conductors 23  889  00 

Engineers 27  992  00 

Brakemen 48  520  00 

Flacmen,  switch  tenders,  gate-keepers,  and  watchmen 19  483  00 

Station  agents 44  677  00 

Section  men 193  420  00 

Ijaborers 59  411  00 

Other  employees 181  642  00 

636    363,437  00 

MILEAGE  AND  TONNAGE. 

Mi1e9. 

Number  of  miles  run  by  passenger  trains 230 ,211 

Number  of  miles  run  by  freight  and  mixed  trains 452,911 

Number  of  miles  run  by  construction  and  other  trains* , . . .  48 ,970 

Total  mileage 727,092 

Mileage  of  empty  freight  cars 2,703 ,006 

Total  number  passengers  carried 213 ,028 

Total  number  tons  freight  carried  one  mile 43 ,598 ,652 

Total  number  passengers  carried  one  mile 5 ,820 ,730 

Average  distance  traveled  by  each  passenger ^^vfs 

Miles  per  hour. 

The  highest  rate  of  speed  allowed  for  express  passenger  trains 25 

Schedule  rate  of  same,  including  stops 20 

The  highest  rate  of  speed  allows  for  mail  and  accommodation  trains 25 

Schedule  of  same,  including  stops 20 

The  highest  rate  of  speed  aUowed  for  freight  trains 15 

Schedule  rate  of  same,  including  stops ]0 

Amount  of  freight  carried  per  car 

Amount  of  freight  carried  iier  train 

TOTAL  FREIGHT  IN  TONS. 

Whole  line. 

Grain  173,121 

Flour 4,256 

Provisions 6,306 

Salt,  cement,  water  lime  and  stucco 2,467 

Manu&ctures,  including  agricultural  implements,  furniture  and  wagons. .  14,  286 

Live  stock 22,382 

Lumber  and  forest  products 67,949 

Iron,  lead  and  mineral  products 4 ,682 

Stone,  brick,  lime,  sana,  etc 10 ,422 

Coal 45,491 

Merchandise  and  other  articles 38 ,533 

Total  tons 389,895 

*Not  included  in  averages. 
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Earnings  per  mile  of  road $5 ,058  14 

Earnings  per  mile  of  road  on  freight 3 ,908  64 

Earnings  per  mile  on  passengers 980  46 

Earnings  per  train  mile  run,  on  freight 1  83 

Earnings  per  train  mile  run,  on  passengers 91 

Of  the  earnings  of  the  entire  line,  what  is  the  ratio  of  the  passenger  to  the  freight? 
As  one  to  four. 

Average  gross  earnings  per  mile  (212^^^^  miles)  of  road,  exclusive  of 
sidings $5 ,058  14 

Average  net  earnings  per  mile  {^l^^^\  miles)  of  road,  exclusive  of 
sidings 1 ,491  67 

Average  net  earnings  per  train  mile,  (683 ,122  miles) 46 

EXPENSES  DURING  THE  YEAR  ENDING  JUNE  30,  1876. 

PAYMENTS  FOR  CURRENT  AND  OPERATING  EXPENSES. 

Maintenance  of  way : 

Repairs  of  track,  including  new  and  re-rolled  iron  rail  in  place 

of  old  iron  rail $162,389  18 

Repairs  of  bridges 20,778  76 

Repairs  offences 6,440  92 

New  steel  rail,  valued  only  as  inm  rail .    ( No  steel  rail  on  road . ) 

Maintenance  of  buildings 17 ,539  50 

Maintenance  of  rolling  stock: 

Locomotives $68,720  74 

Passenger,  baggage,  mail  and  expresscars }       ««  084  65 

Freight  cars (  ' 

Shop  tools  and  machinery 6 ,234  58 

141 ,039  87 

Conducting  transportation ,  and  general  expenses: 

Management  and  general  office 33 ,075  72 

Foreign  agency  and  advertising 2 ,831  76 

Agents  and  station  service 65 ,478  52 

Conductors,  baggage  and  brakemen 52,585  43 

Eng[ineers,'firemen  and  wipers 58 ,799  64 

Tram  and  station  supplies 14,783  05 

Fuel  consumed .* 84 ,513  17 

Oil  and  waste 10,39  939 

Miscellaneous  expenses 1 ,729  84 

Savanna  transfer 7 ,736  35 

Damage  to  persons 4 ,445  77 

Car  service 6,670  31 

Damage  to  property 1 ,490  94 

Locomotive  service 600  00 

Loss  and  damage  to  freight  and  baggage 1 ,728  89 

Legal  expenses 4 ,563  52 

-     351,882  20 

Other  general  operating  expenses,  as  per  items 

below 

Current  expenses: 

Fortaxes 38,107  42 

For  insurance 6 ,062  17 

Lease  or  privilege  of  other  roads,  giving  name  and 
amounts  paid: 

Chicago,  Rock  Island  &  Pacific 15,000  00 

Milwaukee  &  St.  Paul 9,531  00 

Track  service 24,531  20 

68,700  79 

Total  current  operating  expenses,  being  71  per  cent,  of  earnings. .     768,766  522 
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ATerage  operating  expenses  per  mile  of  road,  exclusive  of  sidings. . . .  $3,613  47 

Average  operating  expenses  per  train-mile 113 

Excess  of  operating  and  current  expenses  over  earnings 317 ,352  75 

Cost  of  maintaining  track  and  bridges  per  mile  run 27 

Cost  of  repairs  of  engines  per  mile  run 10 

Cost  of  engineers  and  firemen  per  mile  run 09 

Cost  of  oil  and  waste  per  mile  run 02 

Cost  of  fuel  per  mile  run 12 

EXPENSES,  Etc. 

PAYMENTS  IN  ADDITION  TO  OPERATING  EXPENSES. 

Belonging  to 
whole  Hue. 

New  equipment $69 ,546  68 

Winter  Dndfije,  Savanna 4 ,982  77 

Interest  and  exchange '. 12 ,653  70 

Guarantee  to  Bacine  elevator 23 ,742  42 

For  interest  on  bonds 243 ,950  00 

Dividends  on  preferred  stock  )  xt     j*  -j     j 

Dividends  on  common  stock  f ^^  dividend. 

Total  payments  in  addition  to  operating  expenses 354,874  57 

How  was  amount  of  dividends  paid  the  past  year — cash,  stock,  or  otherwise  ? 
Specify  amounts  and  manner  of  payment. 
Nothing. 

7 R  B  a— II 
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What  regulations  govern  your  employees  in  regard  to  crossings  of  other  railroads, 
and  are  they  found  to  be  sufficient  ? 

All  trains  come  to  a  fall  stop  four  hundred  feet  from  other  railroads,  before  crossing 
them.    The  rule  is  fi>und  sufacient. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  public  highways, 
and  are  these  regulations  found  to  he  sufficient? 

The  engine-bdl  is  rung  and  whistle  sounded  before  crossing  highways  and  is  con- 
adered  sufficient  for  the  purpose. 

What  platform  and  coupler  between  passenger  cars,  do  you  use? 
The  Potter  draft-iron  and  coupling-platform  of  our  own  design. 

What  kind  of  brakes  do  you  use  on  passenger  trains? 
Hand-brakes  of  our  own  design. 

UNITED  STATES  MAIL. 

What  is  the  compensation  paid  you  by  the  U.  S.  Government  for  the  transporta- 
tion of  its  mails,  and  on  what  terms  of  service? 
$13,257.61)  per  annum  for  two  trains  each  way  daily. 

EXPRESS  COMPANIES. 

What  express  companies  run  on  your  road,  and  on  what  terms,  and  on  what  con- 
ditions as  to  rates,  use  of  track,  machinerv^  repairs  of  cars,  etc.;  what  kind  of  busi- 
ness is  done  by  them,  and  do  you  take  their  freights  at  the  depot,  or  at  the  office  of 
such  express  companies? 

American  Merchants'  Union  Express  (Company.  Terms,  $1,000  per  month,  one 
trip  each  way  daily.  Allowed  to  carry  three  tons  of  freight  each  way.  Freight 
received  at  depots. 

TRANSPORTATION  COMPANIES. 

What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms, 
and  on  what  conditions  as  to  rates,  use  of  track,  machfneiy,  repairs  of  cars,  etc.  Do 
they  use  the  cars  of  your  company,  or  those  furnished  by  themselves,  and  are  their 
cars  or  their  freight  given  any  preference  in  speed  or  order  of  transportation,  and  if 
so,  in  what  particular? 

None. 

SLEEPING-CARS. 

Do  sleeping  or  dining  cars  run  on  your  road,  and  if  sOj  on  what  terms  are  they 
run,  by  whom  are  they  owned,  and  what  chai^ges  are  made  in  addition  to  the  regidar 
passenger  rates  ? 

Sleeping-cars  belong  to  company.    Through-fare,  $1.50.    Between  stations,  $1. 

ADDITIONAL  QUESTIONS. 

Rates  and  dates  of  all  cash-dividends  on  stock  of  original  and  consolidated 
companies,  as  &r  as  known  ? None. 

Rates  and  dates  of  stock  and  other  dividends,  not  cash,  of  original  and  con- 
solidated companies  ? None. 

Date  when  main  line  (giving  termini  and  length)  was  completed  and  put  in  op- 
eration. 

Racine  to  Port  Byron^  completed  January  14,  1866;  182  miles.    Port  Byron  to 
Rock  Island  Junction;  10  miles;  purchased  December,  1872. 
Roads  operated  under  lease  (whether  temporary  or  permanent)  giving  name, 

termini,  lengtli,  address  of  lessors  and  terms  of  lease None . 
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What  running  arrangements  have  you  with  other  railroad  companies,  setting  forth 
the  contracts  for  the  same. 

Arrangemenl  with  Chicago,  Bock  Island  &  Pacific  Railroad  Co.,  to  run  between 
Bock  Island  Junction  and  Bock  Island,  for  which  we  pay  $15,000  per  annum. 

Trains  of  this  company  are  run  over  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
between  Western  Union  Junction  and  Milwaukee,  the  compensation  allowed  being 
forty  (40)  cents  per  train  per  mile. 

What  is  the  total  number  of  acres  of  swamp  or  other  State  lands  granted  to  your 
Company  by  the  State  ? 

No  lands  received  by  public  donation. 


WESTERN  UNION  E.   R.    CO. 
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Amount  paid  as  damages  on  account  of  stock  killed  b^  trains $1 ,025  94 

Amount  paid  as  damages  caused  by  fire  from  locomotive 375  00 

State  op  Wisconsin,  County  of  Racine^  ss. 

Daniel  A.  Olin,  General  Seperintendent,  and  P.  Tyrrell,  Chief  Clerk  of  the  West- 
ern Union  KaUroad  Company,  being  duly  sworn,  depose  and  say  that  they  have 
caused  the  foregoing  statements  to  he  prepai-ed  by  the  proper  officers  and  agents  of 
this  Company,  and  having  carefully  examined  the  same  declare  them  to  be  a  true, 
full,  and  correct  statement  of  the  condition  and  affairs  of  said  Company,  on  the  first 
day  of  July,  A.  D.  1875,  to  the  best  of  their  knowledge  and  belief. 

DANIEL  A.  OLIN, 
PATRICK  TERRELL. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public,  this  nineteenth  day  of  Novem- 
ber, A.  D.  1875. 

JOHN  B.  WINSLOW. 
Not.  Puh.^  Racine  Co.^  WU. 
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REPORT 


OF  THE 


GREEN  BAY   AND  MINNESOTA  RAILROAD  COMPANY, 

For  the  Year  ending  30th  of  June,  1875, 


OFFICERS  AND  OFFICES. 

Names.  Address.  Salaries. 

Henry  Ketchum,  President New  London, 

D.  M.  Kelly,  Vice  Preaident Green  Bay $5,000  00 

W.J.  Abrams,  Secretary  and  Paymaster Green  Bay 1 ,500  00 

Norris  &  Chynewortb,  Soliciters Green  Bay 3 ,000  00 

W.  R.  Hancock,  Treas.,  Cashier  &  Accountant.  Green  Bay 2,000  00 

S.  B .  Kenwick,  Superintendent* Green  Bay 2 ,000  00 

F.  J.  Alton,  Chief  Engineer Green  Bay 1,500  00 

R.  W.  Nathan,  Gen'l  Pas'nger  and  Ticket  Ag't.  Green  Bay 2,000  00 

Dan  Atwood,  General  Frei^t  Agent Green  Bay 2 ,400  00 

J.  M.  Norris,  Auditor Green  Bay 1 ,500  00 

Total  salaries 20,900  00 

General  office  at  Green  Bay,  Wisconsin. 

"S times  of  directors.  Reeidenco. 

H .  Ketchum Netir  London . 

I).  M.  KeUy Green  Bay. 

W.  J .  Abrams Green  Bay . 

M.  D.  Peak Green  Bay. 

Geo.  Somers Green  Bay . 

Fred  S.  Ellis Green  Bay. 

W.  E.  Peak Fort  Howard. 

E.  P  .  Hatfield,  Jr New  York. 

Walter  Scranton New  York . 

The  board  consists  of  nine  members . 

The  board  of  directors  is  the  executive  committee . 

Date  of  annual  election  of  directors. 
The  first  Monday  in  April . 

Name  and  address  of  person  to  whom  correspondence,  concerning  this  report,  should 
be  directed. 
D.  M.  Kelly,  Green  Bay,  Wisconsin. 

CAPITAL  STOCK. 

Capital  stock  authorized  by  charter $8,000,000 
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I 

COMMON  STOCK  ISSUED. 

Stock  subflcribed  by  municipalities  pid  in  bonds $709 ,000 

Stock  subscribed  by  individuals  and  otlier  corporations  paid  in  cash . .  35 ,200 

Stock  issued  for  account  of  construction 2 ,104 ,800 

Stock  issued  for  payment  of  floating  debt 5 ,000 ,000 

Total  common  stock 7,849,000 

Total  capital  stock  issued 7,849,000 

Proportion  of  stock  lor  Wisconsin 7,849 ,000 

A  list  of  the  stockholders  at  the  last  election  of  directors,  showing  the  name,  res- 
idence and  amount  of  stock  owned  by  each,  must  be  filed  herewith. 
See  list  accompanying  this  report . 

When  and  to  whom  was  the  original  stock,  owned  by  the  company  sold,  and  what 
was  the  cash  value  realized  by  the  company  for  the  same? 
Already  answered . 

If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the 
same  was  issued,  to  whom  issued,  in  what  manner  the  same  was  paid  for,  and  the 
cash  value  realized  by  the  company  for  the  same. 

None. 

FUNDED  AND  UNFUNDED   DEBT. 

Describe  severally  all  outstanding  classes  of  bonds,  including 
amounts,  dates  of  issue,  interest,  where  and  when  payable: 
1st  mortgage  $3 ,200 ,000,issued  Aug.  1, 1870,7  per  cent.  gold,pay- 
able  in  New  York,  Aug.  1,  and  Feb.  1,  principal  due  Aug.  1, 1900. 
2d  mortage  $779 ,866,  issued  Sept,  9, 1863,  8  per  cent,  currency 
payable  in  New  York,  May  1,  and  Nov.  1,  principal  due  Nov.  1, 
1893 $3,979,860  00 

Amount  of  debt  not  secured  by  mortgage 1 .461 ,301  49 

Total  funded  and  unfunded  debt 5,441 ,161  49 

Net  cash  realized  from  bonded  debt,  above  described 2 ,967 ,480  00 

The  outstanding  2d  mortgage  bonds  were  used  to  fund  coupons 

of  first  mortgage  bonds. 

Proportion  of  debt,  bonded  and  floating,  for  Wisconsin 5 ,441 ,161  49 


COST  OF  ROAD  AND  EQUIPMENT. 

• 

Cost  of  right  of  way,  cash $23,873  43 

Cost  of  r^  estate,  exclusive  of  right  of  way,  cash 11 ,047  99 

Co8tofoon8truction,($3,136,772  07  cash,  $2,104,800  stock.)  ..  5,241,572  07 

Cost  of  e(^uipment,  cash 580,283  53 

All  other  items  of  expense  for  construction  and  equipment,  cash. .  176,167  60 

Total  costof  entire  line 6,032,944  62 


ORIGINAL  COST  aND  PRESENT  ESTIMATED  VALUE  OF   TOTAL 

PROPERTY  IN  THIS  STATE. 

Right  of  way,  cash $23 ,873  43 

Land  for  depots,  stations,  etc.,  as  per  schedule 11 ,047  99 

Total  cash  valuation  of  all  lands  purchased 714 ,003  65 
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Total  cash  valuation  of  substructure 993 ,459  65 

Ties  and  tying,  cash 131 ,258  60 

Iron  rail,  main  line;  cash  No.  miles,  213;  Lbs.  wt.  per  yard,  52  / 

and  56 V  1,566,205  54 

No.  milefl  10  in  side-track;  Lbs.  wt.  per  yard ) 

Chairs,  spikes,  fish-bar,  etc.,  cash 157 ,354  29 

Laying  track 62,334  48 

Total  cash  valuation  of  superstructure 1 ,918 ,  152  91 

Passei^r  stations,  fixtures  and  furniture,  cash ^ 

Freight  stations  and  fixtures  and  furniture >  55 ,494  86 

Kngme-houses  and  car-shops ) 

Machine  shops i 

Machinery  and  fixtures,  tools  used  by  trackmen,  etc >  32,332  49 

Engine  houses ) 

Telegraph  construction  8 ,787  08 

Turn  tables 6,110  00 

Wood  sheds  and  water  stations 22,553  70 

Fencing 26,669  43 

Elevators  and  docks 73,321  85 

Total  cash  valuation  of  buildings  of  every  sort 225 ,  159  51 

Engineering  expenses  before  and  during  construction,  cash 63 ,  141  02 

(Salaries  of  officers  and  agents  essential  during  construction 31 ,044  45 

Total  cost  of  engineering  and  official  management  during 

construction 94,185  47 

Incidental  expenses,  cash 81 ,982  1 3 

Total  original  cost  in  cash  of  line  unequipped 3 ,347 ,861  09 

Locomotives,  cash.    No.  16 (  ->,«  -^^  o^ 

Tendere,  No.  16 \  162,757  90 

Snow  plows.    No  10 700  00 

Paaseiigcr  cars,  1st  class.    No.  7 31 ,339  94 

Passenger  cars,  2d  class.    No.  4 8 ,782  03 

Baggage  cars.    No.  3 , 7,270  44 

Fre^Sre,*cl^.**No.W5.\\\\\\\\\\\"*.\^                            |  292,758  10 

Platform  cars.    No.  125 75,666  12 

Hand  cars 1 ,006  00 

Total  cash  value  of  equipment 580 ,283  53 

Capital  stock  issued  for  account  of  construction 2 ,  104 ,800  00 

Grand  total  original  cost  and  estimated  present  value  of 

line  equipped 6 ,032 ,944  62 

CHARACTERISTICS  OF  ROAD. 

Milks, 
LENQTII  OF  ROAD.  Entire     Length  in    Weight  of 

Length.  Wisconsin,  rail  per  y'd. 
Length  of  main  line  of  road  from  Green  Bay  to  Mis- 

sismppi  River 213  213          52  &  56 

^BRANCHES — ^Name  each. 

Winona  branch.    Length  of  branch )            .ty  ^iz               »p 

From  Marehland  to  Winona,  leased J           ^>^  */^               oo 


Total  length  main  line  and  branches ^17)^         ^^'^/4 

*Len  length  of  Mississippi  River  bridge  at  Winona. 
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Aggregate  length  of  tracks  operated  bv  this  company  computed  at  single  track — "Hl^i 
miles. 
Aggregate  length  of  sidings  and  other  track  not  above  enumerated,  10  miles. 

Number  of  •'  common  points." Seven. 

What  is  the  gauge  of  your  lines? 4  feet,  9%  inches. 

DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 

CHARACTER  OF  SERVICE. 

Number  per-  Av.  Salary 

soDsemplyd.  pr  annum. 

Clerks  in  all  offices 6  $873  33 

Master  and  assistant  mechanics 3  1 ,  165  16 

Conductors 10  804  00 

Engineers 16  991  13 

Brakemen 16  540  00 

Flagmen,  switch-tenders,  gate-keepers,  and  watchmen 2  510  00 

Station  agents 24  543  33 

Section  men 169  652  43 

Laborers  and  mechanics 150  666  56 

Other  employees — road-master,  dock-master,  superintendent  of)  g  i  133  33 

repairs,  train-dispatcher,  assistant  engineer,  wood  and  tie  agent )  ' 

MILEAGE  AND  lX)NNAOE. 

MtleA. 

Number  of  miles  run  by  passenger  trains 134 ,590 

Number  of  miles  run  by  freight  and  mixed  trains 110 ,405 

Number  of  miles  run  by  construction  and  other  trains 105,255 

Totalmileage 350,250 

Mileage  of  empty  ireight  cars 432 ,431 

Total  number  passengers  carried 56 ,884 

Total  number  tons  freight  carried  one  mile 9 ,768 ,612 

Total  nnmber  passengers  carried  one  mile 2 ,540 ,608 

Average  distance  traveled  by  each  passenger 44 

Miles  per  hour. 

The  highest  rate  of  speed  allowed  for  express  passenger  trains 25 

The  highest  rate  of  speed  allowed  for  mail  and  accommodation  trains. .  25 

Amount  of  freight  carried  per  car,  20,000  lbs.  car-loaad 183^2  tons. 

Amount  of  freight  carried  per  train 179  "  tons. 

TOT.VL  FREIGHT  IN  TONS. 

Whole  line. 

Grain 26,590 

Flour 4,157 

Provisions 555 

Salt,  cement,  water  lime  and  stucco 2 ,267 

Manufactures,  including  agricultural  implements,  furniture  and  wagons.  1 ,869 

Live  stock 212 

Lumber  and  forest  products 45 ,905 

Iron,  lead  and  mineral  products 135 

Stone,  brick,  lime,  sand,  etc 955 

Coal 1 ,286 

Merchandise  and  other  articles 7 ,869 


Total  tons 91 ,790 
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Earnings  per  mile  of  i*oad {l  ,405  99 

Earnings  per  mile  of  ruad  on  freight 1 ,008  40 

Earnings  per  mile  of  road  on  pan^engers 391  59 

Earnings  per  train-mile,  run  on  freight 1  95 

Earnings  per  train-mile  run.  on  paaseiigers 0  62 

Of  the  earnings  of  the  entire  line,  what  is  tho  ratio  of  the  passenger  to 

the  freight 28  to  72 

Average  gross  earnings  per  mile  [214  miles]  of  road,  exclusive  of  sidings  1 ,405  99 

EXPENSES  DURING  THE  YEAR  ENDING  JUNE  30, 1875. 

PAYMENTS  FOR  CURRENT  AND  OPERATING  EXPENSES. 

Maintenance  of  way : 

Repairs  of  track,  including  new  and  re-rolled  iron  rail  in  place 

of  old  iron  rail $81 ,893  23 

Repairs  of  bridges 5,556  63 

Maintenance  of  buildings 2,570  21 

Maintenance  of  rolling  stock: 

Locomotives $16,413  38 

Passenger,  baggage,  mail  and  express  cars )       no  joa  m 

Freight  cars (       .40 ,  /oo  \}z 

Shop  tools  and  machinery 5 ,044  69 

48,244  09 

Conducting  transportation,  and  general  expenses: 

Management  and  general  office 26 ,254  87 

Foreign  agency  and  advertising 172  33 

Agents  and  station  service 23 ,485  10 

Conductors,  baggage  and  brakemen 13,451  89 

En^neers,  firemen  and  wipers 24 ,863  48 

Train  and  station  supplies 1 ,607  45 

Fuel  consumed 44,064  02 

Oil  and  waste 5,224  74 

Damage  to  persons 629  58 

Loss  and  damage  to  freight  and  baggage 3 ,640  32 

Legal  expenses 3 ,200  00 

Other  general  operating  expenses,  as  per  items 

below 14,451  64 

161 ,046  32 

Current  expenses : 

Fortaxes 2,328  79 

For  insurance. 1 ,600  00 

Lease  or  privilege  of  other  roads  whose  earnings  are 
includod  in  this  report,  giving  name  and  amounts 
paid. 

To  C.  &  N.  W.  R.  R.  Co 26,259  46 

30,188  25 

Total  current  operating  expenses 329 ,497  73 

Average  operating  expenses  per  mile  of  road,   exclusive  of  sidings  1,539  71 

Average  operating  expenses  ()er  train  mile* $0.94.07 

Cost  of  maintaining  track  and  bridges  per  mile  run ....  0 .  26 .  55  .26 

Cost  of  repairs  of  engines  per  mile  run 0.04.68  .04 

Cost  of  engineers  and  firemen  per  mile  nin 0 .07 .  09  .07 

Cost  of  oil  and  waste  per  mile  run 0 .01 .49  .01 

Cost  of  fuel  per  mile  run 0 .  11 .24  .11 

*  Figured  on  total  mileage  of  350,  250  miles. 
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EXPENSES,  Etc. 

PAYMENTS  IN  ADDITION  TO  OPERATING  EXPENSES. 

New  equipment $26 .500  00 

Total  new  investment 25 ,500  00 

For  interest  on  bondR » 60,000  00 

Total  payments  in  addition  to  operating  expenses 85 ,500  00 

Specif  each  patent  in  use  on  your  road,  and  the  amount  paid  as 
royalty  H>r  such  patents,  in  separate  items? None. 

How^  was  amount  of  dividends  paid  the  past  year — ^cash,  stock,  or 
otherwise?    Specify  amounts  and  manner  of  payment? None . 

GENERAL  BALANCE  SHEET,  Ist  OF  JUI^Y,  1875. 

ASSETS. 

Amount. 

Cost  of  road  and  equipment $12 ,086 ,134  25 

Interest  account  to  Jan.  1st,  1875 1 ,107 ,988  80 

Profit  and  loss 40,715  87 

Localaid.. 133,88120 

Fuel  on  hand 20 ,813  21 

Station  agents  and  conductors 6 ,502  42 

Various  persons  and  railroad  companies 18 ,915  72 

Operating  expenses  account  to  July  1st,  1875 139 ,626  36 

13,554,577  83 


LIABILITIES. 

Amount. 

Capital  stock $7,849,000  00 

First  mortgage  bonds 3 ,200 ,000  00 

Second  mortgage  bonds 779 ,860  00 

Lackawana  Iron  and  Coal  Co 1 ,219 ,234  85 

Four  months  scrip 12 ,215  00 

Haskell  &  Barker  CarCo 60 ,677,74 

Bills  payable 80,405  47 

Pay  rolls  not  paid 37 ,476  63 

Elmore  &  Kelley 20,743  28 

Farmers'  Loan  and  Trust  Co 1 ,500  00 

D.  M.  Kelly  11 ,245  25 

Local  aid,  payable  in  stock 133 ,890  60 

Various  persons 17 ,417  10 

Earnings  account,  from  Jan.  1st,  1875  to  July  Ist,  1875 130 ,525  74 

Balance  due  treasurer 386  17 

13,554,577  83 

What  is  your  estimate  of  the  cost  to  you,  for  the  transportation  of  each  passenger 
per  mile? 
Zj^ff  cents,  not  including  interest  on  investment,  or  depreciation  of  the  property . 

What  is  your  estimate  of  the  cost  to  you,  per  ton  per  mile,  for  the  transportation 
of  freight?' 

.2f^^  not  including  interest  on  investment  or  depreciation  of  the  property. 

What  regulation  governs  your  employees  in  regard  to  crossings  of  other  railroads, 
and  are  they  found  to  be  su^cient? 
State  law  sufficient. 

What  regulations  govern  your  employees  ^n  regard  to  crossing  of  public  highways? 
And  are  these  reflations  found  to  be  sufficient? 
State  law  sufficient. 
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What  platform  and  coupler  between  passenger  cars,  do  you  use? 
Ordinary  platform  and  plain  wrought  iron  coupler. 

What  kind  of  brake  do  you  use  on  passenger  trains? 
Hand  brakes. 

U.  S.  MAIL. 

What  is  the  compensation  paid  you  b^  the  U.  S.  Government  for  the  transportation 
of  its  maUs,  and  on  what  terms  ox  service? 
$50  per  mile;  service  six  times  a  week. 

EXPRESS  COMPANIES. 

What  express  companies  run  on  ^our  road,  and  on  wliat  terms,  and  what  condi- 
tions as  to  rates,  use  of  track,  machmery,  repairs  of  cars,  etc. ;  what  kind  of  busi- 
ness is  done  by  them,  and  do  you  take  their  freights  at  the  depot,  or  at  the  office  of 
such  express  companies? 

American  Express  Company.  81  cents  per  100  lbs.  on  freight,  'avevaged  as  car- 
ried on  vhole  length  of  road.    Greneral  express  business.    At  depot. 

TRANSPORTATION  COMPANIES. 

What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms 
and  on  what  conditions  as  to  rates,  use  of  track,  machinerv,  repairs  of  cars,  etc.? 
Do  they  use  the  cars  of  your  company,  or  those  Ifumished  oy  themselves,  and  are 
their  cars  or  their  freight  given  any  preference  in  speed  or  order  of  transportation, 
and  if  so,  in  what  particular? 

None. 

SLEEPING  CARS. 

Do  sleeping  or  dining  cars  run  on  your  road,  and  if  so,  on  what  terms  are  they  run, 
by  whom  are  they  owned,  and  what  chaises  are  made  in  addition  to  the  regular 
passenger  rates? 

None. 

ADDITIONAL  QUESTIONS. 

Date  of  original  charter  of  ^  the  road  and  that  of  any  road  consolidated  with  it, 
'with  the  name  of  the  companies. 

April  12,  1866;  original  name  of  company.  Green  Bay  and  Lake  Pepin  Railway 
company.  September  5, 1873,  name  changeil  to.  Green  Bay  and  Minnesota  Rail- 
road Company. 

Rates  and  dates  of  all  cash  dividends  on  stock  of  original  and  consolidated  com- 
panies, as  far  as  known. 
J^one. 

Rates  and  dates  of  stock  and  other  dividends,  not  cash,  of  original  and  consoli- 
dated companies. 
None. 

Date  when  main  line  (giving  termini  and  length)  was  completed  and  put  in  ope- 
tion. 
Green  Bay  to  Winona,  214  miles,  Dec.  18,  1873. 

Roads  operated  under  lease,  (whether  temporary  or  permanent,)  giving  name, 
termini,  length,  address  of  lessors,  and  terms  of  lease? 

Four  and  one  half  (4)^)  miles — Marshland  to  Winona — leased  from  Chicago  and 
Northwestern  Railway  Conapany .  This  compajw  pays  for  use  of  that  piece  of  track, 
10  per  cent,  on  one-third  original  cost,  and  pays  for  keeping  in  repair  m  proportion 
of  its  use  of  it  to  the  entire  use. 
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What  running  arrangements  have  you  with  other  railroad  companies, 
setting  fortn  the  contracts  for  the  same? 

What  is  the  total  number  of  acres  of  swamp  or  other  State  lands  granted 
to  your  company  by  the  State? 

What  is  the  total  number  of  acres  United  States  lands  granted  to  your  i        Vnno 
company  by  Congress  directly,  or  through  the  State? ^  *  * 

What  number  acres  received  by  your  company,  directly  or  indirectly? . . 

What  number  acres  sold  and  conveyed? 

To  what  corporations  have  you  sold  land?   How  much,  and  at  what  price? 

Komber  of  acres  now  held  by  your  company? 

Value  of  donations  of  right  of  way  or  other  real  estate? 
Small  value.    Have  no  estimate. 

Amount   of  city,  county,  and  town  aid  jaunted  to  company  in  ex- 
change for  stock,  or  otherwise?     Specif  particulars $709 ,000  00 

Totd  cash  amount  realized  from  such  aid? 387,890  33 

Amount  of  land  sold,  but  not  conveyed,  under  contracts  now  in  force  ?  \ 
(acres^ 

The  whole  amount  of  cash,  principal,  and  interest  received  for  lands 
hitherto  soldand  conveycKi 

Whole  amount  of  cash  received,  principal  and  interest  on  outstanding 
contracts  in  force 

Whole  amount  of  cash  received,  principal  and  interest,  on  contracts  for- 
feited?   \  ,...  None. 

Whole  amount  of  cash  received  for  stumpage,  trespasses,  &c.? 

What  have  been  your  total  receipts  from  lands  sold  and  contracted  to  be 
sold  the  past  year?  (cash) 

What  is  the  aggregate  sum  of  receipts  on  account  of  lands,  fix>m  all 
sources  whatever,  up  to  the  present  time  ? 

Wbat  is  the  amount  now  due  the  company  on  lands  sold,  or  contracted 
to  be  sold  ? 
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Of  the  above  accidentfl  those  numbered  as  follows  were  caused  hy  inattention    o 
employees; 

Kumbers  one  and  two. 

Total  number 2 

Amount  paid  as  damages  on  account  of  stock  killed  b^  trains $1 ,506  00 

Amount  x>aid  as  damages  caused  by  fire  from  locomotive 25  00 

Statj:  of  Wisconsin,  County  of  Broton^  m. 

"  D.  M-  KeUy,  Vice-President  and  General  Manager,  and  W.  R  Hancock,  Treas- 
urer, of  the  Green  Bay  and  Minnesota  Kailroad  Company,  being  duly  sworn,  depose 
and  say  that  they  have  caused  the  foregoing  statement  to  be  prepared  by  the  proper 
officers  and  agents  of  this  company,  and  having  carefully  examined  the  same  de- 
clare them  to  be  a  true,  and  correct  statement  of  the  condition  of  the  affairs  of  said 
Company  on  the  first  aay  of  July,  A.  D.  1875,  to  the  best  of  their  knowledge  and 
belief. 

D.  M.  KELLY. 

W.  B.  HANCOCK. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  September,  A.  D.  1875. 

P.  T.  BINGHAM. 
Notary  Public^  Brown  county^   Wig. 


List  of  Stockholders,  April  5,  1875, 


Names. 


Town  of  Alma 

W.  J-  Abrams 

Mary  F.  Ames 

N .  Anderson 

Town  of  Arcadia. . . . 
Town  of  Ashwabanoa 

J.  J.  Astor 

J.  S.  Bailey  

E.  Bertral 

John  I.  Blair 

James  Blair 

Town  Black  Creek . . . 

Town  Bovena 

W.  G.  Boawell 

W.  H.  Bishop 

W.  B.  Bristof 

E.  A.  Bradley 

Miles  Bristol 

Brown  County 

£.  J.  Buckam 

ThoB.  M.  Camm.... 

B.  G.  Clark 

George  M .  Clearman 

Erastus  Coming 

R.  L.  Cutting 

H.  E.  Curtis 

E.  Decker 

Town  Dexter 

Thomas  Dickson 

H.  F.  Douaman 


Residence. 


Jackson  County 

Green  Bav 

Haverhill,  Mass 

Scandam 

Trempealeau  County  . 

Brown  County 

New  York  City 

New  York 

Unknown 

Blairstown,  N.  J  .... 

New  Jersey 

Outagamie  County  . . . 

do 

Menomonee 

Unknown 

...do 

New  York  City 

Unknown 

Wisconsin 

New  York  City 


New  York  City 

Unknown 

Albany,  N.  Y. 

Unknown 

...do 

Green  Bay 

Wood  County . . 
New  York  ... 
Wateville,  Wis 


Shares. 


150 

18 

341 

5 

500 

27 

200 

266 

5 

1,012 

100 

120 

100 

1 

40 

200 

1 

50 

1,500 

78 

2 

100 

20 

150 

62 

5 

20 

200 

100 

5 
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List  of  Siockliolders, — Continued. 


Names. 


Wm.  E.  Dodge  . , 
W.  E.  Dodge,  Jr. 
W.  T.  Duiran  . . . . 

Fred  8.  Ellis 

Sarah  C.  Evans  . 


Jas.  S.  Fetherly 

Wm.S.Fisk  

P.  B.  Foster 

City  Fort  Howard 

Thos.  W.  Gall 

David  B.  Grant 

City  of  Green  Bay 

C.  Gustaviis 

E.  F.  Hatfield 

H.  Halverson 

Geoi^e  Hiles 

Town  Hixton 

Henrv  L.  Hotchkiss 

Elizabeth  Hotchkiss 

Martha  P.  Hotchkiss 

Basan  V.  Hotchkiss 

Jas.  David 

David  M.  Kelley 

Mary  M.  Kelley 

Henry  Ketchum 

Antone  Klaus 

Conrad  Kruger 

Jjockawana  Iron  and  Coal  Co. 

J.  A.  Lawton 

Irena  Larned 

Henry  Jjemphold 

M.  P.  Lindslev 

Town  Little  \<''olf 

J.  J.  Marsh. 

Elizabeth  Marsh 

Samuel  Marsh 

W.  H.  Macy 

Chas.  A.  Macy .' 

J.  A.  Mathew 

S.  F.  Mathew 

Frni  Mead 

Adeline  M.  Merriam 

Geo.  N.  Miller 

J.  W  Mitchell 

Ole  Oleson  Moland 

John  Murdock 

New  Ijondon 

Jose  V.  Orvativia 

Henry  Parish 

William  E.  Peak 

H.S.Pierce •. 

M.  D.  Peak 

Town  Plover 

J.  C.Kolph 

C.  L.  Porter 

Town  of  Preston 

P.  R.  Pyne 


Kcsidence. 


New  York  City. 

....do  

Waubasha 

Green  Bay 

New  York 

Green  Bay 

Fort  Howard . . . 

Unknown 

Brown  County . . 

Unknown  

New  York 

Brown  County.. 


New  York  City 

Trempealeau  County  . . . 

Dexterville 

Jackson  County 

Unknown  . . . .' 

...do  

...do  

...do  

...do 

Green  Bay 

Haverhill,  Mass 

New  London 

Green  Bav 


Plus 

Depere 

Unknown 

....do 

Green  Bay , 

Waumcca  County 
New  lork  City. . . 
Haverhill,  Mass.. 
New  York  City. . . 

Unknown 

....do 

...do 

....do 

...do 

Popefield,  Mass. . . 

Unknown 

New  York  City . . . 


Unknown 


New  York  City. 
...do ., 


Scranton,  Penn 

Winona 

Trempealeau  County 
New  York  City. .... 


•   •  •   • 


Shares. 


500 

40 

3 

3 

250 

2 

4 

30 

373 

100 

100 

1,000 

1 

1 

3 

90 

150 

20 

20 

20 

20 

300 

5,332 

341 

1 

25 

1 

3,768 

3 

20 

1 

11 

100 

341 

341 

1 

50 

50 

•lO 

1 

200 

312 

100 

100 

2 

10 

500 

264 

271 

1 

29C 

1 

300 

50 

10 

250 

150 


GREEN  BAY  &   MINNESOTA  R.   R.    CO. 


115 


List  of  Stockholders — Continued. 


Names. 


Andrew  Reid 

E.  C.  Read 

Henry  M.  Rice 

CD.  RobinHon 

C.  B.  Rogers 

Ruben  &  Co.  Chs 

Chas  II .  Ruseell 

S.  T.  Scranlon,  Prest. . 
S .  T..  iScranton  &  Co. . . 

Walter  Scranton 

Estate,  J .  H .  Scranton 
Joseph  H .  Scranton  . . 
Town  of  Scandinovia.. . 

Town  of  Seymour 

A.  T.  Sharpe 

Samuel  SJo^in 

John  Stewart 

J.  &D.  J.  Stewart 

W.  A.  Smith 

Geoige  Sonimcrs 

James  Stokes 

James  Stilman 

W.  Stranskey 

Town  of  St.  J^wrence. 
Moses  Taylor,  trustee  . . 

Moses  Taylor 

Abram  Tayler 

GeoF.  Talman 

John  Thorn 

Mary  F.  Towneend  . . . . 

Albert  Weiser 

Randal  Wilcox 

D.  R.  Williams 

Thomas  Wilsf)n 

Joshua  Witney 

Wood  County 

Henry  Young. 

John  *Tyrter  Johnston . . 
Casper  Zrogsky 


Residence. 


Shares. 


Depere  . . 
Unknown. 


Green  Bay 

Unknown 

New  York  City, 

...do 

Oxford,  N.  J... 

...do 

New  York  City, 


Pennsylvania 

W^aupaca  County  . 
Outagamie  County 

Wabasha 

Nyw  York  Qty... 

do 

....do 

....do 


Ix)ndon,  England 
Unknown 


New  York  City. 

...do 

New  York  City. 


Total 


Unknown. . 

...do 

Green  Bay 
Depere  . . . 
Unknown  . 
Winona. . . 


Unknown 

New  York  City 


... 


3 

80 

4 

14 

120 

62 

300 

600 

93 

251 

117 

266 

100 

70 

3 

100 

150 

100 

62 

2 

200 

300 

1 

150 

50,006 

1,57» 

2 

200 

100 

20 

9 

3 

39 

5 

16 

1,500 

100 

150 

3 

78,438 
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REPORT 

OF  THE 

PRAIRIE  DU  CHIEN  AND  McGREGOR  RAILWAY  COM- 
PANY. 

For  the  Year  ending  30th  of  June,  1875. 


OFFICERS  AND  OFFICES. 

Names.  Address.  Salaries. 

John  Lawler,  president Prairie  du  Chien $6 ,000  00 

James  Lawler,  secretary Prairie  du  Chien 1 ,200  00 

James  Lawler,  treasurer 

S.  E.  Farnham,  general  manager 1 ,200  00 

Total  salaries 8,400  00 


General  offices  at  Prairie  du  Chien,  Wis. 

Names  of  directors.  Residence.  Amount  of  Stock 

John  Lawler Prairie  du  Chien $96,000  00 

James  Lawler Prairie  du  Chien 1 ,000  00 

George  L.  Bass McGr^j^or 1 ,000  00 

S.  E.  Farnham Prairie  du  Chien 1 ,000  00 

Robertson  James Prairie  du  Chien 1 ,000  00 

Total 100,000  00 


Date  of  annual  election  of  directors. 
October  9th. 

Name  and  address  of  person  to  whom  correspondence,  concerning  this  report,  should 
be  directed. 
John  Lawler. 

CAPITAL  STOCK. 

Capital  stock  authorized  by  charter $100 ,000  00 

COMMON  STOCK  ISSUED. 

Stock  subscribed  by  individuals  and  other  corporations  paid  in  cash. .    $100,000  00 
Total  common  stock 100 ,000  00 


Total  capital  stock $100,000  00 

Proportion  of  stock  for  Wisconsin  (Jg) 87 ,500  00 

A  list  of  stockholders  at  the  last  election  of  directors,  showing  the  name,  residence 
and  amount  of  stock  owned  by  each,  must  be  filed  herewith. 
(See  list  of  directors.) 
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When  and  to  whom  was  the  original  stock  owned  by  the  company  sold,  and  what 
as  the  cash  value  realized  by  the  company  for  the  same  ? 

To  J.  Lawler,  Jas.  Lawler,  G.  L.  &say  J.  H.  Houston  and  P.  Doyle,  for  $100,- 
000. 

If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the 

Hune  was  issued,  to  whom  issued,  in  what  manner  the  same  was  paid  for,  and  the 
ca«h  value  realized  by  the  company  for  the  same. 

None  issued. 

FUNDED  AND  UNFUNDED  DEBT. 

Describe  severally  all  outstanding  classes  of  bonds,  including  amounts,  dates  of 
isBoe,  mterest,  where  and  when  payable: 
No  indebtedness . 

COST  OF  ROAD  AND  EQUIPMENT, 

(^of  right  of  way )  $2,610  00 

Cost  of  construction  : J  ^   ' 

Bridging 65,000  00 

Iron  and  grading 32,000  00 

Total  cost  of  entire  line 99,610  00 

Wisconsin  lines,  seven-eights  of  entire  line 87,158  25 

OKIGINAL  COST  AND  PRESENT  ESTIMATED  VALUE    OF  TOTAL 

PROPERTY  IN  THIS  STATE. 

DESCRIPTION  OP  PROPERTY. 

Total  cash  valuation  of  all  lands  purchased $2,610  00 

Grading  as  per  schedule 2 ,000  00 

Bridging,  as  per  schedule,  No.  wooden  bridges,  2 65 ,000  00 

Total  cash  valuation  of  substructure 67,000  00 

Tiesand  tving 4,400  00 

Iron  rail,  No.  miles,  2j«<;  lbs.  wt.  per  yard,  56 12,000  00 

ChairB,  spikes,  fish-oar,  &c 2 .600  00 

Total  cash  valation  of  superstructure 19 ,000  00 

Engineering  expenses  before  and  during  constniction 3 ,  000  00 

Sabiries  of  officers  and  agents  essential  during  construction 8 ,000  00 

Total  cost  of  engin'g  and  official  management  during  construction .  11, 000  00 

Total  original  cost  and  present  estimated  cash  value  of  line  unequipped  99 ,610  00 
Total  cash  value  of  equipment.  Furnished  by  C.  M.  &  St.  Paul  K'y.  Co 

Grand  total  original  cost  and  esti'ted  present  value  of  line  equipped  99 ,610  00 


118 


KXPO^T   OF  RAILROAD  COMMISSIONERS. 


CHARACTERISTICS  OF  ROAD. 


TjKnotii  op  road 

MILES. 

W^eight    of 

Entire 
length. 

Length  in 
Wisconsin . 

rail  per  y'd. 

r<ength  of  main  line  of  road  from  Prairie  du  Chien 
to  McGresror 

2 

>2 

66 

Xiencrth  of  double  track  on  main  line 

Total  length  of  main  line  and  branches 

-       1      „             1 LM1_..    ■      .J_- ~: ! r—^—. T^— ^-^^ r- 

2 

1^4 

Aggregate  length  of  tracks  operated  by  this  company,  computed  as  tingle 

track 2}4  miles. 


DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 


CHARACTER  OF  SERVICE. 


Division  and  assistant  superintendents 

Clerks  in  all  offices 

Conductors 

Engineers 

firakemen 

Flagmen,  switch  tenders,  gate  keepers  and  watchmen,  (per 

month) 

Section  men,  (furnished  by  C.  M.  &  St.  P.  R'y  Co. 


Number  of 

perflons 

employed. 

1 


1 
1 
1 
2 


Average 

salary  per 

annum. 

Si  ,500  00 
800  00 

1 ,200  00 
800  00 

6,600  00 


11      50  to  65  00 


MILEAGE    AND  TONNAGE. — Miles. 


Number  of  miles  run  by  passenger  trains 

Number  of  miles  run  by  freight  and  mixed  trains 


Whole 
lino. 

1,600 
5,760 


Total  mileage 

Average  distance  traveled  by  each  passenger. 


The  highest  rate  of  speed  allowed  for  express  passenger  trains. 

The  highest  rate  of  speed  allowed  for  freight  trains 

Amount  of  freight  carried  per  car,  tons 

Amount  of  freight  carried  per  train,  tons 


In  Wis- 
consin. 

1,400 
5,040 


7,360        6,440 


I^^jT 


Miles  per  hour. 

6  6 

5  5 

10 
250 


Total  freight  in  tons,  (estimated) 400,000 
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GROSS  EAKNINGS  DURING  THE  YEAR  ENDING  JUNE  30,  1875. 

MONTHLY   EARNINQS  FROM  ALL  SOURCEfl. 


Months 


1874. 

July 

August 

September. 
Ocftober.,. 
November 
December 

1875. 
Jannarv . . . 
FebruaVy  . 

March 

April 

Ma/ 

June 


PASSENGERS. 


FREIGHT. 


Whole 
line. 


Wis- 
consin. 


Totals. 


2,100 


1,800 


Whole 
line. 


4,881 
2,623 
6,390 
6,810 
3,974 
4,896 

4,510 
3,310 
2,071 
3,207 
4,430 
4,450 


WiP- 
consin. 


S. 


51.983 


45,485 


Earnings  per  mile  of  road $20 ,000 

Of  the  earnings  of  the  entire  line,  what  is  the  ratio  of  the  passenger  to 

the  freight 1  to  20 

Average  gross  earnings  per  mile  of  road,  exclnsive  of  sidings 20 ,000 

Average  net  earnings  per  mile  of  road,  exclusive  of  sidmgs 12 ,000 

EXPENSES  DURING  YEAR  ENDING  JUNE  30,  1875. 


PAYMENTS  FOR  CURRENT  AND  OPERATING  EXPENSES. 

Maintenance  of  way: 

Repaira  of  track,  including  new  and  re-rolled  iron  rail  in  place  of 

old  iron  rail 

Repairs  of  bridges 

Repairs  of  fences 

Conducting  transportation,  and  general  expenses 

Management  and  general  •)ffice 

Conductors,  baggage  and  brakemen 

Engineerp,  firemen  and  wipers 

Train  and  station  supplies 

Fuelconsumed 

Oth»;r  general  operating  expenses,  as  per  items  below 

For  taxes 

For  insurance 

Total  current  expenses,  being 

Excess  of  earnings  over  operating  and  current  expenses 


Bolonflring  to 
whole  line 

$7,900 

3,200 

4,700 

$14,900 

8,400 

2.400 

1,200 

700 

2,200 

4,750 

1,700 

3,000 

13,775 

27,000 


EXPENSES,  Etc. 
No  payments  in  addition  to  operating  expenses. 
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GENERAL  Balance-sheet,  ist  of  july,  1375. 

Amets  : 
Cash  value  of  road $100 ,000 

Liabilities : 
Capital  stock $100 ,000 


ADDITIONAL  Ql^ESTIONS. 

Date  of  original  charter  of  the  road  and  that  of  any  road  consolidated  with  it, 
ysiih.  the  names  of  the  companies. 

October  10,  1872. 

Date  when  main  line  (giving  length  and  termini,)  was  completed  and  put  in  ope- 
ration. 

April  15,  1874. 

ACCIDENTS. 

No  accidents. 

State  of  Wisconsin,  County  of  Crawford^  «*. 

I,  James  Lawler,  secretary  and  treasurer  of  the  Prairie  du  Chien  and  McGregor 
Kail  way  Company,  being  duly  sworn,  depose  and  say  that  I  have  caused  the  fore- 
going statements  to  be  prepared  by  the  proper  officers  and  agents  of  this  company, 
and  having  carefullv  examined  the  same  declare  them  to  be  a  true,  iiill  and  correct 
statement  of  the  condition  and  affairs  of  said  company,  on  tlie  first  day  of  July,  A.  D. 
1876,  to  the  best  of  my  knowledge  and  belief. 

JAMES  LAWLER. 

Subscribed  and  sworn  to  before  me,  L.  F.  S.  Viele,  this  20th  day  of  August,  A.  D. 
1876. 

L.  F.  S.  VIELE, 

Notary  Public. 
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REPORT 

OP  THE 

MINERAL  POINT  RAILROAD, 
For  the  Year  endiny  30th  of  June,  1875. 


OFFICERS  AND  OFFICES. 

Names.  Address.  Salaries . 

lather  Beecher,  President Detroit,  Mich $3 ,000 

Oalvert  Spensley,  Secretary Mineral  Point,  Wis 

M.  M.  Cothren,  Solicitor Mineral  Point,  Wis 1 ,000 

LiUther  Beecher,  Treasurer Detroit.  Mich 

(Jeo.  W  Cobb,  General  Manager Mineral  Point,  Wis 5,000 

C  Gen.  Ticket  Agent,    j 

Calvert  Spensley,  <  Gen.  Freight  Agent,  > 1 ,800 

(Auditor,  )  

Total  salaries 10 ,800 

General  offices  at  Mineral  Point,  Wis. 

Names  of  Directors.  Residence. 

Luther  Beecher, Detroit,  Mich. 

Geo.  W .  Cobb Mineral  Point,  Wis. 

M.  M.  Cotliren Mineral  Point,  W^is. 

Calvert  Snensley Mineral  Point,  Wis. 

Geo.  L.  Beecher Port  Burwal,  Ont. 

Date  of  annual  election  of  directors. 

First  Monday  in  July. 

Name  and  address  of  person  to  whom  correspondence,  concerning  this  report 
should  be  directed. 
Geo.  W.  Cobb,  General  Manager,  Mineral  Point,  Wis. 

CAPITAL  STOCK. 

Capital  stock  authorized  by  charter $2,000 ,000  00 


COMMON  STOCK  ISSUED. 

Stock  subscribed  by  municipalities  paid  m  bonds 

Stock  subscribed  oy  individuals  and  other  corporations  paid  in 

cash 

Stock  issued  for  account  of  construction 

Stock  issued  for  bonds  of  company  cancelled 

Stock  issued  for  dividends  payable  in  stock 

Stock  issued  for  payment  or  floating-debt    

Stock  issued  for  interest  on  bonded  debt .' 

Stock  issued  for  construction-account  on  extension- lines 

Stock  issued  to  represent  purchased  lines 

Other  common  stock  issued — and  for  what  ? 

Totol  common  stock 1,200,000  00 

Total  capital  stock 1,200,000  00 

Proportion  of  stock  for  Wisconsin 1 ,128 ,274  00 


See  answer  to 
question  No. 
19. 
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If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the 
same  was  issued,  to  whom  issued,  in  what  manner  the  same  was  paid  for,  and  the 
cash  value  realized  by  the  company  for  the  same. 

This  company  was  organized  November  12,  1861.  The  property  of  the  old  Min- 
eral Point  railroad  company  was  sold  under  a  decree  rendered  in  the  Circuit  Court 
of  the  United  States  for  the  district  of  Wisconsin.  Such  property  was  ot^nized  by 
parties  who  organized  the  present  company.  See  Articles  of  Organization,  Keport 
of  Railroad  Commissioners,  1874,  page  96,  appendix. 

Total  stock  of  company,  all  common,  $1,200,000.00. 

FUNDED  AND  UNFUNDED  DEBT. 

Describe  severally  all  outstanding  classes  of  bonds,  including  amounts,  dates  of 
issue,  interest,  where  and  when  payable? 
First  mortgage  bonds  issued  in  1868,  10  per  cent,  inter- 
est pavable  semi-annually,  at  Second  National  Bank, 

Detroit,  due  in  1890,  amount $320,000  00 

Amount  of  debt  not  secured  by  mortgage None. 

Total  funded  and  unfunded  debt 320,000  00      300,600  00 

Net  cash  realized  from  bonded  debt,  above  described 320 ,000  00 

Proportion  of  debt,  bonded  and  floating,  for  Wisconsin 300 ,600  00 

COST  OF  ROAD  AND  EQUIPMENT. 

S3C  an4W3r  to  qu3.4lon  19,  b-3r3rj.    No  data  on  hand  to  show  original  cost  of  road. 

ORIGINAL   COST*  AND  PRESENT  ESTIMA.TED  VALUE  OF  TOTAL 

PROPERTY  IN  THIS  STATE. 

Right  of  way,  as  per  accompanying  schedule $14 ,400  00 

Land  for  depots,  stations,  etc.,  as  per  schedule 12 ,000  00 

Total  cash  valuation  of  all  lands  purchased 26 ,400  00 

Grading,  as  per  schedule,  31  miles  at  $15 ,000  per  mile 465,000  00 

Masonry,  as  per  schedule.    No.  culverts,  43 :  18 ,  115  00 

Bridging,  as  per  schedule.    No.  wooden  bridges,  8 40 ,000  00 

Total  cash  valuation  of  superstructure 618 ,115  00 

Ties  and  tying  2,500  tics  per  mile  at  fifty  cents,  35  miles  including 

sidings 45,000  00 

Iron  rail.    No.  miles,  36.     Lbs.  wt.  per  yard.  66 221 ,760  00 

Chairs,  spikes,  fish-bai*,  etc . ,  for  36  miles 50 ,400  00 

Laying  track .' 14 ,400  00 

Total  cash  valuation  of  superstructure 331 ,560  00 

No. 

Passenger  stations,  fixtures  and  furniture,  as  per  schedule...     4  9,500  00 

Machine  shops,  as  per  schedule 6 ,000  00 

Machinery  and  fixtures,  as  per  schedule 5 ,000  00 

Engine  houses,  as  per  schedule 3 ,000  00 

Car-eheds,  as  per  schedule 300  00 

Turn  tables,  as  per  schedule I  1 ,000  00 

Wood  sheds  ana  water  stations,  as  per  schedule 4  6 ,000  00 

Fencing.     No.  miles;  30 24,000  00 

Total  cash  valuation  of  buildings  of  every  sort 53 ,800  00 

*See  answer  to  question  19,  before.     No  data  on  hand  to  show  original  cost  of  road. 
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No. 

liocomotives,  as  per  schedule.    Av.  wt.  tons,  25 5 

Pasaeoger  cars,  Ist  class 2 

Passenger  cars,  2d  class 3 

Ba^ge  care 2 

Freiffht  cars,  closed 26 

Platform  care 26 

Hand  care 


Total  cash  value  of  equipment, 


Grand  total  original  cost  and  estimated  present  value  of  line 
equipped 


$54,000  00 

8,000  00 

7,500  00 

4,000  00 

15,600  00 

11,700  00 

500  00 

101 ,300  00 


1,131,175  00 


CHARACTERISTICS  OF  ROAD. 


LENGTH  OP  ROAD — MileS. 


Entire  Length  in  Weight  of 

length.         Wisoonsin.  rail  pry*d. 


Leneth  of  main  line  of  road  from  Mineral  Point  to 

Warren 33  31 

Branches — ^Name  each. 
Calamine  to  Platteville,  length  of  branch 18  18 

Aggregate  length  of  tracks  operated  hy  this  company  computed  an  single 
track  (miles) 

Am^ate  length  of  sidings  and  other  track  not  above  enumerated 

ISi  umber  of  ^^common  points" 

What  is  the  gauge  of  your  line? 
Four  feet  eight  and  one-half  inches . 


66 


56 


61 
5 
2 


DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 


CHARACTER  OF  SERVICE. 


Division  and  assistant  superintendents 

Clerks  in  all  offices 

Master  and  assistant  mechanics 

ConductosB 

Eneineers 

Brakemen , 

Flaxen,  switch-tenders,  gate-keepers  and  watchmen, 

Station  agents 

Section  men , 

Other  employees 


No.  of  persons 
employed. 

1 

4 

15 

2 

4 

4 

2 

7 

50 

20 


MILEAOE  AND  TONNAGE — MILES. 


Whole  line. 

Number  of  miles  run  by  passenger  trains No  passenger  trains. 

Number  of  miles  run  by  Ireight  and  mixed  trains 53 ,836 

Number  of  miles  run  by  construction  and  other  trains 4 ,200 


Total  mileage 

Proportion  for  Wisconsin,  49 .  51 . 


58,036 
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Mileage  of  empty  fveight  cars No  data. 

Total  namber  pasBengers  carried 21 ,499 

Total  number  tons  freight  carried  one  mile 1 ,941  ,&45 

Total  number  passengers  carried  one  mile 303 ,017 

Average  distance  traveled  by  each  passenger 18^^ 

The  highest  rate  of  speed  allowed  for  express  passenger  trains? 
None  of  these  trains. 

Schedule  rate  of  same,  including  stops? 
None  of  these  trains. 

The  highest  rate  of  speed  allowed  for  mail  and  accommodation  trains? 
Sixteen  miles  per  hour. 

Schedule  of  same,  including  stops? 
Sixteen  miles  |)er  hour. 

The  highest  rate  of  speed  allowed  for  freight  trains? 
Sixteen  miles  per  hour. 

Schedule  rate  of  same,  including  stops? 
Sixteen  miles  per  hour. 

Amount  of  freight  carried  per  car 20 ,000  lbs . 

Amount  of  freight  carried  per  train, 100 .000  lbs. 

TOTAL  FREIGHT  IN  TONS.  ^ 

Whole  line. 

Grain 13,797 

Flour 300 

Provisions 2,039 

Salt,  cement  water-brae,  and  stucco 710 

Manu&ctures,  including  agricultural  implements,  furniture  and  wagons  494 

Live  stock 11 ,200 

Lumber  and  forest  products 7 ,556 

Iron,  lead,  and  mineral  products 15 ,561 

Stone,  brick,  lime,  sand,  etc 318 

Coal 2 ,918 

Merchandise  and  other  articles 6 ,972 

Total  tons 61 ,865 

Proportion  for  Wisconsin 58 .439 

EARNINGS  DURING  THE  YEAR  ENDING  JUNE  30,  1875. 


Months. 


1874. 

July 

August 

September 

October 

November 

December 

1875. 

January 

February  

March 

April 

May , 

June 

Totals 


MONTHLY  KARNINOS  FROM  ALL  SOURCES. 


o 

CD 

s 
o 

Pi 


$1,523  07 
1,489  62 
1,446  22 
1,779  60 
1,:{98  41 
1,494  13 


1,057  12 
892  02 

1,314  4:^ 
962  82 

1,2:^9  02 

1,600  83 


16,197  29 


to 

o 
u 


$7,080  89 

6,:559  89 

5,152  48 

7,457  4:^ 

10,809  86 

10,:i57  12 


7,614  82 
7,219  37 
5,005  28 
6,:i34  37 
5,604  39 
6,455  54 


84,739  33 


or. 

!?3 


215  42 
215  42 
215  42 
215  42 
215  42 
215  42 


215  42 
215  42 
215  42 
215  42 
215  42 
215  12 


2,588  04 


u 
K 


100  00 
100  00 
100  (K) 
100  00 
100  00 
100  00 


100  00 
100  00 
100  00 
100  00 
100  00 
100  00 


1,200  00 


16,193  91 
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£aniingB  per  mile  of  road $2 ,058  36 

£amings  per  mile  of  road  on  freight 1 ,661  55 

Canungs  per  mile  on  passengers 317  59 

Earnings  per  train  mile  nm,  on  freight 1  57 

Earnings  per  train  mile  ran,  on  passengers 30 

Of  the  earnings  of  the  entije  line,  what  is  the  ratio  of  the  passenger  to 

the  freight  ? as2toll 

Average  gross  earnings  i)er  mile  (51  miles)  of  road,  exclusive  of  sidings.     2,053  36 

EXPENSES  DURING  THE  YEAR  ENDING  JUNE  30.  1874 

PAYMENTS  FOB  CURRENT  AND  OPERATING  EXPENSES. 

Belonging  to 
Maintenance  of  way:  ^  whole  line. 

Repairs  of  track,  including  new  and  re-rolled  iron  in  place  of  old 

iron  rail $54,268  52 

Repairs  of  bridges 3,688  71 

Repairs  of  fences 5,100  00 

Maintenance  of  buildings 1 ,193  11 

Maintenance  of  rolling  stock: 

Locomotives 

Passe^^r,  baggage  and  express  cars. 

Freight  cars 

Shop-tools  and  machinery 

Conducting  transportation,  and  general  expenses: 

Management  and  gederal  office 14 ,065  20 

Agents  and  station  service 8 ,875  80 

Conductors,  baggage  and  brakemen 4 ,521  00 

Engineers,  firemen  and  wipers 5 ,524  00 

Fuel  c«:>nBumed 10,794  73 

Oil  and  waste 816  26 

Personal  expenses 274  51 

Damage  to  property 35  00 

Loss  and  damage  to  freight  and  baggage 237  98 

Legal  expenses 1 ,200  00 

Other  general  operating  expenses,  as  per  items  below,  freight  bills.  1 ,439  76 

Current  expenses: 

For  taxes 4,854  27 

For  miscellaneous 1 ,085  42 

Totat  current  operating  expenses,  being  127  per  cent,  of  earnings. .   134,168  18 
Average  operating  expenses  jier  mile  of  road,  exclusive  of  sidings 2,630  74 

Average  oj)erating  expenses  per  train  mile 2  33 

Cost  of  maintaining  track  and  bridges  per  mile  run .998 

Cost  of  repairs  of  engines  per  mile  run 27.9 

Cost  of  engineers  and  firemen  per  mile  run .  095 

Cost  of  oil  and  waste  per  mile  ran .095 

Cost  of  fuel  i)er  mile  ran .  016 

18.6 


EXPENSES,  ETC. 

PAYMENTS  IN  ADDITION  TO  OPERATING  EXPENSES. 

New  equipment $3 ,950 

Total  new  investment 3 ,950 

For  interest  on  bonds 37 ,000 

Total  payments  in  addition  to  operating  expenses 35 ,950 

Specify  each  patent  in  use  on  your  roaa,  and  the  amount  paid  as  royalty  for 

saia  patent^,  in  separate  items None. 

How  was  amount  of  dividends  paid  the  past  year — cash,  stock,  or  otherwise? 

Specify  amounts  and  manner  of  payment None. 
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gener/lI.  Balance  sheet,  ist  of  july,  1875. 

Nothing  due  from  company,  or  owing  to  it,  except  ordinary  monthly  businesB  with 
other  roaas.    Settled  before  this  re[X)rt  is  dated. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  other  railroads, 
and  are  they  found  to  be  sufficient? 
Cross  no  railroads. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  public  high- 
ways?    And  are  these  regulation  found  to  be  sufficient? 
Whistle  and  ring  bell.    Found  sufficient. 

What  platform  and  coupler  between  passenger  cars,  do  you  use? 
No  passenger  trains.     Ordinary  platform  and  coupler  used . 

Wliat  kind  of  brakes  do  you  use  on  passenger  trains? 
Ordinary  brake  on  trains.    No  passenger  tmins. 

U.  S.  MAIL. 

What  is  the  compensation  paid  you  by  the  U.  S.  Government  for  the  transporta- 
tion of  its  mails,  and  on  wliat  terms  of  service? 
$50  der  mile  for  daily  service  each  way,  except  Sundays. 

express  COMPANIES. 

What  express  companies  run  on  your  road,  and  on  what  terms,  ecnd  what  condi- 
tions as  to  itttes,  use  of  track,  machinery,  repairs  of  care,  etc.,  what  kind  of  business 
is  done  by  them^  and  do  you  take  their  freights  at  the  depot,  or  at  the  office  of  such 
express  compames? 

We  carry  freight  for  American  Express  Company  in  our  cars,  for  a  stipulated 
monthly  compensation.  Freight  is  received  on  cars^  and  in  chai*ge  of  express  com- 
pany employees. 

TRANSPORTATION  COMPANIES. 

What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms, 
and  on  what  conditions  as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.? 
Do  they  use  the  cars  of  your  company,  or  those  fumislied  by  themselves,  and  are 
their  cars  or  their  freight  given  any  preference  in  speed  or  order  of  trasportation, 
and  if  so  in  what  particular? 

None. 

SLEEPING  CARS. 

Do  sleeping  or  dining  cars  run  on  your  road,  and  if  so,  on  what  terms  are  they 
run,  by  whom  are  they  owned,  and  what  charges  are  made  in  addition  to  the  regular 
passenger  rates? 

None. 

ADDITIONAL  QUESTIONS. 

Date  of  original  charter  of  the  road  and  that  of  any  road  consolidated  witli  it,  with 
the  names  of  the  companies. 

Date  of  original  charter  of  old  Mineral  Point  Railroad  Compjmy,  April  17,  1852. 
See  Report  of  Railroad  Commissioners,  1874.    Appendix  pages  83  to  96. 

Date  of  foreclosure  and  sale,  under  which  road  and  each  branch  is  now  lield,  and 
terms  and  amount  of  each. 
See  Report  of  Railroad  Commissioners  as  above. 

Rates  and  dates  ot  all  cash  dividends  on  stock  of  original  and  consolidated  com- 
panies, as  far  as  known. 
None . 
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Kates  and  dates  of  stock  and  other  dividends,  not  cash,  of  original  and  consolidated 
companies. 
None. 

Date  when  main  line  (giving  termini  and  length)  was  completed  and  put  in  opera- 
tion. 

Main  line,  Warren,  III.,  to  Mineral  Point,  was  completed  May,  1857.  I^ength  33 
miles. 

Date  of  the  commencement  of  operating  of  each  branch-line,  giving  teimini  and 
length. 
Branch  from  Calamine  to  Platteville;  18  miles;  completed  July,  1870. 

Roads  operated  under  lease  (whether  temporary  or  permanent)  giving  name, 
termini,  length,  address  of  lessors,  and  terms  of  lease .None. 

What  is  the  total  number  of  acres  of  swamp  or  other  State  lands  granted  to 
your  company  by  the  State? None. 

What  is  the  total  number  of  acres  United  States  lands  granted  to  your  compa- 
ny by  Congress  directly,  or  through  the  State? None. 

What  number  acres  received  by  your  company,  directly  or  indirectly? None. 

What  number  acres  sold  and  conveyed? None. 

Average  price,  per  acre,  realized? None. 

To  what  corporations  have  you  sold  land  1    How  much,  and  at  what  price? .  .None. 

Number  of  acres  now  held  by  company? None. 

Average  price  asked  for  lands  now  held  by  company? None. 

Value  of  donations  of  right-of-way  or  other  real  estate? None. 

Amount  of  city,  county,  and  town  aid  granted  to  company  in  exchange  for  stock, 
or  otherwise?    Specify  particulars. 

$150 ,000  bonds  received  from  county  of  Iowa;  $60  ^000  by  town  of  Mineral  Point, 
and  $10,000  b^v  town  of  Waldwick,  to  old  Mineral  Pomt  Railroad  Company.   Noth- 
ing issued  to  tKis  company;  no  part  of  above  received  by  it. 
Total  cash  amount  realized  from  such  aid? Can't  say. 

Company  has  received  no  donations  of  public  lands. 

ACCIDENTS. 
No  accidents. 

REMARKS. 

In  the  above  report  the  earnings  and  expenses  of  the  branch  from  Calamine  to 
Platteville,  a  distance  of  18  miles,  are  included.  The  cost  of  that  road  not  given. 
No  data  on  hand  other  than  that  heretofore  reported  and  given  on  page  222  of  R.  R. 
Commissioners'  report  of  1874. 

The  year  included  in  the  foregoing  report  has  been  an  unusual  one  as  regards  ex- 
pense. '  A  considerable  portion  of  the  I'latteville  branch  was  fenced,  and  an  unusual 
quantity  of  iron  rail  laid  down  to  replace  old,  on  main  line. 

State  oe  Wisconsin,  County  of  lotoa,  City  of  Mineral  Pointy  ss. 

George  W.  C/obb,  general  manager,  and  Calvert  Spenslev,  secretary  and  auditor,  of 
the  Mineral  Point  I^ilroad,  being  duly  sworn,  depose  and  say  that  tiiey  have  caused 
the  foregoing  statements  to  be  prefHirea  by  the  proper  officers  and  agents  of  this  com- 
pany, and  having  carefully  examined  the  same  cfeclare  them  to  be  a  true,  full,  and 
correct  statement  of  the  condition  and  affairs  of  said  company,  on  the  first  day  of 
July  A.  D.  1875,  to  the  best  of  their  knowledge  and  belief. 

GEORGE  W.  COBB, 

General  manager. 
CALVERT  SPENSLEY, 

Secretary  and  Auditor. 

Subscribed  and  sworn  to  before  me,  this  ninth  day  of  August,  A.  D.  1875. 

JOHN  B.  TEABDALL, 
City  Clerk  of  the  City  of  Mineral  Point. 
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REPORT 

OF  THE 

GALENA  &  SOUTHERN    WISCONSIN    RAILROAD  COM- 

PANY. 

For  the  year  ending  30th  qfJune^  1875. 


OFFICERS  AND  OFFICES 

Names.    ^  ^  Address. 

DariuB  Hawkins,  President Galena,  111. 

Richard  Barrett,  Ist  Vice-President Galena,  111. 

John  Lorrain,  becretary Galena,  111. 

Wm.  H.  Snyder.  Treasurer. Galena,  111. 

F.  E.  Harding,  Chief  Engineer  (now  without  one.) 
Work  of  General  Ticket  Agent  done  by  Secretary. 

Names  of  Directors.  '  Residence. 

Darius  Hawkins Galena,  111. 

R.  Barrett Galena,  111. 

J .  Lorrain ;  Galena,  111. 

W.  H.  Blewett Galena,  111. 

R.  S.  Norris Galena,  111. 

E-xccutire  CoTpmittce.  Salaries. 

I).  Hawkins,  President None. 

R.  Barrett None. 

Wm.  Blewett None. 

R.  Norris None. 

CAPITAL  STOCK. 

Capital  stock  authorized  by  charter  : 

Sec.  3  of  charter:  ^^The  capital  stock  of  said  corporation  shall  be  $100 ,000,  which 
may  be  increased  from  time  to  time  to  any  sum  not  exceeding  the  entire  amount 
expended  on  said  road.''  * 

COMMON  STOCK  ISSUED. 

Stock  subscribed  by  municipalities  paid  in  bonds: 

Stock  issued  for  account  of  construction None. 

Stock  issued  for  bonds  of  company  cancelled None. 

Stock  issued  for  dividends  payable  in  stock None. 

Stock  issued  for  payment  of  floating  debt None. 

Stock  issued  for  interest  on  bonded  debt None. 

Stock  issued  for  construction  account  on  extension  lines None. 

Stock  issued  to  represent  purchased  lines None. 

Other  common  stock  issued — ^and  for  what? None. 

Stock  subscribed  by  individuals  in  cash $140 ,  100  00 

Town  of  Platteville,  Wis 32,000  00 

Total  common  stock 172,100  00 

PREFERRED  STOCK   ISSUED. 

Amount  of  preferred  stock None. 

Rate  of  preference  and  for  what  issued None. 

Total  capital  stock. 172,100  00 

Proi)ortion  of  stock  for  Wisconsin 32 ,000  00 
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A  liflt  of  the  stockholders  at  the  last  election  of  directors,  showing  the  name,  resi- 
dence and  amount  of  stock-owned  by  each,  mast  be  filed  herewith. 
[For  list  of  stockholders  see  page  135  following  this  report] 

When  and  to  whom  was  the  original  stock,  owned  by  the  Company,  sold  and 
what  was  the  cash  value  realized  by  the  Company  for  the  same  ? 

The  stock  was  paid  by  assessments  from  time  to  time,  and  the  amount  above  was 
realized. 

If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the 
same  was  issued,  to  whom  issued,  in  what  manner  the  same  was  paid  for*,  and  the 
cash  value  realized  by  the  Company  for  the  same. 

None  issued. 

FUNDED  AND  UNFUNDED  DEBT. 

Described  severally  all  outstanding  classes  of  bonds,  including  amounts,  dates  of 
bene,  interest  where  and  when  payable. 

Fust  mortgage  bonds  of  the  company  dated  October  1 .  1872, 7 per 
cent  interest,  due  in  20  years,  gold;  all  sold  in  Galena  except 

11,000  in  Wisconsin $219,000  00 

Amount  of  debt  not  secured  by  mortgage. 

Bills  payable 48,700  33 

FloaUng  debts 891  02 

Total  funded  and  unfunded  debt 266 ,591  35 

Net  cash  realized  from  bonded  debt,  above  described.    219  bonds 

$1 ,000  each,  sold  at  65  cts $144,350  00 

.  »-      •  ■      ~ 

Proportion  of  debt,  bonded  and  floating 11  bonds. 

COST  OF  ROAD  AND  EQUIPMENT. 

CoHt  of  right  of  way,  not  all  paid  for $3,025  50 

Cost  of  real  estate  exclusive  of  riffht  of  way.    All  depot  grounds  ex- 
cept in  Gralena  donated;  also,  all  depots  except  Oralcna  and  Platte- 

viUe  donated 5,407  48 

Cost  of  constniction 315 ,493  18 

Cost  of  equipment. 27 ,107  72 

All  other  items  of  expense  for  construction  and  equipment.    Interest, 
exchange  and  discount  on  bonds 93 ,218  01 

Total  cost  of  entire  line 444,251  89 

In  this  is  the  cost  of  running  survey-lines  to  Muscada,  ShuUsbuig,  Madison,  &c. 

ORIGINAL  COST  AND  PRESENTT  ESTIMATED  VALUE  OF  TOTAL 

PROPETRY  IN  THIS  STATE. 

DESCRIPTION  OF  PROPEBTY. 

Lands  for  depots,  stations,  etc  as  per  schedule. 
All  such  lanas  in  Wisconsin  donated. 

Masonry,  as  per  schedule 1  tunnel. 

RridgeSf  as  per  schedule, 3,  ( wood. ) 

Iron  rail.  20  miles.    Lbs.  wt.  per  yard 35  lbs. 

Steel  rail.    Lbs.  wt  per  yard* None. 

Freight  stations  and  fixtures  and  furniture,  as  per  schedule Five . 

Engine  and  car  shops,  as  per  schedule  . None. 

Machine  shops  as  per  schedule None. 

Machineiy  and  fixtures,  as  per  schedule None . 

Engine  houses,  as  per  schedule None. 

Car  sheds,  as  per  schedule None. 

Turn  tables,  as  per  schedule One. 

Wood  sheds  ana  water  stations,  as  per  schedule Two . 

9 ^R  B  C — II 
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Fencing 

Elevators,  as  per  schedule 

Engineering  expenses  before  and  during  construction,  on  whole  line 

and  beyond  

Salaries  of  officers  and  agents  essential  during  construction 

Total  cost  of  engineering  and  official  management  during  construc- 

struction 

Locomotives,  as  per  schedule.  ^  Av.  wt.  tons,  15 

Tenders,  as  per  schedule T. 

Snow  plows,  as  per  schedule 

Wreckers,  as  per  schedule 

Passenger  cars,  2d  class.    Av.  wt.  tons,  6 

jage  cars 

Mall  cars 

Express  cars 

Freight  cars,  closed.    Av.  wt.  tons,  4 

Platform  cars.    Av.  wt.  tons,  3 

Hand  cars.    Av.  wt.,  500  lbs 


Six  miles. 
None. 

$17,662  40 
None. 

$17,662  40 
2 

None. 

None. 

1 

None. 

None. 

None. 

10 

19 

5 


As  we  have  no  engineer,  and  this  being  a  home  road,  managed  simply   by  men 
not  accustomed  to  railroading,  we  have  no  one  who  can  correctly  answer  these  que9> 
tiona.    We  can  only  calculate  that  this  road  with  side  tracks  is  31  miles  long:  11 
miles  being  in  Illinois.    This  would  leave  20.31  in  Wisconsin.    The  cost  of  the 
whole  line  being  about  equal. 

CHARACTERISTICS  OF  ROAD. 

Length  of  main  line  of  road  from  Galena  to  Platteville — 

Entire  len^h 31  miles 

Length  in  Wisconsin 20  miles . 

Weight  of  rail  per  yard 35  lbs. 

Aggregate  length  of  tracks  operated  by  thin  company,  computed  at  single 
track 30  miles. 


Agg^re^te  length  of  sidings  and  other  track  not  above  enumerated. 
What  18  the  gague  of  your  lines? .•  • . 


1  mile. 
3fefet. 


DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 


Character  op  service. 


Division  and  assistant  superintendents 

Clerks  in  all  offices 

Master  and  assistant  mechanics 

Conductors 

Engineers,  1  all  the  time,  occasionally  2 

Brakemen,  1  all  the  time,  occasionally  2 

Flagmen,  switch-tenders,  gate-keepers  and  watchmen .... 
Station  agents,  one  of  tne  clerks  acts  at  Galena,  balance 

receive  no  pay 

Section  men 


Other  employees?  We  pick  up  laborers  as  we  need  them . 


Number  of 

persons 
employed' 


None. 
2 

None. 
1 
1 
1 
1 

25 


Average  sala- 
ry per  ann'm. 


$1,380  00 

'  *  780  00 
900  00 
480  00 
480  00 

390  00 


Number  of  miles  run  by  freight  and  mixed  trains  per  day,  60.  In  Wisconsin,  40. 
The  highest  rate  of  speed  allowed  for  express  passenger  trains. ...  12  miles  per  hour. 
The. highest  rate  of  speed  allowed  for  mail  and  accommodation  trains. .  Have  none. 
The  highest  rate  of  speed  allowed  for  freight  trains Trains  all  mixed. 

EARNINGS  DURING  THE  YEAR  ENDING  JUNE  30,  1876. 

Road  not  in  operation  at  this  time. 
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134  KBPOKt   OF  RAILROAD  COMMISSIONERS. 

What  regulatioHB  govern  your  employees  in  regard  to  croBsings  of  other  railroads, 
and  are  they  found  to  be  aunicient? 
We  do  not  cross  any. 

What  regulations  govern  your  employees  in  r^ard  to  crossing  public  highways? 
And  are  these  regulations  found  to  be  sufficient? 
We  blow  whistle  and  ring  bell,  and  so  fsLT  have  found  it.  sufficient. 

What  platfonn  and  coupler  between  passenger  cars  do  you  use? 
The  old  conmion  one. 

What  kind  of  brakes  do  you  use  on  passenger  trains? 
The  old  common  one. 

U.  S.  MAIL. 

What  is  the  compensation  paid  you  by  the  U.  S.  government  for  the  transporta- 
tion of  its  mails,  and  on  what  terms  of  service? 

We  have  just  commenced  this  service,  and  have  not  had  our  pay  adjusted  by  the 
Post-Office  Department. 

EXPRESS  COMPANIES. 

^  What  express  companies  run  on  ^our  road,  and  on  what  terms,  and  what  condi- 
tions as  to  rates,  use  of  track,  machinery,  repairs  of  cars^etc.j  what  kind  of  business 
is  done  by  them,  and  do  you  take  their  freignts  at  the  depot,  or  at  the  office  of  such 
companies? 
American.    Our  balance  sheet  shows  that  it  is  of  little  value  to  this  company. 

TRANSPORTATION  COMPANIES. 

What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms^ 
and  on  what  conditions  as  to  rates,  use  of  (rack,  machinery,  repairs  of  cars,  etc.? 
Do  they  use  the  cars  of  your  company,  or  those  furnished  by  themselves,  and  are 
their  cars  or  their  freight  given  any  preference  in  speed  or  order  of  transportation, 
and  if  so,  in  what  particular?  .     « 

We  are  not  connected  with  any. 

SLEEPING  CARS. 

Do  sleeping  or  dining  cars  run  on  your  road,  and  if  so,  on  what  terms  are 
they  run,  oy  whom  are  they  owned,  and  what  chax^ges  are  made  in  addition 
to  the  regular  passenger  rates? None. 

ADDITIONAL  QUESTIONS. 

Date  of  original  charter? 

In  the  State  of  Wisconsin,  March  2,  1857;  in  Illinois,  January  26, 1858. 

Date  of  foreclosure  and  sale,  under  which  each  road  and  each  branch  is 
now  held,  and  terms  and  amount  of  each  sale? None. 

Rates  and  dates  of  all  cash  dividends  on  stock  of  original  and  consolida- 
ted companies,  so  fistr  as  known? None. 

Rates  and  dates  of  stock  and  other  dividends,  not  cash,  of  original  and 
consolidated  companies? None. 

Date  when  main  line  (giving  termini  and  length)  was  completed  and  put  in  op- 
eration? 

The  main  line  is  not  completed,  but  this  road  is  in  operation  to  PlatteviUe,  Wis., 
30  miles.  We  reached  that  point  Dec.  31,  1874,  but  had  to  quit  operations  on  ac- 
count of  snow,  and  did  not  run  a  train  until  we  got  the  road  in  order,  sometime  in 
April,  1876. 

Date  of  the  commencement  of  operating  each  branch  line,  giving  termini  and 
lenffth? 
We  have  no  branch  lines. 

Roads  operated  under  lease,  (whether  temporary  or  permanent)  giving 
name,  terminij  length,  address  of  lessors,  and  terms  of  lease? None. 

What  running  arrangements  have  you  with  other  railroad  companies, 
setting  forth  tlie  contracts  for  the  same? None. 

What  IB  the  total  number  of  acres  of  swamp  or  other  State  lands  granted  to  your 
company  by  the  State?  * 

We  have  no  lands  of  any  kind,  except  tracts  given  us  for  depot  grounds. 
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Amoant  of  city,  oonnty,  and  town  aid  granted  to  company  in  exchange  for  stock, 
or  otherwise?    Specify  particulars. 

None  except  those  of  Platteville,  ($32,000,)  for  which  stock  was  issued. 

REMARKS. 

We  have  had  no  accidents  of  any  kind  except  killing  one  cow,  two  sheep,  and 
one  or  two  hogs.  ***♦*«♦ 

This  little  road  is  purely  a  home  road,  and  built  so  far  by  the  means  raised 
among  our  people,  and  as  we  are  few  in  number  our  progress  will  be  slow.  We 
have  made  it  a  rule  that  anyone  who  wishes  a  station  on  the  line,  can  put  up  a  build- 
ing, and  we  will  put  in  the  side-track;  provided  they  deeded  the  land  and  building 
to  the  company.  All  our  depots  from  Tlatteville  have  been  erected  on  these  terms. 
This  road  is  not  completed,  and  only  commenced  running  regular  trips  to  Platteville 
in  May  of  this  year,  with  70  men  still  working  on  the  road  bed. 

JOHN  LORRAM, 

Secretary. 
State  op  Wisconsin  ,  County  of  Qrant^  sa. 

John  Lorram,  Secretary  of  the  Gralena  and  Southern  Wisconsin,  Railroad  Com- 
pany, being  duly  sworn  deposes  and  says  that  they  have  caused  the  foregoing  state- 
ments to  be  prepared  by  the  proper  Omcers  and  Agents  of  this  company,  and  hav- 
iog  carefull;^'  examined  the  same  declare  them  to  be  a  true,  full  and  correct  statement 
of  the  condition  and  afiairs  of  said  conmany,  on  the  first  day  of  August,  A.  D.  1875. 
to  the  best  of  my  knowledge  and  belief. 

JOHN  LORRAM, 
Secretary  Galena  ^  Southern  YTm.,  R.  R.  Co. 

Subscribed  and  sworn  to  before  me,  this  23d  day  of  August,  A.  D.  1876. 

0.  W.  HILL, 

Justice  of  the  Peace. 


List  of  Stockholders. 


Name. 


Darius  Hawkins  .... 
Ralph  Worington  . . . . 

Wood  A  Abbott 

Wm.  Dickson 

Mahoney  &  Rockford 
F.  Stohl 

C.  R.  Perkins 

H.  F.  McCloeskey.. 

B.  Burrett 

Thomas  Evans 

Wm.  Blewett 

John  Lorram 

Oas  Company 

R.  S.  Norris , 

Manr  Riley 

A.  0.  Davis,  estate  . , 

J.  M.  Ryan 

M.  G.  Johnson , 

D.  W.  White 

Sarah  Bartlett 

Ohas.  Vnrette 

C.  W.  Hemstead  . . . . 

L.  Massun 

W.  F.  Crammer 

H.  V.  W.  Brom  .... 

W.  R.  Holden 

A.  J.  Lempeer 


Residence. 


Galena,  111 

Clevland,  O 

Philadelphia,  Pa, 

Galena.  Ill 

...do.: 

...do 

....do 

...do 

....do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

Baltimore,  Md... 

...do 

Chicago,  lU 

Galena,  111 

...do 

...do 

...do 

...do 


Stock. 


24,200 

7,400 

1,700 

2,200 

1,700 

1,700 

1,700 

100 

2,000 

1,600 

2,000 

900 

500 

500 

1.400 

2)100 

12,200 

700 

1,000 

3,000 

2,800 

7,700 

1,000 

100 

100 

1  00 

1  00 
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List  of  Stockholders — Continued. 


Name. 


W.  P.  Cor^'ith 

E.  Toole 

F.  B.Newhall 

T.  Hammel 

JohnHallch 

Henry  Logan 

T.  McGun 

J.  H.  Baldwin 

W.  R.  Rowley 

T.  Oleary 

G .  O .  Howard 

Wm.  H.Hardy 

J.  W.  &  J.  B.  liddle. . . . 

Geo.  Altoud 

Moees  Annetus 

L.  Shessler 

N.  &  J.  Casserly 

E.  Weber 

L.  A.  Rowley 

J.  P.  Hoffman 

N.  Strott 

R.  Barrett 

T.  M.  Ryan 

D.  Shuan  

Chas.  Gerger 

J .  Glennett 

J.  L.  Crawford 

R.  Gesselrath 

J.  A.  Muzel 

J.  Reede 

A .  Whitman 

W.  D.  Howard 

F.  ReachB 

C.  Bench 

Jos.  &  Jas.  G)atsworth. . 

M.  Casserly 

J.  Edwards  &  Co 

Jos.  D.White 

£.  Harding 

Town  of  Platteville,  Wis. 

A.  C.  Melville 

J.  C.  Colderward 

Jno  &  Wm .  Frederick . . . 

T.  McMill 

Ketton  i&  McNill 

Saml .  Lehner 

J.  R.  Patten 

L.  Ulrich 

M .  Dean 

B.  F.  Felt 

S.  Crawford 

G.  R.  Melville 

F.  Kempter 

F.  Butler 

T.  B.  Brown 

J.  A.  Lukley 

B.  F.  Fowler 


Residence . 


Galena,  111 

...do 

..  do 

...do 

...do 

..  do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

..do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

..  do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 


.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do 


Stock. 


100 
200 
200 
100 
500 
100 
100 
100 
300 
300 
100 
100 
100 
100 
100 
200 
100 
100 
100 
100 
100 

1,000 
500 
200 
100 

1,000 
100 
100 
100 
200 
200 
100 
100 

1.000 
100 
200 
200 
200 

5,000 
32,000 

1,000 
100 

2,000 
100 
100 
100 
200 
200 
100 
500 
200 

6,200 
200 
100 
100 
200 
200 
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List  of  Stockholders — Continued. 


Name. 


8.  Frazier 

Jacob  Fawcett 

L.  Schwab 

C. Mathews 

Hemy  Teeke 

L.  M.  Brin 

8.  O.  Stillman , 

W.  W.Venable 

T.P.  Nack 

John  Moon 

John  Adams 

Evans  &  Lewis , 

F.  Monea 

J.  E.Corwith 

A .  Weirich 

Phil.  Bninner 

Geo.  Oarlle 

K.  Seal 

H.  H.  Chandler 

J.  G.Baker 

J .  Homsing 

B.  R.  Speittley 

Smith,  Wheeler  &  Smith 

8.  Mareden 

Geo.  H.  Mare 

Geo.  Beck 

Wm .  Hanj 

D.  Le  Better 

8.  Cuckerman 

F.  Wacden 

A.J.  Ljnchbum 

T.  M.&S.Boberts 

Sheeser  &  Ambenster. . . . 

Mary  A .  Cane , 

H.  Schmidt 

M.  Leekley 

F.  Benneger 

W.  H.  Snyder 

W.  P.  Mareimer , 

J.  M.  Farmer , 

G^.  Whichman 

E.  Haas 

J.  P.  Hilgert 

R.  Groes, 

J.  Wersheny , 

C.  L.  Stepenson 

A.  Estey 

Wm.  Bill 

B.  Smith 

Wm .  Becker , 

J.  Better 

G.  Sander 

G.  W.  Waggoner 

F.  Deveiy 

G.  Bichardflon , 

A .  Brohany , 

J.  A .  Bumtcher , 


Besidence. 


Gralena,  111 
— do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

, . .  .do I 

...do  .... 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 


Stock. 


500 
100 
600 
100 
100 
100 
600 
100 
100 
100 
100 
100 
100 
500 
100 
800 
500 
100 
600 
100 
100 
600 

1,000 
600 
800 
100 
100 
100 
800 
100 
200 
500 

1,000 
200 
100 
200 
100 
500 
100 
200 
100 
100 
100 
100 
100 
100 

1,000 
500 
800 
100 
300 
500 
100 
200 
500 
100 

2,000 
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List  of  Stockholders — Continued. 


Name. 


G.  W.  Fuller 

S.  U.  Miner 

J.  G.  Schemable  .... 

J.  Bundle,  Jr 

Bo  Very  &  Morgan. . . 

P.  Tewateor 

Wm .  Dunn 

J.  H.  Hellman 

E.  Kittol 

A.  Bohwell 

H.  Strohmeyer 

J.  Bundle 

J.  McGougle&  D.  P. 

W.  Havick 

J.  M.  Spratt 

Barrows,  Taylor  <&  Co. 

R.  Martin 

Wm.  Spensley 

Foster  &  Stahl 

W.  Pittman 

F.  Eempter 

A.  Kinger 

John  ^^stwick 

B.  H.McCleUan 

J.  Thude 

A.  Telford 

F.  Stryker 

J.  F.  Brendle '.. 

Wm.  Jory 

W.  B.   Burkland 


Beaidence. 


Galena,  111 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

....do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 


Stock. 


300 
200 
500 
500 
200 
100 
200 
1,000 
200 
100 
100 
200 
200 
100 
1,000 
2,000 
1,000 
100 
400 
100 
100 
100 
100 
1,000 
100 
100 
100 
100 
200 
200 


172,100 


Only  the  aid  voted  by  Platteville  belongs  in  the  State  of  Wisconsin,  $32,000. 
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REPORT 

OF  THE 

PHILIPS  &  COLBY  CONSTRtJCTION  COMPANY,  OPERA- 
TING  THE  WISCONSIN  CENTRAL  RAILROAD. 

For  the  year  ending  30th  of  June^  1875. 


OFFICERS  AND  OFFICES. 

Names.  Addnw. 

E.  B.  Philips,  President Milwaukee,  Ww. 

Heniy  Pratt,  Secretary Milwaukee,  Wis. 

L.  S.  Dixon,  Solicitor Milwaukee,  Wis. 

Chas.  L.  Colby,  Treasurer Milwaukee,  Wis. 

Henry  Pratt,  General  Ticket  Agent Milwaukee,  Wis. 

J.  E.  FoUett,  General  Freight  Agent Milwaukee,  Wis. 

Henry  Pratt,  Auditor Milwaukee,  Wis. 

General  offices  at  Milwaukee,  Wis,  and  Boston,  Mass. 

Names  of  Directors.  Residence. 

E.  B.  Philins Milwaukee. 

Chas.  L.  Celby Milwaukee. 

Hemy  Pratt Milwaukee. 

Executive  Committee - None. 

Date  o^  annual  election  of  directors, 
first  Tuesday  in  March. 

Name  and  address  of  person  to  whom  correspondence,  concerning  this  report 
should  be  directed. 
E.  B.  Philips,  Milwaukee,  Wis. 

CAPITAL  STOCK. 

Cairital  stock  authorized  by  charter $200,000  00 

COMMON  STOCK  ISSUED. 

Stock  subscribed  by  individuals  and  other  corporations  paid  in  cash . .  $200 ,000  00 

FBEFERRBD  STOCK  ISSUED. 

Amount  of  preferred  stock None. 

Bate  of  preference  and  for  what  issued None. 

A  list  of  the  stockholders  at  the  last  election'of  directors,  showing  the  name,  resi- 
dence and  amount  of  stock  owned  by  each,  must  be  filed  herewith. 
E.  B.  Philips,  950  shares;  Chas.  L.  Colby,  950  shares;  Heniy  Pratt,  100  shares. 

When  and  to  whom  was  the  original  stock,  owned  by  the  Company ,  sold  and 
what  was  the  cash  value  realized  by  the  Company  for  the  same? 
To  parties  named  above.    Par  value  paid. 

If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the 
same  was  issued,  to  whom  issued,  in  what  manner  the  same  was  paid  for,  and  the 
cash  value  realized  by  the  Company  for  the  same. 

None. 
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COST  OF  ROAD  AND  EQUIPMENT. 

Coat  of  ri^ht  of  way . 

(See  original  cost,  etc.,  below.) 

ORIGINAL  COST  AND    PRESENT  ESTIMATED  VALUE  OF    TOTAL 

PROPERTY  IN  THIS  STATE. 


DESCRIPTION  OF  PROPERTY. 


Clearing  and  grubbing 

Right  of  way,  as  per  accompaning  schedule  . . . 
Land  for  depots,  stations,  etc.,  as  per  schedule. 

Grading,  as  per  schedule 

Masonry,  as  per  schedule 

Bridging,  as  per  schedule 

Ties  and  tying 

Iron  rail 

Steel  rail 

Chains,  spikes,  fish-bar,  etc . , 

Laying  track,  complete 

Ballast 


} 


Passenger  stations,  fixtures  and  furniture,  as  per  schedule 

Freight  stations  and  fixtures  and  furniture,  as  per  schedule 

Engine  and  car  shops,  as  per  schedule 

Machine  shope,  as  per  schedule 

Machinery  and  fixtures,  as  per  schedule 

Docks,  etc 

Telegraph  lines 

Out-nt,  trains,  stations  and  track 

Wood  sheds  and  water  stations,  as  per  schedule 

Fencing 

Engineering  expenses  before  and  during  construction 

Salaries  of  ofiicers,  clerks  and  agents,  rents  and  expenses  essential 

during  construction 

Incidental  expenses 

Total  original  cost  and  present  estimated  cash  value  of  line 

unequipped 

No. 

Locomotives,  as  per  schedule 24 

Tenders,  as  per  schedule 24 

Snow  plows,  as  per  schedule 1 

Passenger  cars,  1st  class 15 

Banage  cars ^ 

Msulcars >       9 

Express  cars ) 

Freight  cars,  closed 270 

Pktform  cars 278 

Hand  cars 41 


Total  cash  value  of  equipment 


Grand  total  original  cost  and  estimated  present  value  of  line 
equipped 


CHARACTERISTICS  OF  ROAD. 

Length  of  main  line  of  road  -from  Menasha  to  Worcester — 

Entire  length 

Length  in  Wisconsin 

Weight  of  rail  per  yard 

Length  of  double  track  on  main  line,  Ashland  to  Peknoee. 


$294,600  24 
37,606  21 

1,503,556  49 

670,807  68 
261,380  06 

2,382,955  33 

144,939  49 
166,988  49 

111,525  89 

9,765  60 
86,469  25 
15,864  91 
14,798  77 
46,947  37 
47,825  34 
215,977  74 

343,181  05 
90,418  08 

6,445,107  99 


646,055  81 


7,091,163  80 


194  miles. 

194  miles. 

571be. 

None. 
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BBANCHES. 

Milwaukee  &  Northern  Kailway,  length  of  line  leased — 

Entire  leneth 129  miles. 

Lenjg[th  in  Wisconsin 129  miles. 

Weiffht  of  rail  per  yard 67  lbs. 

Total  length  of  main  line  and  branches 323  miles. 

Aggregate  length  of  tracks  operated  bv  this  company  computed  a»  single 

traek^  earning  revenue .' 294  miles. 

Ashland  to  Penokee,  isolated,  and  not  earning  revenue 29  miles. 

AggTRgate  length  of  sidings  and  other  track  not  above  enumerated 21 1  miles. 

Number  of  '^common  points'' Four. 

What  is  the  gauge  of  your  lines? 4  ft.,  8)4  in. 

DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 

CHARACTER  OP  SERVICE. 

Number  per-  Ay,  Salary 
^^    ,     .      „    ^  sonsemplyd.   pr  annum. 

Clerks  m  all  offices 17  $870 

Master  and  assistant  mechanics 60  660 

Conductors 17  876 

Fngineers :     19  960 

Firemen 19  650 

Brakemen 43  640 

Flaxen,  switch-tenders,  wipers,  and  watchmen 20  626 

Station  agents  and  labor 70  600 

Section  men 146  432 

MILEAGE  AND  TONNAGE, — Miles. 

Number  of  miles  run  by  passenger  trains 140 ,329 

Number  of  miles  run  by  freight  and  mixed  trains 295«874 

Number  of  miles  run  by  construction  and  other  trains 116  J210 

Total  mileage 661 ,413 

Total  number  passen^rs  carried '. 143 ,023 

Total  number  tons  freight  carried  one  mile 14 ,790 ,688 

Total  nnmber  passengers  carried  one  mile 6 ,340 ,070 

Average  distance  traveled  by  each  passenger 37.3 

Miles  per  hour. 

The  highest  rate  of  speed  allowed  for  mail  and  accommodation  trains. .  26 

Schedule  of  same,  including  stops 22 

The  highest  rate  of  speed  allowed  for  freight  trains 12 

Schedule  rate  of  same,  including  stops 9 

Amount  of  freight  carried  per  car 10  to  16tons 

Amount  of  freight  carried  per  train 26 to  SOtons 

TOTAL  FREIGHT  IN  TONS. 

Grain  14,836 

Flour 9,736.6 

Provisions 698 

Salt,  cement,  w^ater  lime  and  stucco 1 ,381 

^lanQ&ctures,  including  agricultural  implements,  furniture  and  wagons.  846 

Live  stock 3,978.6 

Lumber  and  forest  products 84,862.6 

Iron,  lead  and  mineral  products 1 ,947.6 

Stone,  brick,  lime,  sand,  etc 1 ,614 

Coal 1 ,606 

Merchandise  and  other  articles 66 ,126 

Total  tons 176,880 
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Euningii  per  mile  of  road $2 ,009  37 

EamiDgB  per  mile  of  road  on  freight 1 ,284  60 

EammgB  per  mile  of  road  on  passengerB 607  88 

Earnings  per  train-mile  run,  on  freight ^iWo 

Earnings  per  train-mile  run.  on  pasBengers 1-j^ 

Of  the  earnings  of  the  entire  line,  what  is  the  ratio  of  the  passenger  to 

the  freight 1  to  2^ 

A  verage  gross  earnings  per  mile  [294  miles]  of  road ,  exclusive  of  sidings  2 ,  009  87 

Average  net  earnings  per  mile  [294  miles]  of  road,  exclusive  of  sidings  807  56 

Avenge  net  earnings  per  train  mile 44 

EXPENSES  DUEING  THE  YEAR  ENDING  JUNE  80, 1876. 

PAYMENTS  FOR  CURRENT  AKD  OPERATING  EXPENSES. 

Maintenance  of  way : 

Bepairs  of  track,  including  new  and  re-rolled  iron  rail  in  place 

of  old  iron  rail 982,945  00 

KepaiTB  of  bridges 1 ,126  86 

Repairs  of  fences 97  89 

New  steel  rail,  valued  only  as  iron  rail , 

Other  expenses  on  wav 

$84,168  74 

Maintenance  of  buildings 2 ,641  75 

Maintenance  of  rolling  stock: 

Locomotives 19,620  84 

Ptoienger,  baggage,  mail  and  expresscars 12,274  21 

Freight  cars 17,604  90 

Shop  tools  and  machinery. 656  03 

.   60,166  98 

Conducting  transportation,  and  general  expenses: 

Management  and  seneral  office 28 ,968  45 

Foreign  agency  ana  advertising 2,900  76 

Agents  and  stadon  service 42 ,228  60 

Conductors,  bageage  and  brakemen 81 ,105  48 

Engineers,  and  hremen 29,452  72 

Watch  and  wipers 9,104  84 

Train  and  station  supplies 5 ,956  00 

Telegraph  operating,  repairs  and  supplies 8 ,008  91 

Fuel  consumed 50 ,854  75 

Oil  and  waste 5,268  47 

Exchange  and  interest 873  05 

Losses,  damage  personal  injury 874  00 

Losses,  cattle  killed 2,063  20 

Loss  and  damage  to  freight  and  baggage 247  02 

Legal  expenses 86  54 

Car  services 588  55 

218,110  74 

Current  expenses : 

For  insurance 8,255  56 

868,882  77 

Lease  or  privily  of  other  roads  whose  earnings  are 

included  m  this  report,  giving  name  and  amounts 

paid. 

To  Mil.  &  Nor.,  and  Mil.  &  St.  Paul 187,664  85 

Total  current  operating  expenses  being  59  per  cent,  of  earnings. 

Average  operating  expenses  per  mile  of  road,  exclusive  of  sidings  1 ,201  81 

Average  operating  expenses  per  train  mile 60.5 

Excess  of  earnings  over  operating  and  current  expenses 237,421  56 

Cost  of  maintaining  track  and  bridges  per  mile  run 15. 5 

Cost  of  repairs  of  engines  per  mile  run 3.6 

Cost  of  engineers  and  firemen  per  mile  run 5.5 

Cost  of  oil  and  waste  per  mile  run 1 , 

Cost  of  fuel  per  mile  nm 8,5 
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What  is  your  esdmate  of  the  cost  to  you,  for  the  trauflportation  of  each  pamenger 
per  mile? 

Expenses  for  transportation  of  freight  and  passengers  so  blended  that  it  is  not 
possible  to  accurately  separate  them . 

What  is  your  estimate  of  the  cost  to  you,  per  ton  per  mile,  for  the  transportation 
of  freight? 
Same  as  above . 

• 

What  regulations  govern  your  employees  in  r^;ard  to  crossings  of  other  railroads, 
and  are  they  found  to  be  sufficient  ? 

Trains  stop  400  feet  from  all  crossings,  and  only  crosB  when  way  is  known  to  be 
clear .     No  accident  has  ha  ppened . 

What  regulations  govern  your  employees  in  regard  to  crnssings  of  public  high- 
ways ?  and  are  these  regulations  found  to  be  sufficient  ? 
Bell  is  rung  before  reaching  crossings.    We  think  the  regulations  are  sufficient. 

What  platform  and  coupler  between  passenger  cars,  do  you  use  ? Miller's. 

What  kind  of  brakes  do  you  use  on  passenger  trains  ? Hand. 

U.  S.  MAIL. 

What  IB  the  compensation  paid  you  by  the  U.  S.  Government  for  the  transportation 
of  its  mails,  and  on  what  terms  of  service  ? 

Milwaukee  to  Green  Bay  and  Menasha $83  per  mile. 

Menasha  to  Stevens  Point 70  per  mile. 

Stevens  point  to  Colby 40  per  mile. 

Colby  to  Worcester Undetermined . 

EXPRESS  COMPANIES. 

What  express  companies  run  on  ^our  road,  and  on  what  terms,  and  what  condi- 
tions as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.;  what  kind  of  busi- 
ness is  done  by  them,  and  do  you  take  tlieir  freights  at  the  depot,  or  at  the  office  of 
such  exjpress  companies? 

Amencan  Express,  paying  a  specific  rate  per  100  pounds,  taking  their  freight  at 
depots. 

TRANSPORTATION  COMPANIES. 

What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms 
and  on  what  conditions  as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.? 
Do  they  use  the  cars  of  your  company,  or  those  furnished  oy  themselves,  and  are 
their  cars  or  their  freight  given  any  preference  in  speed  or  order  of  transportation, 
and  if  so,  in  what  particular? 

None. 

SLEEPING  CARS. 

Do  sleeping  or  dining  cars  run  on  your  road,  and  if  so,  on  what  terms  are  they  run, 
by  whom  are  they  owned,  and  what  chaiges  are  made  in  addition  to  the  regular 
passenger  rates? 

Our  own  sleeping  cars,  charging  $1 .50  per  berth  in  addition  to  fare. 

ADDITIONAL  QUESTIONS. 

Date  of  original  charter  of  the  road  and  that  of  any  road  consolidated  with  it, 
with  the  name  of  the  companies. 

Portage  and  Superior  May  5,  1864. 

Winnebago  Lake  and  Superior May  6,  1874. 

Portage  &  Stevens  Point  and  Superior March  16, 1870. 

Manitowoc  &  Minnesota April  20,  1868. 

Milwaukee  &  Northern Feb.  26,  1870. 
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I>ate  of  foreclosure  and  sale,  under  which  road  and  each  branch  is 
now  held  and  terms  and  amount  of  each  sale None . 

Bates  and  dates  of  all  cash  dividends  on  stock  of  original  and 

consolidated  companies,  as  far  as  known None. 

Pates  and  dates  of  stocks  ana  other  dividends,  not  cash,  of  original 

and  consolidated  companies None . 

Date  when  main  line  (giving  termini  and  length)  was  completed  and  put  in  ope- 
ration. 

Milwaukee  &  Northern  opened  to  Menasha  Dec,  1872 101  miles. 

Wisconsin  Central — not  completed . 

Opened  from  Menasha  to  Stevens  Point,  Dec.  1,  1871 63  miles. 

Stevens  Point  to  Worcester,  Jan . .  1874 101  miles. 

Date  of  the  commencement  of  operating  each  branch  line,  giving  teimini  and 
length. 

Milwaukee  &  Northern to  Green  Bay,  26  miles,  July  1,  1873. 

Roads  operated  under  lease  (whether  temporary  or  permanent)  giving  name,  ter- 
mini, length,  address  of  lessors  and  terms  of  lease . 

Milwaukee  &  Northern.  Milwaukee  to  Menasha  and  Green  Bay,  129  miles, 
paying  40  per  cent,  of  gross  earnings. 

What  running  arrangements  have  you  with  other  railroads,  setting  fortli  the  con- 
tracts for  the  same . 

Use  the  track  of  the  Chicago,  Mil.  &  St.  Paul  Railway  from  Milwaukee  to 
8chwartzbuig,  paying  for  same  and  depot  facilities  at  Milwaukee,  75  pert  rent,  of 
gross  earnings. 

10 ^R  R  C— II 
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Of  the  above  accident  those  numbered  as  follows  were  caused  by ' 
broken  nils 

Of  the  above  accidents  those  numbered  as  follows  were  caused  by  in- 
attention of  employees None 

Of  the  above  accidents  those  numbered  as  follows  were  caused  by 
collisions  not  properly  coming  under  2 

Of  the  above  accicients  those  numbered  as  follows  wero  caused  by 
explosions , 

Amount  paid  as  damages  on  account  of  stock  killed  by  trains $2,068  20 

Amount  paid  as  damages  by  fire  from  locomotives Nothing. 

State  of  Wisconsin,  County  of  Milwaukee^  m. 

£.  B.  Phillips,  President  of  the  Phillips  &  Colby  Construction  Company,  operating 
Wisconsin  Central  Bailroad,  being  duly  sworn,  deposes  and  sa^s  that  they  have 
caused  the  foregoing  statements  to  be  prepared  by  tne  proper  ofiicers  and  agents  of 
this  Company,  and  having  carefully  examined  the  same  declaro  them  to  be  a  true, 
full,  and  correct  statement  of  the  condition  and  affiiirs  of  said  Company,  on  the  first 
day  of  July,  A.  D.  1875,  to  the  best  of  his  knowledge  and  belief. 

E.  B.  PHILLIPS. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public,  this  thirtieth  day  of  August, 
A.  D.  1875. 

GEO.  H.  NOYES, 

Notary  PubUc. 
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REPORT 

OF  THE 

WISCONSIN  VALLEY  RAILROAD  COMPANY. 
For  the  Yearlending  30th  of  June^  1875. 


OFFICERS  AND  OFFICES. 

Names.  Address.  Salaries. 

James  Y,  JoVj  President Detroit,  Mich No  salary. 

Jno,  N.  Dennison,  Secretary  and  Treasurer  . . .  Boston,  Mass No  salary. 

G.  O.  Cromwell,  Asst.  Treasurer  and  Asst.  Sec'y,  Tomah,  Wis §1,500 

F.  O.  Wyatt,  General  Superintendent Tomah,  Wis 2,600 

Names  of  directors.  Residonco. 

John  W.  Brooks Boston,  Mass. 

N.  Thayer Boston,  Mass. 

L.  Bartlett Boston,  Mass. 

J.  lasigi Boston,  Mass. 

J.  A.  Surnham Boston,  Mass. 

H.  H.  Hunne\¥ell Boston,  Mass. 

James  F.  Joy Detroit.  Mich. 

J.  Edwards Port  Eaward,  Wis. 

H.  W .  Remmington Kemin&fton,  Wis. 

Seth  Keeves , Grand  Kapid8,W^]8. 

J.  C.  Clark W^ausau,  Wis. 

Date  of  annual  election  of  directors. 
January  20,  1875. 

Name  and  address  of  person  to  whom  correspondence,  concerning  this  report  should 
be  directed . 
G.  O.  Cromwell,  A.  T.,  Tomah,  Wis. 

CAPITAL  STOCK. 
Capital  stock  authorized  by  charter $3 ,000 ,000  00 

COMMON  STOCK  ISSUED. 

Stock  subscribed  by  municipalities  paid  in  bonds $75 ,000  00 

Stock  subscribed  by  individuals  and  other  corporations,  paid  in  cash. .  10,000  00 

Stock  issued  for  account  of  construction None. 

Stock  issued  for  bonds  of  company  cancelled None. 

Stock  issued  for  dividends  payable  in  stock None. 

Stock  issued  for  payment  of  floating  debt None. 

Stock  issued  for  interest  on  bonded  debt None. 

Stock  issued  for  construction  account  on  extension  lines None. 

Stock  paid  for  in  land 25 ,000  00 

Stock  issued  to  represent  purchased  lines None. 

C  As  a  part  of  the  consider- 
Other  common  stock  issued — and  for  what;  <  ation    for    cash  and    for 

(  bonds  at  80  per  cent 441 ,000  00 

Total  common  stock 551 ,000  00 
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FR£FERB£D  STOCK  ISSUED. 

Amosnt  of  preforred  stock None. 

Total  capital  stock  issued 551 ,000  00 

Proportion  of  stock  tor  Wisconsin None 

• 

A  list  of  the  stockholders  at  the  last  election  of  directors,  showing  the  name,  res- 
idence and  amount  of  stock  owned  by  each,  must  be  filed  herewith. 
[For  answer  see  list  at  end  of  this  report.] 

If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the 
same  wba  iasaed,  to  whom  issued,  in  what  manner  the  same  was  paid  for,  and  the 
cash  value  realized  by  the  company  for  the  same. 

All  of  the  above  stock  was  issued  during  the  construction  of  the  road. 

FUNDED  AND  UNFUNDED  DEBT. 

Deflcribe  severally  all  outstanding  classes  of  bonds,  including 
amounts,  dates  of  issue,  interest,  where  and  when  payable: 
Dated  March  1,  1873,  principal  and  interest  at  8  per  cent,  pay- 
able at  Boston,  Mass.,  due  March  1,  1893 $1 ,790.000  00 

Amount  of  debt  not  secured  by  mortgage 116 ,597  69 

Total  funded  and  unfunded  debt 1 ,906,597  69 

Net  cash  realissed  from  bonded  debt,  above  described 1 ,342 ,000  00 

Ptoportion  of  debt,  bonded  and  floating,  for  Wisconsin AU. 

COST  OF  ROAD  AND  EQUIPMENT. 

Cost  of  right  of  way 9 ,331  70 

Cost  of  r^  estate,  exclusive  of  right  of  way,  cash 7 ,355  19 

Cost  of  construction 1 ,620,161  69 

Cost  of  equipment 264 ,693  53 

Total  cost  of  entire  line 1 ,901 ,542  11 

ORIGINAL  COST  aND  PRESENT  ESTIMATED  VALUE  OF   TOTAL 

PROPERTY  IN  THIS  STATE. 

DESCRIPTION  OP  PKOPERTY. 

Original  Present 

cost.  cash  value. 

Right  of  way,  as  per  accompanying  schedule $9,331  70         $9,331  70 

Lfl^  for  depots,  stations,  etc. ,  as  per  schedule 7 ,325  19  7 ,325  19 

Total  cash  valuation  of  all  hinds  purchased 16,656  89  16,656  89 

Grading,  as  per  schedule 129,455  62        129,455  62 

Bridging,  as  per  schedule, 36  (wood)  53,623  98  53,623  98 

Total  cash  value  of  substructure 183 ,079  60        183 ,079  60 

Ties  and  tying 30,754  85  30,754  85 

Iron  rails,  99.8  miles,  50  lbs.  per  yard 634,171  80  570,754  62 

Steel  rails None.  None. 

Chairs,  spikes,  fish-bars,  etc 57,677  49  57,677  49 

Laying  track 11 ,469  23     

Total  cash  value  of  superstructure 734 ,073  36        670 ,656  19 
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^   14,818  79  14,818  79 


Passenger  Btadons,  fixtures  and  furniture,  as 

per  schedule 9 

Freight  stations  and  fixtures  and  fiimiture,  as 

per  schedule 1 

Engine  and  car  shops,  as  per  schedule 4         6 ,918  49  6 ,918  49 

Machine  shops,  as  per  schedule None 

Machinery  ana  fixtures,  as  per  schedule 2,164  35  2,164  35 

Car  sheds,  as  per  schedule None 

Turn  tables,  as  per  schedule 3  3,269  64  3,269  64 

Wood  sheds  and  stations,  as  per  schedule. ...  6        10 ,956  15  10 ,956  15 

Fencing 1 ,172  06  1 ,172  06 

Elavators  as  per  schedule    None 

Total  cash  valuation  of  buildings  of  every  sort.       39,299  48  39,299  48 

Engineering  expenses  before  and  during  construction . .       17 ,304  72  17 ,  304  72 
Salaries  of  officers  and  agents  essential  during  construc- 
tion          4,550  00  4,550  00 

Total  cost  of  engineerinjB[  and  official  manage- 
ment during  construction 21 ,854  72  21 ,854  72 

Total  original  cost  and  present  estimated  cash 
velue  of  line  unequipped 994,964  06        931 ,546  88 

Locomotives,  as  per  schedule.  5.  Av.  wt.  tons,  29. .       65,266  94  65,256  94 

Tenders,  as  per  schedule 5.  Av.  wt.  tons,  11 . .      Thrown  in     

Passenger  cars,  Ist  class 2.  Av.  wt.  tons,  18  ^ 

Passenger  cars,  2d  class 2.  A  v.  wt.  tons,  15  >       21 ,090  71  18,981  64 

Mail  cars 2.  Av.  wt.  t<Sns,  12  ) 

pi:&rr^.':'."^:::::;::=J2:  A:::;{:ffi1f  '^^^^    i»«.»>»™ 

Handcars 10.    Av.  wt.  tons,  J<. .  665  00  665  00 

Machinery  and  tools  to  accompany  trains,  repair  track, 
etc.,  used  by  trackmen  and  others 144  49  144  49 

Total  cash  value  of  equipment 264,838  02        244,961  86 

Amounts  paid  for  and  present  value  of  road  not  built  by 
company None.  None. 

Grand  total  original  cont  ai/d  estimated  value  of 
line  equipped 1 ,259,802  08    1 ,176,508  74 


CHARACTERISTICS  OF  ROAD. 

LENGTH  OF  ROAD. 

Length  of  main  line  of  road  from  Tomah  to  Wausan: 

jEntire  length 88.7 

Len^h  in  nisconsin. 88.7 

Weight  of  rail  per  yard 50 

Branches None. 

Aggregate  length  of  sidings  and  other  track  not  above  enumerated.  11.7  miles. 

Number  of  "  common  points  " Can^t  say. 

What  is  the  gauge  of  your  line 4  ft.  8^  inches. 
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DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 

CHARACTEB  OF  SERVICE. 

Persona  Salary 
employed,      •per  gnnum. 

DiTision  and  assistant  superintendents 1  $2,500  00 

Clerks  in  all  offices 2  1 ,200  00 

Master  and  assistant  mechanics 1  1 ,440  00 

Conductors 3  840  00 

Emneers    4  1,2(0  00 

Bn^emen 6  640  00 

Flagmen,  sifv itch-tenders,  gate-keepers,  and  watchmen  ...            1  540  00 

StaUon-agents        10  642  00 

Section-men 36  455  26 

Other  employees « 10  670  00 

MIIiEAOE  AND  TONNAGE. 

Whole  line.       In  Wisoonsin. 

Nmnber  of  miles  run  by  passenger  trains 46 ,931 .6  Same. 

Number  of  miles  run  by  freight  and  mixed  trains 60 ,660 . 1  Same. 

Number  of  miles  run  by  construction  and  other  trains . .  Can't  say. 

Total  mileajBfe 96,591 .7 

Mileage  of  empty  freight  cars Can't  say. 

Total  number  passengers 14,676  Same. 

Total  number  tons  freight  carried  one  mile 1 ,606 ,642 .  408  Same. 

Total  number  passengers  carried  one  mile 626 ,885  Same. 

Average  distance  traveled  by  each  passenger 42 . 6  Same. 

Miles  per  hour. 

The  hiehest  rate  of  speed  allowed  for  express  passenger  trains 26 

Schedule  rate  of  same,  including  stops 20 

The  hightest  rate  of  speed  allowed  for  mail  and  accommodation  trains.  26 

Schedule  of  same,  including  stops 20 

The  highest  rate  of  speed  allowed  for  freight  trains 16 

Schedule  rate  of  same,  including  stops 10 

Amount  of  freight  carried  per  car '. Can't  say. 

Amount  of  freight  carried  per  train 'Can't  say. 

TOTAL  FREIGHT  IN  TONS. 

In  Wisconsin. 

Grain 1 ,840. d3 

Flour 470.20 

Provisions •  •  •  • 262.40 

Salt,  cement,  water  lime  and  stucco 203.81 

Manufactures,  including  agricultural  implements,  furniture  and  wagons .  341 .  29 

Live  stock 9.60 

Lumber  and  forest  products 27,880.72 

Iron,  lead  and  mineral  products .83 

Stone,  brick,  lime,  sand,  etc 330 .47 

Coal 187.97 

Merchandise  and  other  articles 6 ,388.03 

Total  tons 36,866.02 

Wlien  and  to  whom  was  the  original  stock,  owned  by  the  company  sold,  and  what 
was  the  cash  value  realized  by  the  company  for  the  same? 
Already  answered . 
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EARNINGS  DUKING  THE  YEAR  ENDING  JUNE  30, 1874. 

MOin:HI.Y  EARNINGS  FROM  ALL  SOURCES  IN  WISCONSIN. 


Months'. 

• 

Pafwengers. 

Freight. 

Mails. 

Express. 

Other 
sources. 

Totals. 

1874. 
July 

$1 ,894  57 
1 ,828  79 
2,709  37 
2,476  75 
3,003  28 
2,643  18 

1 ,839  62 
1 ,602  08 
2,294  34 
3,536  21 
3,472  06 
3 ,476  81 

$4,927  53 
3,529  40 
6,255  91 
4,289  80 
4,781  28 
4,843  68 

3,999  28 
2,988  13 
7,334  12 
8,424  20 
9,151  91 
12,145  18 

$26 

25 

34 

25 

525 

285 

25 
25 
25 
25 
25 
25 

$6,847  10- 

August 

September 

October 

5,383  19 

7,999  2a 

6,791  65 

November  .... 

8,309  66 

December 

1875. 

January 

Februarj' 

March 

$2,595  65 

600  00 
37  00 

$33  98 
22  37 
18  46 
25  20 
38  20 
41  40 

10,367  51 

6.497  88 
4:637  58 
9,671  92 

April 

127  14 
•     472  88 

•  ••■••■•■■ 

12,137  75 

May 

13,160  05 

June 

15,688  39 

Totals 

30 ,777  06 

71,670  42 

3,795  67 

179  61 

1,069 

107,491  76 

Earnings  per  mile  of  road $1,211  85 

Earnings  per  mile  of  road  on  freight 808  00 

Earnings  per  mile  on  passengers 346  86 

Earnings  per  train-mile,  run  on  freight 1  41 

Earnings  per  train-mile  run,  on  passengers 60 

Of  the  earnings  of  the  entire  line,  what  is  the  ratio  of  the  passen- 
ger to  the  freight? as  5  to  11 AV 

Average  gross  earnings  per  mile  (88.7  miles)  of  road,  exclusive  of 

sidings $1,211  85 

Average  net  earnings  per  mile  (88.7  miles)  of  road  exclusive  of 

sidings 351  17 

Average  net  earnings  per  train-mile 32 


EXPENSES  DURING  THE  YEAR  ENDING  JUNE  30,  1875. 

PAYMENTS  FOR  CURRENT  AND  OPERATING  EXPENSES. 

Maintenance  of  way: 
Repairs  of  track,  including  new  and  re-rolled  iron  rail 

in  place  of  old  iron  rail $18,050  22 

Repairs  of  bridges 1 ,079  32 

Maintenance  of  rolling-stock: 

Locomotives $1 ,814  44 

Passenger,  baggage,  mail  and  express  cars 973  48 

FreightKJars 3,327  82 

Shop-tools  and  machinery 399  74 

6,415  48 

Conducting  transportation,  and  general  expenses: 

Management  and  general  office 3 ,084  96 

Foreign  agency  and  advertising 313  26 

Agents  and  station-service 6 ,745  91 

Conductors,  baggage  and  brakemen 5 ,687  63 

Engineers,  firemen,  and  wipers 9 ,060  71 

Train  and  station  supplies 1 ,869  01 

Fuel  consumed 12,282  50 

Oil  and  waste 2,944  80 

Personal  expenses 720  15 

Other  general  operating  expenses,  as  per  items  below .        6 ,403  43 

49,112  36 
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Current  expensefl: 

For  taxes $1 ,685  05 

Total  cnrrent  operating  expenses,  being  70  per 

cent,  of  earnings 76,242  43 

Average  operating  expenses  per  mile  of  road,  exclusive  of  sidings  . . .  88^'^^  cents. 

Average  operating  expenses  per  train-mile 74       cents. 

£xceflB  of  earning  over  operating  and  current  expenses $31 ,249  33 

Cost  of  maintaining  track  and  bndges  per  mile  run 18       cents. 

Cost  of  repairs  of  engines  per  mile  run 1}q    cents. 

Cost  of  engineers  ana  firemen  per  mile  run 9       cents. 

Cost  of  oil  and  waste  per  mile  run 2  A   cents. 

Coet  of  fuel  per  mile  run 12}.*    cents. 

EXPENSES,  Etc. 

PAYMENTS  IN  ADDITION  TO  OPERATING  EXPENSES. 

For  interest  on  bonds $46,556  17 

Dividends  on  preferred  stock  }  xr    j:  -a a 

Wvidendson  Sommon  stock  f ^^  dividend. 

Total  payments  in  addition  to  operating  expenses 46 ,656  17 

What  amonnt  of  money  have  you  expended  for  building  roads  out  of 
the  State,  from  proceeds  arising  from  business  done  on  your  roads 

in  this  State None. 

Specify  each  patent  in  use  on  your  road,  and  the  amount  paid  as 

royalty  for  such  patents,  in  separate  items? None . 

How  was  amount  of  dividends  paid  the  past  year — cash,  stock,  or 

otherwise?    Specify  amounts  and  manner  of  payment? None. 
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What  IB  your  estimate  of  the  cost  to  you,  for  the  transportation  of  each  passenger 
per  mile? Cfan't  say. 

What  is  your  estimate  of  the  cost  to  you,  per  ton  per  mile,  for  the  transportation 
of  freight? (>nH  say. 

What  regulation  governs  vour  employees  in  regard  to  crossings  of  other  railroads, 
and  are  they  found  to  he  sufficient? 

All  trains  come  to  a  full  stop  at  a  sign  400  feet  from  crossing,  and  found  to  be  suf- 
ficient. 

What  r^ulations  govern  your  employees  in  regard  to  crossing,  of  public  highways? 
And  are  these  regulations  found  to  be  sufficient? 
Whistle  sounded  and  bell  rung.    Sufficient. 

What  platform  and  coupler  between  passenger  cars,  do  you  use? 
Millers  patent  platform-coupler  and  Dufier . 

What  kind  of  brakes  do  you  use  on  passenger  trains? Common  brake. 

UNITED  STATES  MAIL. 

What  is  the  compensation  paid  you  by  the  U.  S.  Government  for  the  transporta- 
tion of  its  mails,  and  on  what  terms  of  service? 
Mail  carried  on  compensation  as  per  act  of  Congress,  March  3,  1873. 

EXPRESS  COMPANIES. 

What  express  companies  run  on  your  road,  and  on  what  terms,  and  on  what  con- 
ditions as  to  rates,  use  of  track,  n^achinerv,  repairs  of  cars,  etc.;  what  kind  of  busi- 
ness is  done  by  them,  and  do  you  take  their  freights  at  the  depot,  or  at  the  office  of 
such  express  companies? 

AmencanExpress  Company.    Goods  carried  on  local  freight  tariff,  1st  class. 

TRANSPORTATION  COMPANIES. 

What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms, 
and  on  what  conditions  as  to  rates,  use  of  track,  machinery,  repairs  of  cars.  etc.  Do 
they  use  the  cars  of  your  company,  or  those  furnished  by  themselves,  ana  are  their 
cars  or  their  freight  given  any  preference  in  speed  or  order  of  transportation,  and  if 
so,  in  what  particular? None. 

SLEEPING-CARS. 

Do  sleeping  or  dining  cars  run  on  your  road,  and  if  so^  on  what  terms  are  tliey 
run,  by  whom  are  they  owned,  and  what  charges  are  made  m  addition  to  the  regular 
passenger  rates  ? ]^ne. 

ADDITIONAL  QUESTIONS. 


Date  of  original  charter  of  the  road  and  that  of  any  road  consolidated  with  it, 
with  the  names  of  the  companies. 
Act  approved  October  3,  1856. 

Date  of  foreclosure  and  sale,  under  which  road  and  each  branch  is  now  held  and 
terms  and  amount  of  each  sale None. 

Rates  and  dates  of  all  cash-dividends  on  stock  of  original  and  consolidated 
companies,  as  far  as  known  ? None. 

Rates  and  dates  of  stock  and  other  dividends,  not  cash,  of  original  and  con- 
solidated companies  ? None. 

Date  when  main  line  (giving  termini  and  length)  was  completed  and  put  in  op- 
eration. 
November  9,  1874.    Tomah  to  Wausau,  88  ^  miles. 


156  kepORt  of  railroad  commissioners. 

Date  of  the  commencement   of  operating  of  each  branch  line,  giving  termini 
and  length None. 

Boads  operated  under  lease  (whether  temporary  or  permanent)  giying  name, 
termini,  length,  address  of  lessors  and  terms  of  lease None. 

What  running  arrangements  have  you  with  other  railroad  companies,  setting  forth 
the  contracts  for  the  same. 

None.    Our  passenger  trains  connect  as  near  as  possible  at  crossings  with  other 
passenger  trains . 

What  is  the  total  number  of  acres  of  swamp  or  other  State  lands 
granted  to  your  company  by  the  State? None . 

What  is  the  total  number  of  acres  United  States  lands  granted 
to  your  company  by  Congress  directly,  or  through  the  State? .        None. 

What  number  acres  received  by  your  company,  directly  or  in- 
directly?           200  000  acres. 

What  number  acres  sold  and  conveyed? None. 

Average  price,  per  acre,  realized? Not  priced . 

To  what  corporations  liave  you  sold  land?    How  much,  and  at 
what  price? None. 

Number  of  acres  now  held  by  company? 200 ,000  acres. 

Average  price  asked  for  lands  now  held  by  company? Not  priced . 

Value  of  donations  of  right  of  way  or  other  real  estate? 

$65 ,000  for  stock ;  $50 ,000  for  stock . 

Amount    of  city,  county,  and  town  aid  g^nted  to  company  in  exchange  for 

stock,  or  otherwise?    Specify  particulars. 
Marathon  Co.  subscribed  for  500  shares  which  was  paid  for  one-half  in  cash  and 

the  balance  by  200,000  acres  of  land,  and  Wood  Co.  Rubscribed  for  500  shares  and 

paid  in  bonds;  City  of  Wausau  80  shares,  and  town  of  Weston  20  shares,  both  paid 

m  cash.  ' 

Total  cash  amount  realize<l  from  such  aid? $35 ,000 

Amount  of  land  sold,  but  not  conveyed,  under  contracts  now  in  force  ? . .         None. 

The  whole  amount  of  cash,  principal,  and  interest  received  for  lands 

^  hitherto  sold  and  convcyea $3 ,000 

Whole  amount  of  cash  received,  principal  and  interest  on  outstanding 
contracts  in  force None . 

Whole  amount  of  cash  received,  principal  and  interest,  on  contracts  for- 
feited?           None. 

Whole  amount  of  cash  receivt^d  for  stum  page,  trespasses,  &c.? None . 

What  have  been  your  total  receipts  from  lands  sola  and  contracted  to  be 
sold  the  past  year? None . 

What  is  the  aggregate  sum  of  receipts  on  account  of  lands,  from  all 
sources  whatever,  up  to  the  present  time  ? None . 

What  is  the  amount  now  due  the  company  on  lands  sold,  or  contracted 
to  be  sold  ? None. 

ACCIDENTS. 

Thos .  Murray  killed  at  Junction  City,  Nov.  9,  1874,  while  under  the  influence  of 
liquor,  and  attempting  to  get  on  a  train  while  under  motion. 

Of  the  above  accidents  those  numbered  as  follows  were  caused  by  broken 

rails None. 

Of  the  above  accidents  those  numbered  as  follows  were  caused  by  inat- 

P  f TENTION  OP  EMPLOYEES NonC. 

Of  the  above  accidents  those  numbered  as  follows  were  caused  by  col- 
lisions not  properly  coming  under  2 None . 

Of  the  above  accidents  those  numbered  as  follows  were  caused  by  ex- 
plosions    None. 

Amount  paid  as  damages  on  account  of  stock  killed  by  train $521  00 

Amount  paid  as  damages  caused  by  fire  from  locomotive None . 
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State  op  Wisconsin,  County  of  Monroe,  «». 

F.  O.  Wyatt,  Superintendent,  and  G.  O.  Cromwell,  Assistant  Treasurer,  of  the 
AVisconsin  Valley  Kailroad  Company,  being  duly  sworn,  depose  and  say  that  they 
have  caused  the  foregoing  statements  to  be  prepared  by  toe  proper  officers  and  agents. 
of  this  company,  and  having  carefully  examined  the  same  declare  them  to  be  a  true, 
fall  and  correct  statement  of  the  afhurs  of  said  companv,  on  the  first  day  of  July, 
A.  D.  1875,  to  the  best  of  their  knowledge  and  belief. 

F.  O.  WYATT,  Supt. 

G.  O.  CROMWELL,  ^.  r. 


Subscribed  ani  sworn  to  before  me. 


this 


day  of 


A.  D.  1875 

EDWIN  W.  BEEBEE, 

Notary  Public. 


A  list  of  Stockholders  at  the  date  of  the  annual  meeting  for  election 

of  directors^  January  25^  1875, 


Names. 


Aspinwall,  John  L. 

Adams,  Zenas  L 

Arnold,  Anthonv  B 

Anthony,  Hezekiah 

Ames,  Fred.  L 

Appleton,  Frances  II 

Abbe,  F.  R 

Allen,  Candee 

Brown,  J.  Proudfit 

Barnes,  A.  S 

Binney ,  Mrs.  Josephine  A 

Butler,  Eliza,  exec'r  and  trustee. 

Butler,  E.H 

Blankenship,  Peleg 

Brooks,  Miss  Catharine 

Boutwell,  C.  C 

Brown,  Cicero 

Brooks,  Shepherd 

BuUard.  W.  S 

Bemis,  Seth 

Bemis,  J.  W 

Butte,  Charies  H 

Bronson,  Henry 

Brooks,  Lewis 

Ball,  True  M 

Baxter,  J .  H 

Bickford,H.C 

Bickford ,  Mrs.  Maria  R 

Bu8h,H.  V 

Butte ,  Rodolphus 

Bronson ,  Oliver 

Boyd ,  James 

Baker,  Edward  L 

Bright,  John  J 

Bottom,  E.  W 

Bayliss,  Mrs.  Nathalie  E 

Bartlett,  Francis 

Bi88ell,M.  C 

Bumham,  John  A 

Bartlett,  Sidney 


15 

12 

3 

3 

3 

3 

3 

1 

12 

3 

3 

12 

3 

1 

3 

9 

6 

60 

3 

6 

15 

15 

3 

30 

6 

9 

3 

3 

3 

6 

15 

15 

30 

9 

6 

6 

30 

3 

267 

267 


Cordner,  John 

Clark,  Emmons 

Clark,  Geo.  R 

Clement,  Isaac 

Carmicheal,  D.  &  W 

Church,  Thaddeus  H 

Clark,  Rev.  N.  G 

Chandler,  Geo.  B 

Carrier,  Moody 

Colette,  Jas.  B.  &  Co 

Coolidge,  T .  Jefferson 

Colt,  James  D 

Clark,  John  C . ,  chairman,  etc. . . 

Chase,  Nathan 

Converse,  William 

Carruth,  Nathan. 

Camith,  Charles  , 

Carruth  Charles  T 

Cleavland,  C.  D 

Davis,  William  F 

Day,  H.,&  J.  B.  Stebbins,  trust- s. 

Delafiela,  Maturin  L 

Denman,  estate  of  J .  M 

Denman,  Mrs.  Mary  R 

Davis,  James 

Damon,  Mrs.  Rebecca  P 

Daniels,  Leonard 

Durant,  Mrs.  Pauline  A 

Dexter,  Benjamin 

Dixwell,  J.  J. ,  trustee 

Douglass,  Robert 

Edwards,  Waller 

Edwards,  Oscar 

Englesby,  Leavrett  B 

Eastabrooks,  J .  W 

Eldridge,  John  B 

Emerson,  Geo.  B 

Ely,  Anna  C 

Ferris,  Mortimer  C 

Forbes,  John  A.,  Trustee  A.  L.  I. 


Shares 


3 
3 
15 
3 
3 
6 
3 

15 

15 

60 

75 

6 

250 

3 

3 

3 

3 

3 

3 

3 

15 

15 

3 

3 

3 

12 

9 

3 

3 

6 

6 

3 

3 

3 

9 

15 

3 

1 

16 

15 
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List  of  Stockholders — Continued. 


Names. 


Forbes,  J.  M.  &W.  H.,  Trus- 
tees, P.  S.  F.  C. 
Forbes,  J.  M.,  Trustee  F.  C.  &.  G 

Forbes,  John  M 

Foote,  Caleb 

Frothingham,  Louisa  D 

Fowl,  Paulina  C 

Frary,  L.  F 

Fay,  Kichard  L 

Frothingham,  Richard 

Greene,  Oeo.  W 

Greene,  Charles  G 

Gilman»  Hannah  F 

Godding,  W.  W 

Goodnow,  Henry 

Goddard,  Mrs.  Matilda 

Goddard,  Miss  Hebeca 

Gibbs,  O.  A 

Gulliver,  Samuel 

Gibbins,  Eliza 

Gilbert,  Samuel 

Gilpatrie,  Anna  A 

Glover,  Thomas  R 

Henderson.  Wm.  H 

Hart,  William  Howard 

Hicok,LiIyS 

Hadlej,  Joseph  £ 

Hickhng,  Charles 

Howland,  P.  C 

Hemmenwell,  H.  H 

Hutchinson,   William 

Homblower,  E.  T 

Hooper,  Nathaniel  L 

Holmes,  Cyrus  W 

Hoskins,  Charles  C 

Harding,  Abner  C 

Hicks,  Andrew 

Hicks,  John 

Hale,  Charles 

Howland,  James  Henry 

Howard,  William  H 

Height,  Joseph,  Jr 

Holland,  E.M 

Haven,  W.  A 

Hodges,  A .  S 

Hall,  A.  T 

Heyward,  James  T 

Hathaway,  Horatio 

Headly ,  Stephen  D 

Jasigi,  J  oseph 

Jones,  Obeaiah  W 

Johnson,  Joseph  C 

Jewett,  Jacob  B.  (Agent) 

Jackson,  Charles  E 

Jones,  Edward  C 

Joy,  James  F 

Ketchum,  J.  H 


64 

9 

72 

6 

3 

9 

9 

15 

6 

3 

3 

3 

6 

3 

3 

3 

3 

6 

18 

15 

3 
.» 

3 

15 

6 

1 

3 

3 

267 

15 

12 

3 

6 

9 

18 

15 

15 

6 

3 

3 

15 

3 

3 

3 

30 

6 

30 

1 

60 

6 

3 

6 

*     3 

30 

267 

30 


Kimball,  Lemuel, 
King,  William  J. 


King,  F.A^( Trustee), 


Kempton,  Cal 

Kitteredge,  John 

Kempton,  J.  B 

Kidder,  Henry  P 

Kirkpatric,  Andrew 

Kenedy,  Geoige  W , 

Lawrence,  Francis  W    

Leland,  h  rancis 

Lyon,  Horatio 

Lafoine  &  Frothingham 

Latbrop,  Horace  A 

Lothrop,  CVrus 

Lothrop,  Henry  F 

Meredith,  Mrs.  Hannah 

Mathewson,  John 

Miller,  Ichabod  R 

Miller,  Frederick 

Makenzie,  John  T 

Mott,  Alexander  B 

May,  Miss  Abby  W 

May,  J.  Russell 

Mix  &  Miller 

Mentland,  Phelps  &  Co 

Makepeack^  L.  B 

Moi^gan,  Miss  Sarah  R 

Mercer,  Rev.  A .  G 

Massy,  Wm .  H.,  executor 

Newton,  John  M 

Nora,  Mary 

Nash,  Charles , 

Nash,  Nathaniel  C 

Nance,    Hiram , 

Nelson,  H.  W 

Odlin,  Woodbridge 

Pierce,  George  A 

Page,  Edwara 

Pratt,  Elliot  W 

Parker,  Edwin  C 

Peabodv,  George 

Pratt,  Xlarv 

Payson,  Edward  H 

Pratt,  Mrs.  Louisa  Jane 

Prince  J  Miss  Mary  E  (Trustee) . 

Pickering,  Edward 

Parrott,  Robert  P 

Palfry,  F.  W 

Pike,  James  S 

Pratt,  Wm.    &    E.  R.  Morse, 

(Trustees) 

Parker,  Ward  M 

Prescott,  Oliver 

Potch,  William  J 

Ruel,  Edward 

Rotch,  Benj.  S 


6 
12 
3 
3 
3 
3 

15 
3 
3 
6 
6 
3 
6 
3 
3 
3 

15 

18 
3 

45 
6 
6 
3 
3 
3 

45 
3 
3 
3 
9 
8 
3 
3 

15 
3 

12 
3 
3 

15 
6 
3 

60 

60 
3 
3 
3 

15 
9 

15 
3 

6 
3 
9 
18 
6 

34) 
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Ldst  of  Stockholders — Continued.  [ 


Names. 


Kogere.  Wm.  B 

BosBell,  Charles  H 

Biyet,  Joseph 

Bobinson,  J .  B 

Boss.  James 

lUce,  R.  N 

Bichazdson,  A.  L 

Bodman,  Susan  E 

Bandall,  David 

Kobeson,  Mary  A 

Russell,  Henry  G 

Swain,  O.  B 

Smith,  Saiah  C 

Small^  Isaac 

Stebbins,  John  B 

Spalding,  Edward 

Sears,  R.W 

Shepherd,  Miss  Sophia 

Saigent,  Heniy  W 

Sweetter,  Isaac 

Swan,  Charles  F 

Sanders,  Mrs.  Mary  A 

Stemton,  J.  O 

Suter,  Hales  W 

Steams,  Frank  P 

Steams,  Frank  P.,  Trustee 

Stone,  Daniel  P 

Saville,  Henir  M 

Smith,  Leland  A 

Storrs,  Elizabeth  K 

Swift,  Miss  M.F 

Stemton,  Alexandrine,  Ezee'trix, 

Sedyley,  James 

Stebbins,  John  B.,  and  H.  Alex- 
ander, Trustee 

Smith,  Edward 

Sears,  Sarah  P 

Sohier,  E.  D.,  and  W.  S.  Dexter, 
Trustees 


6 

15 

6 

9 

6 

80 

3 

3 

3 

1 

15 

3 

6 

6 

15 

15 

6 

3 

15 

15 

3 

3 

3 

9 

3 

3 

90 

3 

3 

3 

3 

3 

6 

3 
6 
3 

9 


Tuckerman,  Swains 

Tuckerman,  Joseph 

Tufts,  Arthur  W 

Tayer,  Nathaniel 

Thayer,  Ebenezer 

Tyler,  Edward 

Tinker,  E.  G 

Turner,  Seth 

Thompson,  Benjamin 

Train,  Stephen  G 

Upham,  Henry 

Von  Hoffman,  L.  &  Co 

Vandervoort,  Mrs.  Mary  F. . . . 

Warriner,  J .  B 

Webb,  Josiah 

Welch,  Francis  W 

Wilbur.MaryM 

Weld,  William  F 

Wlgglesworth,  Thomas 

Wheeler,  J.  S 

Wood  County,  Wisconsin 

Wentworth,  Mark  H 

Washburn,  Miles 

Whitney,  H.  A 

Woodbury,  Oliver  A 

Wliite,  Bev.  Will  O 

Wells,  Owin 

Whittaker,  Joseph,  Executor  B 

Ingham 

Whittaker,  Joseph 

Warren,  Jonas 

Whitney,  Edwin 

Walbacn,  Mrs.  PeneJope  B... 

Walker,  Josett 

Wausau,  City  of,  Wisconsin. . . . 
Weston,  Town  of,  Wisconsin  . . . 
Wing,  N.  H 

Total 


Shares 


30 

8 

3 

522 

15 
3 
6 

15 

12 
3 

15 

30 

18 
6 
3 
3 
3 
150 
9 
3 
500 

15 
3 

30 
3 
3 

15 

45 

45 

3 

3 

3 

30 

80 

20 

6 

5,260 
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REPORT 

OF  THE 

SHEBOYGAN  &  FOND  DU  LAC  RAILROAD  COMPANY. 
For  the  Year  endiny  30th  of  Jtine^  1875. 


OFFICERS  AND  OFFICES. 

Names.                                                             Address.  Salaries. 

J.  A.  Bently,  President Sheboygan,  Wis $3^0  00 

A.  G.  Ruggles,  Ist  Vice  President Fond  da  Lac,  Wis See  Treas'r. 

Edwin  Slade,  Secretary Glenbeaulab,  Wis Not  fixed. 

A.  G.  Rugffles,  Treasurer Fond  dn  Lac,  Wis Not  fixed. 

J.  A.  Bently,  General  Superintendent Sheboygan,  Wis See  Pres't. 

L.  Emerson,  Gen.  Ticket  Agent  and  Assist- 
ant Superintendent Fond  du  Lac,  Wis 1 ,800  00 

T.  H.  Malone,  General  Freight  Agent Fond  du  Lac,  Wis 2,500  00 

M.  Ewing,  Auditor  and  Cashier Fond  du  Lac,  Wis 1 ,200  00 

Total  salaries 9,100  00 

General  ofiices  at  Fond  du  Lac,  Wis. 

Names  of  Direotors.  Residence. 

A.  G.  Ruggles Fond  du  Lac,  Wis. 

F.  A.  Foster Fond  du  Lac,  Wis. 

Edwin  Slade Glenbeaulah,  Wb. 

J.  A.  Bentley Sheboygan,  Wis. 

Moses  Taylor New  York  Citv. 

R.  G.  Rolston New  York  Cit^. 

S.  M.  Barrett Cincinnati,  Ohio. 

Date  of  annual  election  of  directors. 
Third  Wednesday  in  January. 

Name  and  address  of  person  to  whom  correspondence,  concerning  this  report^ 
should  be  directed. 
J.  A.  Bentley,  President,  Sheboygan,  Wis. 

CAPITAL  STOCK. 
Capital  stock  autliorized  by  charter $1 ,550 ,500  00 


COMMON  STOCK  ISSUED. 

Stock  subscribed  by  municipalities  paid  in  bonds 146 ,  100  00 

Stock  subscribed  by  individuals  and  other  corporations  paid  in  cash  2 ,  100  00 

Stock  issued  for  construction  account  on  extension  lines 1 ,000,000  00 

Orifi^inal  stock  on  formation  of  the  Company,  under  foreclosure  of 

Sheboygan  &  Mississippi  Co.,  first  mortgage 250 ,000  00 

Total  common  stock 1 ,398 ,200  00 
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PREFERRED  STOCK  ISSTTEB. 

Amonnt  of  preferred  stock None. 

Bate  of  preference  and  for  what  issued None. 

Proportion  of  stock  for  Wisconsin. . . « All. 

A  list  of  stockholders  at  the  last  election  of  directors,  showing  the  name,  residence 
and  amount  of  stock  owned  by  each,  must  be  filed  herewith. 

No  such  list  preserved,  but  it  is  believed  all  stock  was  owned  in  Wisconsin,  or  bj 
penons  who  were  represented  by  local  agents. 

When  and  to  whom  was  the  original  stock,  owned  by  the  Company,  sold  and 
what  was  the  cash  value  realized  by  the  Company  for  the  same? 
See  answer  to  No.  11. 

If  any  stock  has  been  issued  since  the  original,  state  the  date  or  dates  when  the 
same  was  issued,  to  whom  issued,  in  what  manner  the  same  was  paid  for,  and  the 
cash  value  realized  by  the  Company  for  the  same. 

$1,000,000  to  S.  M.  Barrett,  Alfred  Wild  and  John  A.  Peck,  one-third  to  each 
as  pavment  for  construction  of  line  between  Glenbeaulah  and  Fond  du  Lac.  $167,100 
issued  to  municipalities  as  follows,  viz:  $11  ^00,  town  of  Bosendale;  $9,400,  town 
of  Fond  du  Lac;  $39,800,  city  of  Fond  du  Lac;  $30,000,  dty  of  Bipon;  $10,000 
town  of  Bipon;  $20,000,  town  of  Brooklyn;  $5,000,  town  of  St.  Marie;  $20,000, 
town  of  Princeton.    To  several  individuals,  paid  for  in  cash,  $2,100. 

FUNDED  AND  UNFUNDED  DEBT. 

Describe  severally  all  outstanding  classes  of  bonds,  including  amounts,  dates  of 
issue,  interest,  where  and  when  payable: 

7  per  cent,  bonds  were  issued  to  contractors  mainly  in  construc- 
tion of  line  from  Qlenbeaulah  to  P  ond  du  Lac,  aiid  maintaining 
old  line,  and  were  not  sold  for  cash.    Payable  at  the  bank  of 

North  America.    New  York,  June  1, 1884 $750,000  00 

Amount  of  debt  not  secured  bv  mortgage 850 ,000  00 

8  per  cent  bonds  payable  at  Farmer's  Loan  and  Trust  Co.,  N.  Y., 

.  Oct.  1,  1896 70 ,309  13 

Total  funded  and  unfunded  debt 1 ,670,800  18 

Net  cash  realized  from  bonded  debt,  above  described 617 ,600  00 

$772,000,  8  per  cent,  bonds  sold  at  8  per  cent.;  $78,000,  8 
per  cent.  lx>nas,  hypothecated. 

Proportion  of  debt,  bonded  and  floating,  for  Wisconsin All. 

COST  OF  BOAD  AND  EQUIPMENT. 

Cost  of  right  of  way,  estimated $125,000  00 

Cost  of  r^  estate  exclusive  of  right  of  way,  estimated 40,000  00 

Cost  of  construction 2,464,654  89 

Cost  of  equipment 209,442  76 

Amountspaid  for  road,  or  {wrtions  of  road,  uot  built  by  the  Company  (specifyiug 
amounts  paid,  and  how  paid,  in  each  case  and  line  acquired) : 

At  time  of  foreclosure  sale  in  1861,  line  was  constructed  from  Shebovrain  to  Glen- 
beaulah and  was  sold  for  the  face  of  the  first  mort^^age  bonds  of  the  S.  &b1.  Co.,  and 
interest.  Stock  issued  to  represent  $20,000  and  mcluded  in  above  statement  of  cost 
of  construction. 

11 ^B  B  C — II 
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ORIGINAL   COST  AND  PRESENT  ESTIMATED  RVALUE  OF  TOTAL 

PROPERTY  IN  THIS  STATE. 

Can  give  no  satisfactory-  answer  to  these  in  time  for  this  report. 

At.  wt. 
_                                     ,     ,  ,  No.       tons. 

Locomotives,  as  per  schedule 5       30 

Tenders,  as  per  schedule 6  15 

Snow  plows,  as  per  schedule 2  

Passenger  cars,  Ist  class 3  20 

Passenger  cars,  2d  class 8  15 

Bamige  cars 2  y 

Mail  cars 2  >  15 

Express  cars 2  ) 

Freiffht  cars,  closed 76  9 

Platform  cars 68  7}^ 

Hand  cars 12  

CHARACTERISTICS  OF  ROAD. 

Length  of  main  line  of  road  from  Shebojgan  to  Princeton — 

£ntire  length 79  miles . 

Length  in  Wisconsin 79  miles. 

Aggregate,  length  of  sidings  and  other  track  not  above  enumerated 4  miles. 

Number  of  "common  points." 

Four.    Ripon,  Fond  du  Lac,  Plymouth  and  Sheboygan. 

What  is  the  gague  of  your  lines? 
Four  feet,  eight  and  one-half  inchis. 

DOINGS  OF  THE  YEAR  IN  TRANSPORTATION. 

CHARACTER  OF  SERVICE. 

Namber  per-  Av.  fialaiy 

sons  empl  yd.  pr  annum. 

Division  and  assistant  superintendents 1  $1 ,800  00 

Clerks  in  all  offices 3  690  00 

Master  and  assistant  mechanics 19  720  00 

Oonductois 3  78000 

Fngmeers 3  936  00 

Firemen 4  499  20 

Brakemen 6  516  00 

Fhumen,  switch-tenders,  wipers,  and  watchmen 1  528  00 

StaSon  agents 12  612  00 

Section  men 38  456  00 

Laborers 19  414  00 

Other  employees 3  1 ,566  00 

JCELEAOE  AND  TONNAOE. 

Number  of  miles  run  t>y  passenger  trains 28 ,697 

Number  of  miles  run  by  freight  and  mixed  trains 53,361 

Number  of  miles  run  by  construction  and  other  trains 3 ,010 

Total  mileage 85 ,  068 

Mileage  of  empty  freight  cars 20 ,919 

Total  number  passengers  carried 56 ,300 

Total  number  tons  freight  carried  one  mile 2,128,560 

Total  number  passengers  carried  one  mile 957^100 

Average  distance  traveled  by  each  passenger 17  nules. 
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Miles  per  hour. 

The  highest  rate  of  speed  allowed  for  express  paeeeuger  trains 25 

Schedpie  rate  of  same,  inclading  stops 18  3-4 

The  hiffhest  rate  of  speed  allowed  for  mail  and  accommodation  trains. .  15 

Schedule  of  same,  including  stops 11 

The  highest  rate  of  speed  allowed  for  freight  trains 15 

Schedule  rate  of  same,  inclading  stops ■ 11 

TOTAIi  FBEIQHT  IN  TONS. 

Grain 10,761 

Flour 1 ,160 

Salt,  cement,  water  lime  and  stucco 135 

Maau&ctares,  including  agricultural  implement,  furniture  and  wagons .  1 ,434 

Live  stock 447 

liUmber  and  forest  products , 12,938 

Stone,  brick,  lime,  sand,  etc.,  mdse.  and  other  articles 12 ,972 

Coal 8,387 

Total  tons :..,.        ♦63,214 

^In  ciTing  you  the  tonase  of  freights*  I  have  been  unable  to  jpet  it  up  from  June,  1374,  to 
June  1875,  as  all  oar  reports  ■howing  tonnage  end  January.  I  hare  therefore  giren  you 
the  tonnage,  January!,  1874,  to  June  1,1875,  rabetitoting  tonnaf:e  of  the  first  six  imonths 
of  1374  for  the  tonnage  of  the  first  six  months  of  1875,  so  that  owing  to  the  ^eat  depression 
of  basiness  from  January  to  July  this  year,  the  tonnage  whioh  we  report  will  be  found  to 
he  oonsiderably  in  excess  of  what  the  real  figures  will  show. 

J.  A.  BENTLBY,  iVeruiciU, 
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Eftnungn  per  mile  of  roftd $1 ,268 ,630  00 

EanuDgB  per  mile  of  rend  on  freight « 768  09 

£4imingB  per  mile  of  road  on  paAsengers 497,882  00 

EamingR  per  train-mile  run,  on  freight 1 .  141 

Earnings  per  train-mile  ran,  on  passengers 1 .37 

Of  the  earnings  of  the  entire  line,  what  is  the  ratio  of  the  passenger 

to  the  freight 39  to60 

Average  gross  earnings  per  mile  [79  miles]  of  road,  exclusive  of 

sidings 1 ,  268 .  630 

Average  net  earnings  per  mile  mile  of  road,  exclusive  of  sidings.   No  net  earnings 

Average  net  earnings  per  train  mile See  page  8,  blank  form,  for  an  explanation. 

EXPENSES  DURING  THE  YEAR  ENDING  JUNE  80, 1876. 

PAYMENTS  FOB  CURRENT  AND  OPERATING  EXPENSES. 

Maintenance  of  way:    • 

Repairs  of  track,  including  new  and  re-rolled  iron  rail  in  place 

of  old  iron  rail $30,924  29 

Repairs  of  bridges 490  46 

Repairs  of  fences 2,612  41 

Maintenance  of  buildings 2 ,662  08 

Maintenance  of  rolling  stock: 

Locomotives 6,646  82 

Passeqger,  baggage,  mail  and  expresscars )  ^  qoq  ita 

Freight  cars )  '>>"o" 

Shop  tools  and  machinery 808  66 

Conducting  transportation,  and  general  expenses: 

Management  and  general  office 17,684  93 

Foreign  aeency  and  advertising 3 ,616  44 

Agents  ana  station  service 8 ,861  96 

Conductors,  baggage  and  brakemen 4,026  68 

Engpneers,  firemen  and  wipers 6,268  69 

Tram  and  station  supplies 3 ,862  60 

Fuel  consumed 8 ,637  76 

Oil  and  waste 476  66 

Personal  expenses 1 ,317  28 

Damage  to  persons,  incurred  in  February,  1873 700  00 

Damage  to  property '. 669  26 

Loss  and  damage  to  freight  and  baggage 479  66 

Legal  expenses 180  66 

Current  expenses : 

For  taxes 4 ,278  12 

For  insurance 662  60 

Lease  or  privilege  of  other  roads  whose  earnings  are  included  in  this 

report,  giving  name  and  amounts  paid None. 

$106,783^^,  total  current  operating  expenses,  being  nearly per  cent 

over  earmngs. 

Average  operating  expenses  per  mile  of  road,  exclusive  of  sidings. . .  1 ,339  02 

Average  operating  expenses  per  train  mile 1 .243 

Cost  of  repairs  of  engines  per  mile  run 12| 

Cost  of  engineers  and  firemen  per  mile  run 06^ 

Cost  of  oil  and  waste  per  mile  run 01 

Cost  of  fuel  per  mile  run 09 

EXPENSES,  Etc. 

PAYMENTS  IN  ADDITION  TO  OPERTTING  EXPENSES. 

New  steel  rail,  excess  of  cost  over  iron  rail,  old  track 

New  rail  on  new  track 

New  equipment 

New  bridges  and  culverts  (not  included  in  replacements) 

Real  estate  bought  during  the  vear .'.      $400  00 

New  tools  and  machinery,  included  in  operating  expenses. 


None. 
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New  baildingSf  included  in  operating  ezpeniiefl. 

Total  paid  for  new  investment  on  the  length  of  the  company's  lines  one 
year  ago. Nothing. 

Amomits  paid  in  cash,  stock,  bonds,  or  otherwise,  for  extensions,  new 
lines  and  branches,  during  the  past  yeai^— specify  particularly Nothing. 

Dividends  on  preferred  stock )      Nothiniy 

Dividends  on  common  stock J      ■"0*'""6- 

What  amount  of  money  have  you  expended  for  boildipg  roads  out  of 
State,  from  proceeds  arising  from  business  done  on  your  roads  in  thin 

State Nothii«. 

Specify  each  patent  in  use  on  your  road,  and  the  amount  paid  as  royalty 

for  said  patents,  in  separate  items. 
This  requires  a  more  critical  examination  of  all  machinery  and  tools 

than  I  can  give  it.    We  pay  no  royalties  outside  of  purchase  price. 

How  was  amount  of  dividends  paid  the  past  year-~<:ash,  stock,  or  other- 
wise?   Specify  amounts  and  manner  of  payment None  paid. 

GENERAL  BALANCE  SHEET,  1st  OF  JULY,  1875. 

The  financial  year  begins'with  us  January  1st.  Hereailer  a  balance  may  be  tak- 
en off  July  1st. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  other  railroads 
and  are  they  found  to  be  sufficient  ? 

Always  stop  before  crossing  400  feet,  and  if  two  trains,  one  on  each  road,  arrive  at 
crossing  at  about  the  same  time,  the  one  which  first  cominff  to  a  full  stop,  nrst  moves 
across  tne  crossing  at  a  rate  of  speed  not  exceeding  six  miles  an  hour.  These  regu- 
lations if  properly  observed  are  sufficient. 

What  regulations  govern  your  employees  in  regard  to  crossings  of  public  high- 
ways 1  and  are  these  regulations  found  to  be  sufficient  1 

Blow  whistle  one  short  blast,  eighty  rods  from  crossing,  %nd  ring  the  bell  until 
crossing  is  passed.    This  is  sufficient. 

What  platform  and  coupler  between  passenger  cars,  do  you  use? 
Ordinary  platform,  and  link  and  pin  coupler. 

What  kind  of  brakes  do  you  use  on  passenger  trains? 
Ordinary  hand  brakes. 

U.  S.  MAIL. 

What  is  the  compensation  paid  you  by  the  U.  S.  Government  for  the  transporta- 
tion of  its  mails,  and  on  what  terms  of  service? 
$60.00  per  mile. 

EXPRESS  COMPANIES. 

What  express  companies  run  on  ^our  road,  and  on  what  tenns,  and  what  condi- 
tions as  to  rates,  ush  of  track,  machinery,  repairs  of  cars,  etc.,  what  kind  of  business 
is  done  by  them^  and  do  you  take  their  freights  at  the  depot,  or  at  the  office  of  such 
express  compames? 

American  Express  Co.  An  appartment  in  a  car  is  furnished  for  a  messenger  of  the 
express  company,  and  his  goods.  He  simply  travels  with  goods,  taking  chaige  of 
the  same.  Kailroad  company  has  nothing  whatever  to  do  with  the  goods,  except  to 
carry  them.    Their  business  is  of  a  usual  land. 

TRANSPORTATION  COMPANIES. 

What  freight  and  transportation  companies  run  on  your  road,  and  on  what  terms 

and  on  what  conditions  as  to  rates,  use  of  track,  machinery,  repairs  of  cars,  etc.? 

Do  they  use  the  cars  of  your  company,  or  those  furnished  by  themselves,  and  are 

heir  cars  or  their  freight  given  any  preference  in  speed  or  order  of  transportation, 

and  if  so,  in  what  particular? 

No  such  companies  on  the  road. 
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SLEEPING  CAKS. 

Do  sleeping  or  dining  cars  run  on  your  road,  and  if  bo,  op  what  terms  are  they  run 
hj  whom  are  they  owned,  and  what  chargeB  are  made  in  addition  to  the  nrgular  pas- 
seoffer  rates? 

None  on  the  road. 

ADDITIONAL  QUESTIONS. 

Date  of  original  charter  of  the  road  and  that  of  any  road  consolidated  with  it, 
with  the  name  of  the  companies. 
The  Sheboygan  and  Mississippi  B.  B  Co.,  chartered  March  8,  1852. 

Date  of  foreclosure  and  sale,  under  which  each  road  and  each  branch  is  now  held, 
and  terms  and  amount  of  each  sale? 

March  2«  1861,  line  from  Sheboygan  to  Fond  du  Lac  sold.  Extension  from  Fond 
du  Lac  to  Princeton  built  under  autnority  of  chapter  164,  laws  of  1871. 

Bates  and  dates  of  all  cash  dividends  on  stock  of  original  and  consolidated  com- 
panies, so  far  as  known? 
None  were  paid. 

Bates  and  dates  of  stock  and  other  dividends,  not  cash,  of  original  and  consoli- 
dated companies? 
None  were  paid. 

Date  when  main  line  (giving  termini  and  length)  was  completed  and  pat  in  op- 
eration? 

Sheboysan  to  Plymouth  1858;  Plymouth  to  Glenbeulah  1860;  Qlenbeulah  to 
Fond  du  Lac  1868;  Fond  du  Lac  to  Princeton  1872. 

Date  of  the  commencement  of  operating  each  branch  line,  giviqg  termini  and 
le]M[th? 
Dee  hist  answer. 

Boads  operated  under  lease,  (whether  temperary  or  permanent)  giving  name, 
termini,  length,  address  of  lessors,  and  terms  of  lease? 
None. 

What  running  arrangements  have  you  with  other  railroad  companies,  settiitg 
forth  the  contracts  for  the  same? 

No  arramzement  except  ordinary  business  interchange  with  all  connecting  lines, 
ynz:  With  Chicago  &  NorUi  western  Bail  way  at  Fond  du  Lac.  Chicago,  Milwaukee 
A  St. Paul  Baiiway  at  Bipon;  Wisconsin  Central  Bailway  at  Plymouth;  Milwaukee, 
Lake  Shore  A  Western  Bailway  and  Goodrich  Transportation  Company  at  Sheboy- 
gan; also  with  steamer  for  Ludington,  connecting  with  F.  A  P.  M.  B.  B.,  at  that 
place. 

Connections  for  passengers  are  made  "^ith  express  trains  at  Fond  du  Lac,  and 
with  accomodations  at  Plymouth^  Sheboygan,  and  Bipon. 

What  is  the  total  number  of  acres  of  swamp  or  other  State  lands  granted  to  your 
company  by  the  State? 
None. 

What  is  the  total  number  of  acres  United  States  lands  granted  to  your  company 
by  Congress  directly,  or  through  the  State? 
None. 

What  number  acres  received  by  youi*  company,  directly  or  indirectly? 
None  except  small  strips  for  depot  and  rignt  of  way. 

What  number  acres  sold  and  conveyed? 
None. 

Average  price,  per  acre,  realized? 
None. 

To  what  corporations  have  you  sold  land  ?    How  much,  and  at  what  price? 
Sold  one  Sheboygan  cit7  lot  to  Sheboygan  Manufacturing  Company  for  $800 

Number  of  acres  now  held  by  company? 
None. 
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Average  price  asked  for  lands  now  held  hy  company? 

Nothing. 

Valae  of  donations  of  right-of-way  or  other  real  estate? 

Three  thousand  dollars. 

Araoant  of  city,  county,  and  town  aid  granted  to  company  in  exchange  for  stock, 
or  otherwise?    Specify  particulars. 

To  the  original  company,  Sheboygan  &  Mississippi  R.  B.  Co.,  city  of  Sheboygan, 
$200,000  in  bonds.  County  of  Sheboygan  $100 ,000  in  bonds  to  the  Sheboygan  & 
Fond  du  Lac. 

Total  cash  amount  realized  from  such  aid? 
See  below. 

Amount  of  land  sold,  but  not  conveyed,  under  contracts  now  in  force?        None. 

The  whole  amount  of  cash,  principal  and  interest,  received  for  lands 
hitherto  sold  and  conveyed? $300  00 

Whole  amount  of  cash  received,  principal  and  interest,  on  outstanding  1 
contracts  in  force? 

Whole  amount  of  cash  received,  principal  and  interest,  on  contracts  >  None, 
forfeited? 

Whole  amount  of  cash  received  for  stumpage,  trespass,  etc 

What  have  been  your  total  receipts  from  lands  sold,  and  contracted  to 
be  sold,  the  past  year? Nothing. 

What  in  the  aggregate  sum  of  receipts  on  account  of  lands,  from  all 
sources  whatever,  up  to  the  present  time? $300  00 

What  is  the  amount  now  due  the  company  on  lands  sold  or  contracted 
to  be  sold? Nothing. 

Company  has  received  from — 

City  of  Sheboygan $16,000 

County  of  Fond  du  Lac 90,000 

Town  of  Fond  du  Lac 9,400 

CSty  of  Fond  du  Lac 39,800 

Town  of  Roeendale 11 ,900 

Town  of  Ripon 10 ,000 

C%  of  Ripon 30,000 

Town  of  Brooklyn 20,000 

Town  of  St.  Marie 6,000 

Town  of  Princeton 20 ,  000 

The  town  of  Brooklyn  bonds  are  in  litigation  and  have  never  been  delivered. 
$2,000  St.  Marie  and '$8 ,000  Princeton  bonds  have  not  been  delivered, not  having 
been  received  according  to  the  condition  of  the  aid. 

The  amount  of  cash  realized  upon  ail  this  aid  was  about  $460 ,000,  including  aid 
to  the  old  company. 

ACCIDENTS. 

No  aocidenlB. 

Amount  paid  as  damages  on  account  of  stock  killed  by  trains $269  26 

State  of  Wisconsin,  County  of  Fond  du  Lae,  tt. 

J.  A.  Bentlev,  President  of  the  Sheboygan  and  Fond  du  Lac  Railroad  Com- 
pany, beine  duly  sworn  deposes  and  savs  that  he  has  caused  the^  foregoing  state- 
ments to  DC  prepared  by  the  proper  Officers  and  Agents  of  this  company,  and 
having  carefully  examined  the  same  declare  them  to  be  a  true  statement 
of  the  condition  and  aiiairs  of  said  company,  on  the  firpt  day  of  August,  A.  D.  1876. 
to  the  best  of  his  knowledge  and  belief,  except  as  explainca  by  accompanying  letter 
dated  Dec.  11,  1875.* 

J.  A.  BENTLEY, 

Subscribed  and  sworn  to  before  me,  a  Notary  Pablic,  this  14th  day  of  December 
A.  D.  1876. 

DANA  C.  LAMB, 

Notary  Public. 

*Se«  note  under  head  *'total  freight  in  tons,"  in  this  report. 


Tabulated    Statements- 


compiled  FKOM  RAILROAD  RETURNS  OF  1874  AND  1874-6.* 


Table   I. — Showing  population,  area  and  miles  of  railroads  of  the  several  States. 

Tabub  II. — Mileage  and  cost  of  construction,  &c.,  of  railroads  of  the  ITnited  States. 

TABI.E  III. — Showing  per  cent,  of  receipts  to  total  capital  and  debt,  Ac. 

Table  IV. — Railroad  lines  and  parts  of  lines  in  Wisconsin,  &c, 

Tabi.es  V-XII. — Abstract  from  reports  of  railroads  operated  in  Wisconsin  in  1874. 

Table  XIII. — Mileage  of  roads  owned  and  operated,  capital  stock,  &c. 

Table  XIV. —  Debt,  totals  of  stock  and  debt. 

Table  XV . — Characteristics — roadway. 

Table  XVI. — Roadway;  also  buildings  on  Wisconsin  lines. 

Table  XVII. — ^Equipment. 

Table  XVIII. — Cost  of  road  and  equipment. 

Tab^e  XIX. — Bufdness  of  the  year  ending  June  80,  1875. 

Table  XX. — ^Passengers  carried  during  1874r-5. 

Table  XXI. — Freight  carried  during  year  1874-5. 

Table  XXII.— Tonnage  of  leading  freights. 

Table  XXIII. — Force  employed  in  1874-5. 

Table  XXIV. — Monthly  earnings  during  last  half  of  1874. 

Table  XXV. — ^Monthly  earnings  during  first  half  of  1875. 

Table  XXVI. — Passenger  earnings  for  1874-5. 

Table  XXVII.— Freight  earnings  for  1874-5. 

Table  XXVIII. — Earnings  from  sources  other  than  the  passenger  and  freight'busi- 
neas;  also  gross  earnings,  &c. 

Table  XXIX. — Operating  expenses,  year  1874-5. 

Table  XXX. — Operating  expenses;  also  amount  of  taxes,  insurance,  rents,  &c.  - 

Table  XXXI. — Expenses  per  mile  of  road;  per  train-mile,  &c. 

Table  XXXII. — Operating  expenses  and  interest  compared  with  earnings. 

Table  XXXIII. — Use  made  of  excess  of  earnings. 

Table  XXXIV. — ^Land  grants  and  local  aid. 

Table  XXXV. — Accidents. 

Table  XXX VT. — Comparative  statistics  showing  financial  condition  and  results  of 
business  operations  during  the  year  ending  June  30, 1875. 

Table  XXXVII. — Comparative  statement  of  business  during  1875-3, 1874-5. 

Table  XXXVIII. — Comparative  statement  of  earnings  during  1873-4,  and  1874-5. 

Table  XXXIX. — Comparative  statement  of  operating  expenses,  net  earnings,  taxes, 
insurance,  and  interest  during  1873-4,  and  1874-5. 

*  The  statistics  for  1874^  are  deduced  from  special  returns  made  to  the  Commissioners  for 
the  year  ending  June  30, 1875. 
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TableXXXVI. — Cumpanithe  Mali»iks  of  the  principal  railroad 
business  operations  during 
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PORTIONS    OF   THE 


Commissioners'  Correspondence 


LEASE  OF  OSHKOSH  AND  MISSISSIPPI  R.  R.  TO  THE  MILWAUKEE 

AND  ST.  PAUL  R.  R.  CO. 

General  Manager  S.  S.  Met  rill  to  the  Commissioners, 

Office  Chicago,  Milwaukee  &  St.  Paul  R.  R.  Co., 

Milwaukee,  January  21^  1875. 

Deab  Sir: — ^Enclosed  you  will  find  a  copy  of  the  lease  which  this 
company  holds  of  the  O«hkosh  &  Mississippi  Railroad,  which  is  sent 
in  conformity  to  yonr  request  of  December  31,  to  Hon.  Alex.  Mit- 
chell. 

Regarding  the  lease  of  our  road  between  Schwartzburg  and  Mil- 
waukee to  the  Wisconsin  Central  Railroad  Company  which  you  al- 
lude to  and  request  a  copy  of,  I  would  say,  the  road  is  not  leased  at 
all.  It  is  still  operated  by  this  company,  and  the  Wisconsin  Central 
Company  are  allowed  to  run  their  trains  over  it  in  connection  with 
ours,  under  a  business  contract  of  which,  I  take  it,  you  do  not  de- 
sire a  copy. 

Yours,  truly, 

S.  S.  MERRILL, 
General  Manager. 
H.  A.  Tennby, 

Secretary  Board  of  R.  R.  Commissioners. 


Copy  of  Lease  of  Oshkosh  c&  Mississippi  Railroad  Company  to 
Milwaukee  <&  St.  Paul  Pailicay  Company  and  other  papers  "per- 
taining  thereto. 

Resolved. — That  the  president  and  secretary  of  this  company  be 
and  they  are  hereby  authorized  to  execute  an  agreement  between 
this  company  and  the  Milwaukee  and  St.  Paul  Railway  Company, 
and  aflBx  thereto  the  corporate  seal  of  this  company,  in  the  words 
and  figures  following,  to-wit : 
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This  indenture  made  this  29th  day  of  August,  A.  D.,  1871,  be- 
tween the  Oshkosh  and  Mississippi  River  Railroad  Company  of  the 
one  part,  and  the  Milwaukee  and  St.  Paul  Railway  Company  of  the 
other  part,  witnesseth  : 

The  said'  Oshkosh  and  Mississippi  River  Railroad  Company,  in 
consideration  of  the  agreements  and  undertakings  hereinafter  con- 
tained, agrees  to  build  and  fully  complete  its  railroad  from  the  city 
of  Ripon,  in  the  county  of  Fond  du  Lac,  to  the  city  of  Oshkosh,  in 
the  county  of  Winnebago,  within  sixty  days  from  the  date  thereof, 
or  as  soon  thereafter  as  practicable,  ready  for  operation,  including 
the  bridge  over  the  Fox  River  in  said  city  of  Oshkosh;  also  to  pro- 
coure  the  right  of  wa}'  and  sufficient  depot  grounds  for  all  stations 
including  depot  grounds  in  the  city  of  Oshkosh;  to  build  a  suitable 
round-house  and  freight  and  passenger  depots  in  the  city  of  Osh- 
kosh, and  fence  said  railroad;  all  under  the  supervision  and  accord- 
ing to  the  directions  of  the  engineers  of  the  Milwaukee  &  St.  Paul 
Railway  Company,  and  deliver  the  same  free  and  clear  of  all  incum- 
brances of  every  name  and  nature,  except  the  mortgage  hereinaiter 
named,  to  the  Milwaukee  &  St,  Paul  Railway  Company,  to  be  oper- 
'  ated  as  hereinafter  provided. 

Second.  The  said  Oshkosh  and  Mississippi  River  Railroad  Com- 
pany further  agree  to  make  a  mortgage  on  said  railroad  from  Osh- 
kosh to  Ripon,  covering  and  including  all  its  property,  appurtenances, 
depots  and  franchises,  to  Russell  Sage,  as  truste**,  to  secure  the  pay- 
ment of  two  hundred  and  forty  thousand  dollars  of  bonds,  due  in 
twenty  years  from  the  first  day  of  July,  A.  D.,  1871,  with  interest 
at  eignt  per  centum  per  annum,  payable  semi-annually ;  and  it 
further  agrees  to  make,  create  or  suffer  no  other  lien  or  incum- 
brance whatever  on  said  railroad  during  the  term  of  this  agree- 
ment. 

Third.  The  said  Oshkosh  and  Mississippi  River  Railroad  Com- 
pany hereby  demises  and  leases  said  railroad  from  the  said  city  of 
Oshkosh  to  said  city  of  Ripon,  together  with  all  its  property,  build- 
ings, depots,  fixtures,  appurtenances,  and  franchises  to  the  Mil- 
waukee &  St.  Paul  Railway  Company,  from  the  time  of  its  com- 
pletion as  aforesaid,  to  the  first  day  of  January,  A.  D.  1892,  to  be 
operated  and  used  by  said  Milwaukee  &  St.  Paul  Railway  Com- 
pany in  connection  with  and  as  a  part  of  the  railway  of  said  Mil- 
waukee &  St.  Paul  Railway  Compiny,  for  the  rent  hereinafter  re- 
served. 

Fourth.  The  Milwaukee  &  St.  Paul  Railway  Companv  agree  to 
accept  the  demise  and  lease  of  said  railroad  from  said  Oshkosh  to 
Ripon,  ti)  equip  the  same  with  suitable  and  sufficient  rolling-stock 
and  to  operate  the  same  for  the  said  lease  in  connection  with  and 
as  a  part  of  its  railroad,  and  keep  the  same  in  good  repair  and  con- 
dition during  the  whole  term  of  said  lease. 

Fifth.  The  Milwaukee  &  St.  Paul  Railway  company  are  to  pay  to 
the  Oshkosh  &  Mississippi  River  Railroad  Company  as  rent,  thirty-five 
per  cent,  of  the  gross  earnings  of  said  Oshkosh  &  Mississippi  River 
Railroad  in  the  manner  following:  So  much  thereof  as  may  be 
necessary  is  to  be  paid  by  taking  up  and  cancelling  the  coupons 
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attached  to  said  two  hundred  and  forty  thousand  dollars  of  bonds 
above  mentioned,  and  the  balance  of  said  thirty-five  per  cent,  of 
gross  earnings  after  paying  said  coupons,  if  any,  is  to  be  paid  to 
said  Oshkosh  &  Mississippi  River  Railroad  Company  annually,  on 
the  first  day  of  February,  in  each  year,  and  yearly  statements,  said 
gross  earnings  and  of  said  per  centage  are  to  be  furnished  to  the 
said  Oshkosh  &  Mississippi  Railroad  Company  by  said  Milwaukee 
&  St.  Paul  Railway  Company. 

Sixth, — The  Milwaukee  &  St.  Paul  Railway  Company  further 
agree,  that  in  case  said  thirty-five  per  cent,  of  gross  earnings  shall 
at  any  time  be  insufficient  to  pay  said  coupons,  then  that  said  Mil- 
waukee &  St.  Paul  Railway  Company  shall  advance  the  balance  of 
the  money  that  may  be  necessary  to  take  up  said  coupons  as  they 
become  due  and  payable,  and  take  them  up;  and  it  is  expressly 
ageed  by  and  between  the  parties  to  these  presents,  that  for  all  sums 
so  advanced  the  Milwaukee  &  St.  Paul  Railway  Company  shall 
hold  said  coupons  as  a  lien,  and  the  same  is  hereby  made  and  con- 
stituted a  lien  on  all  the  property  hereby  demised  and  leased  prior 
and  superior  to  all  other  liens  except  the  said  mortgage,  until  the 
same  snail  be  fully  reimbursed  with  interest  at  seven  per  centum 
per  annum  out  of  said  thirty-five  per  centum  of  said  gross  earnings, 
or  otherwise,  by  the  said  Oshkosh  &  Mississippi  River  Railroad 
Company. 

Seventh. — It  is  mutually  agreed  and  understood  that  the  gross  earn- 
ings of  said  railroad,  shall  be  all  the  earnings  for  business  done  over 
the  same  between  Oshkosh  and  Ripon,  and  intermediate  points,  and  a 
fair  pro  rata  share  of  all  other  business  transacted  partly  on  said 
railroad  and  partly  on  the  railroad  of  the  Milwaukee  &  St.  Paul 
Railway  Company. 

Eiyhth. — It  is  mutually  a&:reed  that  the  Milwaukee  and  St.  Paul 
Railway  Company  shall  ballast  the  said  railroad  from  Oshkosh  to 
Ripon  after  taking  possession  under  this  lease  and  charge  the  same 
againt  the  rent  reserved  in  this  lease. 

Ninth, — It  is  further  mutually  agreed  that  the  Milwaukee  and 
St.  Paul  Railway  Company  will  not  charge  a  higher  rate  for  carry- 
ing agricultural  products  from  Ripon  to  Oshkosh  than  they  charge 
for  carrying  the  same  from  a  like  distance  out  of  Milwaukee  to  the 
city  of  Milwaukee. 

In^whitness  whereof,  the  parties  to  these  presents  have  caused 
the  same  to  be  subscribed  by  their  respective  presidents  and  at- 
tested by  their  respective  secretaries,  and  have  caused  their  respec- 
tive corporate  seals  to  be  hereunto  affixed  the  day  and  year  first 
above  written. 

THE  0.  &  M.  RIVER  R.  R.  CO., 
By  James  Jenkins, 

Its  President, 

LSeal.J    Sealed  and  delivered  in  presence  of  G.  W.  Washburn, 
Orville  Beach. 

15 R  R  c — II 
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As  to  signatures  and  execution  by  the  Oshkosh  &  Mississippi 
River  Railroad  Company. 
Attest: 
Geo.  Gary,  Secretary. 

THE  M.  &  ST.  PAUL  RT  CO., 
By  Alex.  Mitchell, 
Its  President. 

[Seal.  I    Sealed  and  delivered  in  presence  of  J.  P.  C.  Cottrell, 
A.  L.  Cary. 

As  to  the  signatures  and  execution  by  the  Milwaukee  &  St.  Paul 
Railway  Company. 
Attest: 
R.  D.  Jennii^gs,  Secretary. 

State  of  Wisconsin,  ) 

Winnebago  County,  j    '  ' 

Be  it  remembered,  that  on  this  31st  day  of  August,  A.  D.  1871,  be- 
fore me  personally  appeared  James  Jenkins  and  George  Gary,  to 
me  known  to  be  the  president  and  secretary,  respectively,  of  the 
Oshkosh  &  Mississippi  River  Railroad  Company,  and  known  to  me 
to  be  two  of  the  persons  who  executed  the  foregoing  agreement,  and 
that  they  severally  acknowledged  the  same  and  the  execution  thei:(B- 
of  to  be  their  free  act  and  deed,  and  the  free  act  and  deed  of  the 
Oshkosh  and  Mississippi  River  Railroad  Company,  for  the  uses  and 
purposes  therein  mentioned. 

And  I  further  certify  that  the  seal  thereto  annexed  is  the  seal  of 
the  said  Oshkosh  and  Mississippi  River  Railroad  Company. 

G.  W.  WASHBURN, 

Notary  Public. 

State  of  Wiscoij^sin  (  „„ 

Milwaukee   County,  J     ' 

Be  it  remembered,  that  on  this  27th  day  of  September,  A.  D. 
1871,  before  me  personally  appeared  Alexander  Mitchell,  and  R.  D. 
Jennings,  to  me  Known  to  be  the  president  and  secretary,  respec- 
tively, of  the  Milwaukee  &  St.  Paul  Railway  Company,  and  known 
to  mc  to  be  two  of  the  persons  who  executed  the  foregoing  agree- 
ment, and  that  they  severally  acknowledged  the  same  and  the  exe- 
cution thereof  to  be  their  free  act  and  deed,  and  the  free  act  and 
deed  of  the  Milwaukee  &  St.  Paul  Railway  Company,  for  the  uses 
and  purposes  therein  mentioned. 

And  I  further  certify  that  the  seal  thereto  annexed  is  the  seal  of 
the  said  Milwaukee  &  St.  Paul  Railway  Company, 

J.  P.  C.  COTTRELL, 

Notary  Public. 

Kcvcnue  stamp,  caDcclled. 
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Milwaukee  dt  St,  Paul  Railway  Company  and  other  Papers  pertain'- 

ing  thereto. 

Office  of  the  Oshkosh  and  Mississippi  River  R.  R.  Co. 

OsHKOSH,  Wis^  Augusts!^  1871. 

I,  George  Gary,  Secretary  of  the  Oshkosh  and  Mississippi  River 
Railroad  Company,  do  hereby  certify  that  I  have  compared  the 
foregoing  copy  of  resolution  hereto  attached  with  the  original  reso- 
lution adopted  by  the  Board  of  Directors  of  said  company  at  a 
meeting  of  said  board,  held  at  the  office  of  the  company  in  the  city 
of  Oshkosh,  Wisconsin,  on  the  31st  day  of  August,  A.  D.  1871,  and 
now  of  record  in  the  minutes  of  the  proceedings  of  said  board,  and. 
that  said  copy  is  a  correct  transcript  from  such  original  resolution^ 
and  of  the  whole  thereof. 

In  witness  whereof  I  have  hereto  set   my  hand  and  affixed  the 

I  ot:.*t  1      ^^^  of  said  com  pan  V  at  Oshkosh,  aforesaid,  this  31st  day 

[SEAL. J      ^f  August,  A.  D.,  1871. 

GEORGE  GARY,  Secretary. 


INQUIRIES. 

application  of  amended  law  to  "  B  '>  ROADS. 

fTelograms.] 

Sup't  W.  G.  Swan  to  the  Commissioners. 

Hudson,  March^  8, 1875. 
To  the  Railroad  Commissioners: 

I  understand  that  our  company  has  been  relieved  from  the  limi- 
tation prescribed  for  roads  in  Class  A.,  and  that  we  are  entitled  to 
rate  of  four  cents  per  mile  on  passengers.  Also  that  we  are  limited 
in  freight  rates  by  our  tariflf  current  on  the  first  day  of  June,  1873. 
Am  I  right?    An  early  answer  by  wire  will  oblige  me. 

W.  G.  SWAN, 

General  Superintendent. 


Hudson,  March  9,  1875. 
To  J.  W.  HoYT,  Commissioner: 

Would  like  much  to  receive  your  interpretation  of  the  eflfects  of 
the  amendment  of  March  4,  on  the  amendment  of  March  2.  It 
looks  to  me  as  if  all  roads  in  the  State  were  now  subject  to  same 
restrictions  as  the  Chicago  &  Northwestern  and  Milwaukee  &  St. 
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Paul  roads,  as  regards  freight  rates,  and  it  does  not  seem  possible 

that  such  could  have  been  intended  by  the  honorable  legislature. 

Please  reply  by  wire. 

W.  G.  SWAN, 

Superintendent. 

Commissioner'  Hoyt^  in  reply  to  Superintendent  Swan. 

Dispatch  received.  You  are  right.  Under  a  literal  construction 
of  the  law,  all  roads  in  the  State  are  now  subject  to  the  same  limi- 
tations upon  their  freight  rates  as  are  the  Chicago,  Milwaukee  &  St. 
Paul,  the  Chicago  &  Northwestern  and  the  Western  Union  rail- 
roads. And  all  roads  other  than  these  above-named,  may  charge 
four  cents  a  mile,  for  carrying  passengers. 

The  assistant  attorney-general  agrees  with  rae  in  this  construc- 
tion. 

JOHN  W.  HOYT, 

Commissioner. 
W.  G.  Swan,  Esq., 

General  Superintendent. 


CONCERNING  FACILITIES,   RATES,  PRE-PAYMENT  AND  BE-SHIP- 

MENT. 

J.  T.  Oomstock  to  the  Commissioners. 

Oconto,  Wis.,  March  20, 1875. 

Gentlemen. — When  does  the  new  law  take  eflFect?  Under  the 
Potter-law  am  I  obliged  to  pre-pay  freight  for  points  on  the  St. 
Paul  railroad,  for  instance  Oconomowoc.  They  require  me  to  pay 
here  $29  in  advance.  Under  the  new  law  what  will  be  the  rate  to 
Oconomowoc,  Edgerton,   and  MacFarland? 

Is  the  Chicago  and  Northwestern  bound  to  give  me  cars  when 
requested  to  do  so? 

Can  I  insist  on  flats,  and  must  they  give  them  to  me? 

If  yes,  then  can  they  make  me  wait  two  months  or  ten  weeks  on 
plea  of  bad  weather? 

Can  the  Chicago  &  Northwestern  refuse  to  let  their  cars  go  bff 

their  road  on  to  the  St.  Paul  for  points  in  this  State? 

Respectfully, 

J.  T.  COMSTOCK. 
To  the  Railroad  Commissioners. 


PORTIONS  OF  CORRESPONDENCE.  229 

Commtsssoner  Hoxjt^  in  reply. 

Office  of  Railroad  Commissioners, 
Madison,  Wis.,  March  29  1875. 

Dear  Sir: —  *  *  *  Qel  account  of  the  absence  of 
the  Attorney-General,  whose  advice  is  needed  on  one  or  two  points, 
we  are  unable  to  reply  to  all  your  incLuiries  at  this  moment,  but  will 
do  so  as  soon  as  possible.  The  new  law  went  into  effect  on  the  11th 
instant.  You  cannot  be  legally  required  to  pre-pay  charges  on  freight 
unless  the  articles  are  perishable,  or  of  but  little  value. 

Distance  from  Oconto  to  Oconomowoc  152. 8  miles;  hgal  charges 
$23.  Distance  to  Edgerton  179.1;  legal  charges  $25.  Distance  to 
McFarland,  219.9;  legal  charges  $27. 

A  railroad  company  having  cars  at  liberty  is  of  course  in  dutj'' 
bound  to  furnish  them  on  demand.  There  is  no  specific  provision  of 
law  relating  to  this  subject,  however. 

During  such  a  winter  as  we  have  had  this  year,  it  would  of  course 
be  very  diflScult  to  say  just  how  far  "  the  weather  "  may  be  plead  as 
an  excuse  for  not  answering  demands  for  cars. 

As  to  passing  of  car-loads  of  freight  from  one  road  to  another, 
you  will  find  full  information  in  section  19  of  chapter  273,  laws  of 
1874,  as  amended  by  the  last  legislature.  Copy  forwarded  herewith. 
No  company  can  refuse  to  dlow  its  cars  to  so  pass. 

KespectfuUy,  yours, 

JOHN  W.  HOYT, 

Commissioner. 
J.  T.  CoMSTOCK,  Esq.,  Oconto. 


J.  T.  Comstock  to  Commissioner  Hoyt. 

Oconto,  Wis.,  April  2, 1875. 

Dear  Sir:  —  Your  favor  of  the  29th  received.    Please  accept 

thanks  for  information,  and  advise  me  as  soon  as  convenient  on  the 

points  whether  the  railroad  company  must  give  me  flat  cars,  and 

whether  the  Chicago  &  Northwestern  are  bound  to  let  their  cars 

run  through  to  points  on  the  Milwaukee  &  St.  Paul,  and  much 

oblige. 

Yours,  truly, 

J.  T.  COMSTOCK. 
John  W.  Hoyt,  Esq., 

Commissioner. 
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Commissioner  Hoijt  to  J.  T.  Comstock^  in  reply. 

Office  of  the  Railroad  Commissioners, 

Madison,  Ajml  6, 1875. 

Dear  Sir: — In  answer  to  your  letter  of  the  2d  instant,  I  have  to 
say,  that  I  know  of  no  statute  under  which  you  can  compel  a  rail- 
road company  to  provide  rolling-stock  of  a  definite  kind  or  quality. 
Should  they  have  cars  which  they  could  furnish  if  they  would,  and 
you  should  be  able  to  prove  that  their  excuses  for  not  doing  so 
were  invalid,  you  could  appeal  to  the  common-law  applicable  to  all 
common  carriers. 

I  have  consulted  the  Attorney-General,  and  the  foregoing  is  his 
opinion  as  well  as  my  own.  Should  your  freight  constitute  a  car- 
load, they  cannot  refuse,  when  it  is  once  loaded,  to  allow  it  to  pass 
without  unloading  upon  any  railway  which  has  track  connections 
with  their  own.  (See  section  19,  Potter-law,  as  amended;  copy  for- 
warded the  other  day.) 

Respectfully,  yours, 

JOHN  W.  HOYT. 

Commissioner, 
J.  T.  Comstock  Esq.,  Oconto, 


CONCERNING  RATES  ON  FREIGHT  PASSING  OVER  TWO  OR  MORE 

ROADS. 

G.  B.  Holden  to  the  Commissioners. 

Sparta,  Wis.,  March  10^  1875, 
Gentlemen  : — Can  you  inform  me  if  there  has  been  a  decision  as 
to  the  legal  rates  for  carrying  lumber  under  the  Potter-law  where 
it  passes  over  two  roads? 

I  own  lumber  at  Millston,  on  the  West  Wisconsin  Railroad,  a 
station  about  28  or  30  miles,  I  think,  from  Camp  Douglass,  on  the 
Milwaukee  &  St.  Paul  Railroad,  and  it  is  about  the  same  distance 
from  Camp  Douglass  to  Sparta.  In  October  last,  I  directed  ten  or 
twelve  car-loads  to  be  shipped  from  Millston  to  Sparta,  with  the 
understanding  from  the  freight-agent  in  Sparta  that  the  roads 
would  carry  according  to  the  law  as  construed  by  the  Raijroad 
Commissioners.  One  car  came  in  advance  of  the  rest,  about  Octo- 
ber 10,  when  they  demanded  $26  per  car  of  5,000  feet  pine   lumber. 
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I  refused  to  pay  the  $26  per  car,  and  tendered  the  freight-agent 
$15,  which  he  refused.  He  then  unloaded  the  lumber,  and  said  he 
should  charge  me  $2  for  unloading.  The  lumber  still  remains 
where  it  was  then  piled. 

Now,  has  it  been  decided  what  the  legal  freight  is  between  the 
points  mentioned?  I  am  not  certain  as  to  Ihe  exact  distance  on 
either  road. 

For  two  years  I  have  been  trying  to  negotiate  with  railroad  com- 
panies to  carry  my  lumber  at  some  reasonableprice,  but  they  will  not 
"  budge  an  inch."  And  this  winter  I  have  had  it  hauled  by  horse- 
teams,  at  a  saving  of  $2,50  per  thousand  feet.  I  am  not  able  to 
litigate  the  matter  with  the  railroads,  but  it  is  really  quite  a  hard- 
ship for  me  to  pay  such  prices  as  the  railroad  companies  charge,  or 
to  do  without  my  lumber  in  the  summer-time.  (The  teams  cannot 
haul  in  summer.)  If  you  will  be  kind  enough  to  give  me  any  infor- 
mation by  which  I  can  be  profited,  you  will  greatly  oblige, 

Yours,  truly, 

G.  B.  HOLDEN. 


Commissioner  Hoyt  in  reply  to  G.  B.  Holden. 

Office  of  the  Railroad  Commissioners, 

Madison,  March  12, 1S75. 

Dear  Sir: — Yours  of  the  18th  is  received.  I  do  not  find  "Mills- 
ton"  on  either  of  our  railroad  maps,  or  on  our  table  of  distanced, 
and  hence  can  not  now  inform  you  of  exact  distance  from  that 
point  to  Sparta.  It  is  manifest,  however,  that  you  have  been  over- 
charged. 

The  probability  is  that  each  company  has  charged  without  re- 
gard to  the  fact  that  rates  are  to  be  computed  from  the  place  where 
the  lumber  was  received  to  the  point  of  delivery,  as  though  it  passed 
over  but  one  line. 

We  had  trouble  of  this  sort  in  several  cases  last  year,  on  account 
of  the  lameness  of  the  law,  which  made  no  provision  for  a  division 
of  earnings,  where  freight  passed  over  two  or  more  lines.  The 
amended  law,  though  incon<^istent  with  itself,  and  otherwise  faulty, 
contains  a  provision  designed  to  supply  this  deficiency.  We  shall 
print  it  very  soon  and  send  you  a  copy. 
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The  belief  is  that  you  have  an  adequate  remedy,  and  that  the  rail- 
road companies  will  not  attempt  to  evade  the  law,  now  that  its 
language  is  explicit  and  unmistakable. 

If  they  should,  please  acquaint  us  with  the  fact,  and  we  will  en- 
deavor to  have  justice  done  you. 

Respectfully, 

JOHN  W.  HOyT, 

Commissioner. 
G.  B.  HoLDEN,  Esq.,  Sparta. 


COMPLAINTS. 

BATES  ON  "  B "  ROADS,  FACILITIES,  TRANSHIPMENT,  THROUGH 

RATES. 

Commissioner  Hoyt  to  Mr.  Pedrick,  in  reply. 

Office  of  the  Railroad  Commissioners, 

Madison,  March  26^  1875. 

Dear  Sir: — Your  favor  of  the  24th  is  at  hand.  In  answer  I 
have  to  say  that,  touching  the  matter  of  rates  chargeable  b}'  com- 
panies operating  "  B  "  roads  (to  which  class  the  West  Wisconsin  be- 
longs,) the  provisions  of  chapter  273,  laws  of  1874,  as  amended,  are 
of  such  a  character  that  the  Commissioners  do  not  now  assume  to 
decide  whether  the  rates  applicable  to  "  A  "  roads,  should  be  applied 
to  the  ''  B  "  roads  also,  or  not. 

As  to  the  facilities  to  be  afforded  by  railroad  companies,  there  is  less 
room  for  doubt,  and  yet  it  is  questionable  whether  under  the  pres- 
ent law  any  railway  company  can  be  compelled  to  furnish  cars  of 
a  particular  kind  in  response  to  each  and  every  demand  made  upon 
it.  The  law  does  require,  however,  that  when  freight  passes  from 
one  road  to  another  in  car-loads,  ''  such  delivery  shall  be  in  the 
same  cars,  without  unloading." 

It  is  also  clear  that  the  several  roads  over  which  freight  is  re- 
quired to  pass  shall  be  treated  as  one  continuous  line,  and  that  ^^  ad- 
vanced payment  of  freights  shall  not  be  required,  except  in  cases 
of  perishable  articles  and  freight  of  little  value." 

I  will  immediately  call  the  attention  of  the  West  Wisconsin 
Company  to  these  provisions  of  the  law,  in  the  hope  that  the  vio- 
lations of  which  you  complain  will  not  be  repeated. 
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1  would  be  glad  to  know  whether  the  over-charges  of  which  you 
also  complain  were  made  by  the  West  Wisconsin  Railroad  Com- 
pany alone,  or  whether  companies  with  whose  roads  their  line 
connects,  have  also  disregarded  the  law  as  amended,  since  March 
11,  when  it  took  effect. 

The  Commissioners  appreciate  your  circumstances  and  would  be 

pleased  to  see  you  relieved  from  the  embarrassments  you  suffer. 

Respectfully, 

JOHN  W.  HOYT, 

Commissioner. 
M.  Pedrick,  Esq.,  Fairchild. 


Pedrick  to  Commissioner  Hoyt^  in  reply, 

Fairchild,  Wis.,  April  i,  1875. 

Dear  Sir  : — ^Your  esteemed  favor  of  the  26t|;i  ult.  is  at  hand,  in 
answer  to  my  communication  of  the  24th.  There  are  certain  kinds 
of  freight  that  require  certain  kinds  of  cars.  I  have  a  quanti- 
ty of  long  timber  to  ship,  and  unless  I  can  have  flat  cars  of  course 
cannot  ship  it.  Before  engaging  to  furnish  this  timber  to  my  cus- 
tomers, I  obtained  the  promise  from  the  station  agent  here  that  I 
should  have  flat  cars  to  ship  it  on,  and  now  after  I  have  engaged  to 
furnish  the  timber,  and  got  it  ready  for  shipment,  Mr.  Swan  writes 
me  that  the  West  Wis.  R.  R.  cannot  furnish  flat  cars  to  go  on  to 
the  C.  M.  &  St.  P.  road.  You  will  readily  see  that  this  puts  me  in 
a  very  unsatisfactory  and  awkward  position.  Can  you  see  any  rem- 
edy for  me  ?  I  do  not  wish  to  put  myself  in  opposition  to  the  man- 
agement of  railroads,  nor  do  I  wish  to  complain  unjustly,  but  it 
looks  to  me  as  if  there  might  be  a  little  spite  mixed  in  this  refu- 
sal to  furnish  the  cars  called  for.  I  have  only  shipped  one  car  load 
of  lumber  since  the  amended  law  went  into  effect,  as  I  have  been 
waiting  to  see  if  there  would  not  be  something  arranged  satisfac- 
torily with  the  roads,  so  that  we  could  know  what  to  depend  upon. 

The  car  above  mentioned  was  shipped  from  here  about  the  20th 
of  March,  billed  to  Fall  River,  on  which  ($30)  thirty  dollars  was  de- 
manded (and  paid  under  protest)  before  the  car  would  be  shipped. 
The  distance  is  138  miles,  which  would  make  the  freight  only  $22. 

If  I  understand  you  correctly,  you  do  not  undertake  to  say 
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whether  or  not  this  road   comes  under  the  regulations  which  pre- 
scribe the  rate  of  freight  charged  on  other  roads. 

If  it  is  decided  that  this  road  is  not  governed  by  the  same  rate  as 
other  roads,  it  is  doing  shippers  on  this  road  a  great  injustice,  as 
lumber  shipped  from  here  has  to  compete  with  that  shipped  from 
other  points,  at  a  less  rate  of  freight,  which  would  virtually  kill 
our  business. 

Very  respectfully,  yours,  ^ 

M.  PEDRICK. 
John  W.  Hoyt,  Commissioner. 


CONCEKNING  DEMANDS  FOR  PRE-PAYMENT,  ETC. 

Mason,  Blood  &  Co.^  to  the  Commissioners, 

Appleton,  March  27, 18f75. 

Gentlemen: — What  is  our  remedy  when  the  railroad  refuses  to 

take  our  cars  loaded  for  the  Waupun  States  Prison,  unless  freight 

is  pre-paid?    The  charge  is  illegal.    Advise  us  and  oblige, 

Yours,  truly, 

MASON,  BLOOD  &  CO. 


Commissioner  Hoyt,  in  reply, 

Opficb  of  the  Railroad  Commissioners, 

Madison,  April  2,  1875. 
Gentlemen: — In  answer  to  your  letter  of  the  27th,  which  has 
only  just  come  to  hand,  I  have  to  say: 

1.  That  "  advance  payment  of  freight  shall  not  be  required  as  a 
condition  precedent  to  carriage,  except  in  cases  of  perishable  arti- 
cles and  freights  of  little  value."  This  is  the  language  of  the  law. 
(See  section  4,  chapter  334,  laws  of  1875.) 

2.  That,  although  the  penalties  for  violation  are  in  themselves 
ample,  the  remedy  at  present  must  be  with  the  individual  in  the 
courts. 

The  injunction  granted  by  the  supreme  court  related  to  the  mat- 
ter of  charges  only,  and  to  the  then  legal  charges.  The  law  hav- 
ing been  amended,  and  the  rates  changed,  may  have  had  the 
effect  to  dissolve  the  injunction  and  leave  the  Chicago,  Milwaukee 
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&  St.  Paul  and  the  Chicago  &  Northwestern  companies  just  where 
they  were. 

Should  violations  of  the  law  as  it  now  is  be  frequent,  so  as  to 
demand  action  on  the  part  of  the  State,  it  may  become  necessary 
to  do  the  work  of  last  summer  over  again. 

I  trust,  however,  that  when  these  companies  have  come  to  fully 

understand  what  the  law  is,  they  will  comply  with  its  provisions. 

We  shall  bring  your  complaints  to  the  notice  of  the  Chicago  & 

Northwestern  Company,  unless  you  desire  that  it  be  otherwise. 

Very  respectfully, 

J.  W.  HOYT, 

Commissioner. 
Messrs.  Mason,  Blood  &  Co.,  Appleton, 


Commissioner  Hoyt  to  H.  H,  Porter. 

Office  of  Railroad  Commissioners, 

Madison,  April  3,  i875. 
Dear  Sir: — Complaint  is  made  that  some  of  your  agents  are  de- 
manding pre-payment  of  charges  on  freights,  neither  "  perishable," 
nor  of  "  little  value,"  in  violation  of  law.    ( See  chapter  334,  of  laws 
of  1875.) 

Believing  that  such  violations  have  been  due  to  a  want  of  full 
understanding  on  the  part  of  your  agents  of  what  the  new  law  is, 
in  this  particular,  I  deem  it  proper  to  call  your  attention  to  the 
facts,  in  order  that  all  ground  of  such  complaints  may  be  removed. 
In  a  few  days,  we  shall  send  copies  of  the  railroad  laws  of  1875, 
and  of  the  Potter-law  as  amended,  to  each  of  your  agents. 
Very  respectfully,  your  obedient  servant, 

JOHN  W.  HOYT, 

Commissioner, 
H.  H.  Porter,  Gen,  Manager, 


Commissioner  Hoyt  to  W,  G,  Swan, 

Office  of  Railroad  Commissioners, 

Madison,  April  6*,  1875. 
Dear  Sir: — We  have  received  communications  from  Mr.  M.Ped- 
rick,  of  Fairchild,  making  enquiries  concerning  the  duties  of  B 
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roads  under  the  amended  law,  and  saying  that,  while  ^^  he  does  not 
wish  to  put  himself  in  opposition  to  the  management  of  the  rail- 
roads, nor  to  complain  unjustly,"  he  is  nevertheless  sufiFering  em- 
barrassments on  account  of  the  non-supply  of  platform-cars,  (he 
wishes  to  ship  timber,)  and  of  charges  higher  than  he  can  afford  to 
pay,  as  well  as  higher  than  he  supposes  are  legal,  and  that  must 
break  up  his  business  if  continued. 

He  seems  to  fear  that  he  is  being  punished  lor  asserting  his  legal 
rights  in  the  past. 

In  answering  his  communications  I  have  plainly  given  him  the 
terms  of  the  law,  but  have  at  the  same  time  expressed  the  convic- 
tion that  if  he  were  to  appeal  to  the  general  officers  of  the  com- 
pany, he  would  find  them  not  only  superior  to  the  motives  he  in- 
clines to  attribute  to  their  agents,  but  willing  to  afford  him  any 
accommodations  in  their  power. 

Respectfully,  yours, 

JOHN  W.  HOYT, 

Commissioner. 


W.  G,  Sivan  to  Commissioyier  Hoyt^  in  reply. 

Office  of  the  West  Wisconsin  R'y  Co., 

Hudson,  Wis.,  April  8, 1875. 

Dear  Sir: — Your  favor  of  the  6th  instant  is  before  me.  I  have 
received  several  letters  from  Mr.  Pedrick,  to  all  of  which  I  made 
immediate  and  kindly  reply.  It  seems  that  he  sold  some  long 
timber  to  go  on  to  the  Milwaukee  &  St.  Paul  road,  and  that  fiats 
were  required  to  load  it  upon. 

We  h^ve  but  few  fiats  on  this  road  and  they  were  all  being  used 
for  our  own  or  other  purposes.  I  was  unable  to  obtain  Milwaukee 
&  St.  Paul  fiats,  and  Mr.  Pedrick  could  not  arrange  for  them  him- 
self. 

Before  receiving  your  letter,  I  had,  at  a  sacrifice  of  our  oum  in- 
terests^ given  him  several  fiats. 

Respectfully, 

W.  G,  SWAN, 

Superintendent. 
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Christian  Obrecht  to  the  Commissioners: 

Sauk  City,  April  12, 1875. 
As  you  will  see  by  the  enclosed  letter  from  Rablin  Bros,  the  rail- 
road is  yet  charging  me  freight  in  advance,  and  the  rate,  $31.00, 
from  Centralia  to  Baraboo  is  above  legal  rates,  to-wit:  Wiconsin 
Valley  Railroad  $7,  West  Wisconsin  twenty-five  miles  to  Elroy,  and 
Northwestern  Railroad  from  Elroy  to  Baraboo,  thirty-seven  miles; 
making  sixty-two  miles  for  which  the  charges  should  not  be  over 
$16,  in  all  $23.  This  is  my  understanding  of  the  law.  Please  in- 
form me  what  I  can  do  in  the  matter. 
Truly,  yours, 

CHRISTIAN  OBRECHT. 
Railroad  Commissioi^^ers,  Madison. 

Grand  Rapids,  Wis.,  April  8, 1875, 

Enclosed  find  invoice  of  lumber  sent-  to  Baraboo.    We  had  to 
pay  freight  in  advance  and  draw  on  you  for  the  amount,  $31,00 
which  we  trust  will  be  satisfactory, 
Yours,  truly, 

RABLIN  BROS., 
Per  Reeves. 
C.  Obrecht,  Esq. 


Commissioner  Hoyt  to  Christian  Obrecht,  in  reply. 

Office  of  Railroad  Commissioners, 

Madison,  Wis.,  April  12, 1875. 
Sir: — In  answer  to  your  letter  of  this  date,  and  the  letter  of  Rab- 
lin Bro^s  to  you,  I  have  to  say,  that  while  the  demand  for  payment 
of  charges  on  lumber  in  advance  of  delivery  is  clearly  a  violation 
on  the  part  of  any  railroad  company  of  section  19  of  the  "  Potter- 
law  ^^  as  amended,  and  a  violation  for  which  all  offending  companies 
will  be  held  accountable  by  the  State  authorities,  the  question  of 
rates  justly  chargeable  by  "  B  "  companies  may  not  be  so  easily  set- 
tled. If,  however,  the  several  roads  over  which]  your  lumber  passes, 
have  charged  you  in  violation  of  the  law,  which  provides  that  they 
shall  be  treated  as  a  continuous  line,  there  would  seem  to  be  no 
doubt  of  their  liability  on  this  score,  as  well  as  for  demanding  pre- 
payment of  charges. 
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Your  letter  has  been  referred  to  the  Attorney-General,  who  will 

take  such  action  as  he  may  deem  proper. 

Respectfully, 

JOHN  W.  HOYT, 

Commissioner. 
Christian  Obrecht,  Barahoo. 


Christian  Obrecht  to  the  Commissioners, 

Sauk  City,  April  13, 1875. 

Enclosed  find  copy  of  a  dispatch  sent  to  you  from  Baraboo  to- 
day. I  wish  you  would  show  the  same  to  the  Attorney-General, 
and  let  me  know  us  soon  as  you  can  what  rights  I  have,  and  what 
would  be  best  for  me  to  do. 

The  railroads  have  troubled  me  in  this  manner,  now  over  six 

months,  and  all  during  that  time  they  charged  me  §26  per  car  from 

Rudd's  to  Baraboo,  74  miles,  and  pay  in  advance. 

Respectfully, 

CHRISTIAN  OBRECHT. 
Raii^road  Commissioners. 

[Dispatch.] 

Elroy,  AjJril  10, 1875. 
To  C.  Obrecht: — 

Baraboo,  I  hold  a  car  of  lumber  from  Rudd's,  consigned  to  you, 
with  charges  unpaid  and  no  money  furnished  to  pre-pay  to  Baraboo. 
Please  forward  me  $25.20  for  that  purpose. 

E.  P.  WENTWORTH,  Agent. 


(.Commissioner  Hoijf  to  II.  H.  Porter. 

Office  of  Railroad  Commissioners, 

Madison,  April  15^  1875. 
Dear  Sir  : — We  are  having  complaints  that  your  agent  at  Elroy 
is  demanding  pre-payment  of  charges  on  lumber  in  transit  from 
Rudd's  to  Baraboo,  and  that  the  charges  so  required  to  be  paid  are 
in  excess  of  those  authorized  by  the  law.  It  appears  that  the 
charges  on  a  load  from  the  former  to  the  latter  place  amount  to 
$26 — $10  in  excess  of  the  legal  rates  for  the  whole  distance. 
Before  answering  the  communication  just  received,  we  deem  it 
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proper  to  enquire  whether  the  agent  at  Elroy  is  aciing  contrary  to 
your  wishes,  or  whether  it  is  the  settled  purpose  of  your  company 
to  disregard  those  provisions  of  chapter  273,  laws  of  1874,  as  amend- 
ed by  chapter  334,  laws  of  1875,  which  forbid  the  demand  of  pre- 
payment of  charges,  and  which  require  that  in  the  computation  of 
charges  for  transportation  over  two  or  more  roads,  such  connecting 
roads  shall  be  treated  as  a  continuous  line.  Have  the  goodness  to 
reply  at"  once,  and  believe  me. 

Very  respectfully, 

JOHN  W.  HOYT, 

Com7nissw)ier. 


H.  H,  Porter  to  Commissioner  Hoyt^  in  reply. 

Office  Chicago  &  Northwestern  R.  R.  Co., 
'  Chicago,  April  19^  1875. 

Dear  Sir: — Your  favor  of  the  15th  together  with  yours  of  the 
3d  inst.,  are  just  received  on  my  return  from  New  York,  where  I 
have  been  unexpectedly  detained.  I  will  enquire  into  the  matter 
referred  to  immediately,  and  take  the  necessary  means  to  correct 
the  error.  I  am  obliged  to  you  for  calling  my  attention  to  it.  At 
the  same  time  I  had  noticed  in  the  New  York  papers,  as  copied 
from  those  of  Wisconsin,  that  the  Governor  and  railroad  commis- 
sioners had  decided  to  construe  the  law  as  amended  last  winter  in 
the  mode  which  it  was  plain  the  legislature  intended  it  to  be  con- 
strued, viz.,  that  all  roads  in  the  State  of  Wisconsin  with  the  ex- 
ception of  the  Chicago,  Milwaukee  and  St.  Paul  and  Chicago  and 
Northwestern  were  relieved  from  the  details  of  the  Potter-law  so 
long  as  their  rates  were  not  higher  than  the  tariffs  which  were  in 
effect  on  those  roads  immediately  previous  to  the  passage  of  the 
original  Potter-law. 

If  this  is  not  so,  the  injustice  of  the  State  of  Wisconsin  to  the 
poor  railroads  of  the  State  has  been  increased  by  the  legislation  of 
the  past  winter,  rather  than  relieved. 

May  I  ask  you  to  give  me  your  view  of  the  matter,  and  oblige. 

Yours,  truly, 

H.  H.  PORTER, 
General  Manager. 
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Commissioner  Hoijt  to  Christian  Obrecht. 

Office  of  Railroad  Commissioners, 

Madison  April  23,  1875. 

Dear  Sir: — After  some  delay,  I  have  an  answer  jbo  ray  letter  to 
the  general  manager  of  the  Chicago  &  Northwestern  Railroad,  con- 
cerning the  violations  of  law  by  his  agent  at  Elroy,  (in  making 
unlawful  charges  a.ni  demanding  pre-pay ment  of  chsLTges.)  He  says: 

•'  Your  favor  of  the  15th,  together  with  yours  of  the  3d  inst.,  are 
just  received  on  my  return  from  New  York,  where  I  have  been  un- 
expectedly detained.  I  will  inquire  into  fhe  matter  referred  to  im- 
mediately, and  take  the  necessary  means  to  correct  the  error. 

"  I  am  much  obliged  to  you  for  calling  my  attention  to  it." 

Respectfully, 

JOHN  W.  HOYT, 

Commissiofier. 
Christian'  Obrecht,  Esq.,  Baraboo. 


Christian  Obrecht,  in  reply. 

Sauk  City,  April  25, 1815. 
Railroad  Commissioners: 

Received  yours  of  the  23d;  and,  for  further  information,  I  send 
you  this  letter  from  Rablin  Bros.  It  seems  railroads  care  not  how 
much  nor  how  often  they  violate  the  laws  of  the  State.  I  hope 
something  may  be  done  to  bring  them  to  terms.  The  existing 
state  of  affairs  should  not  continue;  they  are  ruinous  to  business. 

Hoping  to  hear  from  you  again,  I  remain. 

Respectfully,  yours, 

CHRISTIAN  OBRECHT. 

[Encloeure.] 

Grand  Rapids,  Api'il  22, 1875. 
Dear  Sir: — We  made  the  demand  of  the  railroad   company, 
^Wis.  Val.),  to-day,  to  ship  your  lumber,  but  they  refused  to  ship 
it  without  pre-payment  of  charges.    We  made  draft  on  you  for 
S155.00.     Hope  this  will  be  satisfactory. 
Yours,  truly, 

RABLIN  BROS. 
C.  Obrecht,  Sauk  City. 
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Commissioner  Hoyt  to  F.  0,  Wyatt. 

Office  of  Railroad  Commissioners, 

Madison,  Wis.,  April  27, 1875. 

Dear  Sir: — We  have  complaints  from  parties  at  Sauk  City  and 
at  Baraboo  that  the  ruling  of  your  agent  at  Grand  Rapids,  requir- 
ing charges  on  lumber  to  be  pi^paid,  occasions  them  inconvenience 
and  loss.  You  are  of  course  aware  that  such  demand  is  contrary 
to  the  provisions  of  section  4,  of  chapter  334,  laws  of  1876,  but  it 
seems  that  such  provisions  have  been  overlooked  by  your  agent. 
The  particular  shipment  to  which  allusion  is  here  made  was  from 
Rablin  &  Company  of  Grand  Rapids,  to  Christian  Obrecht  of  Bara- 
boo. 

This  letter  is  written  in  the  belief  that  you  will  immediately  cor- 
rect the  error,  and  Mr.  Obrecht  will  be  advised  to  delay  action  un- 
til you  have  had  ample  time  for  that  purpose. 
Very  respectfully, 

JOHN  W.  HOYT, 

Commissioner. 


Commissioner  Hoyt  to  Christian  Obrecht. 

Office  of  Railroad  Commissioners, 

Madison,  Wis.,  April  27,  1875. 
Dear  Sir: — Your  favor  appended  to  the  letter  of  the  22d  from 
Rablin  Bros.,  of  Grand  Rapids,  is  at  hand. 

Believing  that  the  action  of  the  Wisconsin  Valley  Railroad  Com- 
pany's agent  is  contrary  to  the  interest  of  that  company,  as  well  as 
unjust  to  you,  I  have  written  to  Superintendent  F.  0.  Wyatt,  ac- 
quainting him  with  the  facts,  and  would  now  suggest  that  prosecu- 
cution  be  delayed  until  we  have  official  notice  of  the  course  he  in- 
tends to  pursue  hereafter. 
Respectfully,  yours, 

JOHN  W.  HOYT, 

Commissioner. 
Christian  Obrecht,  Baraboo. 

16 ^R  R  c — II 
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F.  0.  Wyait  to  the  Commissioners. 

Office  of  the  Wisconsin  Valley  R.  R.  Co., 

ToMAH,  Wis.,  April  29, 1875, 
Gentlemen  : — Yours  of  the  27th  is  at  hand,  notifying  me  of 
complaint  of  parties  shipping  timber,  &c.,  from  points  on  this  road 
to  Baraboo,  Wis.  Lumber  going  from  stations  on  this  line  to  Bara- 
boo  and  other  points  on  the  C.  &  N.  W.  R.  R.  in  Wisconsin  is  shipped 
via  Valley  Junction  and  Elroy,  and  is  carried  between  the  last  named 
points  by  the  West  Wisconsin  R.  R.  The  trouble  in  this  case  aris- 
es from  the  fact  that  the  West  Wisconsin  and  Chicago  &  North- 
western Railways  lefuse  to  receive  this  freight  until  freights  are  pre- 
paid. I  shall  be  pleased  to  have  this  matter  adjusted,  as  the  pres- 
ent demands  of  these  roads  are  detrimental  to  the  interests  of  this 
road.  I  think  there  can  be  no  question  but  that  the  value  of  a  car 
load  of  this  kind  of  freight  will  be  sufficient  to  pay  freight  to  any 
point  in  the  State,  in  case  it  is  refused  by  consignee.  The  board 
may  rest  assured  that  this  company  will  comply  with  the  law  in  the 
matter. 

Respectfully, 

F.  0.  WYATT, 

Superintendent. 


Complaint — Van  Brunt  <6  Davis  to  the  Commissioners. 

HoRicoN,  Wis.,  April  27, 1875. 

Gents: — We  enclose  you  two  letters,  one  from  0.  E.  Britt,  and 
one  from  Dan.  Atwood. 

Wo  bought  lumber  at  Shiocton.  It  was  shipped^  and  in  a  few 
days  we  received  a  telegram,  stating  we  had  two  cars  of  lumber  at 
Green  Bay,  held  there  for  advance  charges.  Since  then  they  have 
concluded  to  send  them  to  Burnett  Junction. 

These  two  letters  will  explain  the  matter,  and  we  wanb  to  know 
how  to  act.  We  also  paid  two  freight  bills  of  $41.00  each,  from 
Wonewoc.  We  think  our  customer  paid  it,  and  we  paid  him.  Is 
there  any  way  to  correct  this?  We  did  not  want  our  customer  to 
be  out,  for  he  thought  he  was  doing  us  a  favor;  so  we  paid  it. 

Please  advise,  and  oblige. 

Respectfully,  yours, 

VAN  BRUNT  &  DAVIS. 
To  the  Railroad  Commissioners. 
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[Telegrams.] 

Dan.  Atwood  to  Van  Brunt  &  Davis. 

m 

Greek  Bay,  uipril  25, 1875. 

Dear  Sirs: — Two  cars  of  lumber  consigned  to  you,  are  at  Bur- 
nett Junction  awaiting  pre-payment  of  freight,  before  they  can  be 
forwarded  from  there.  The  lumber  is  from  Shiocton,  and  the 
amount  of  freight  from  Schiocton  to  Horicon,  claimed  on  each  car, 
is  $38. 

If  vou  remit  the  amount,  $76,  immediately  to  J.  B.  Cole,  agent 
Nortnwestern  road,  at  Burnett  Junction,  the  cars  will  be  forwarded 
to  you;  otherwise  I  fear  the  lumber  will  be  returned  or  unloaded 
where  it  is.  Will  you  please  attend  to  the  matter,  and  notify  me  at 
once  what  you  have  done. 
Yours,  truly, 

DAN.  ATWOOD. 


Milwaukee,  April  24, 

Your  two  cars  of  lumber  from  Shiocton,  now  at  Burnett  Junction, 
are  in  the  possession  of  the  Chicago  &  Northwestern  Railway,  sub- 
ject to  advance  charges  of  $30  each  car.  We  decline  paying  these 
charges,  because  the  legal  rate  from  Shiocton  to  Horicon  is  but 
$21.  We  certainly  cannot  be  expected  to  pay  the  other  roads  an 
over-charge  of  nine  dollars,  on  each  car,  and  haul  ihe  cars  from 
Burnett  to  Horicon  free.  If  you  will  settle  these  charges  with  the 
other  roads,  so  as  to  deliver  the  lumber  to  us  free,  we  will  haul  it 
from  Burnett  to  Horicon  at  legal  rates. 

0.  E.  BRITT. 

To  Van  Brunt  &  Davis. 


B.  C.  Cook  to  the  Commissioners. 

Office  op  Chicago  &  Northwestern  Railroad  Company, 

Chicago,  April  30^  1875. 

Gentlemen: — I  wish  to  submit  to  you  certain  questions  which 
have  arisen  in  the  practical  working  of  the  lines  of  this  company, 
in  the  State  of  Wisconsin,  under  chapter  273,  of  the  laws  of  1874, 
as  amended  by  chapters  113  and  334,  of  the  laws  of  1875.  On  the 
19th  instant,  this  company  received  two  car-loads  of  lumber  from 
the  Green  Bay  and  Minnesota  Railroad  Company.  The  lumber 
was  shipped  at  Shiocton,  on  the  last  named  road,  and  assigned  to 
Horicon,  on  the  Chicago,  Milwaukee  &  St.  Paul  Railway. 
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Under  the  law,  the  Chicago  and  Northwestern  Railway,  and  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  are  in  Class  A;  the  Green 
Bay  &  Minnesota  Railway  is  in  Class  B.  The  rates  upon  lumber 
fixed  by  the  law  are  the  same  for  Classes  A  and  B,  as  I  understand 
it.  These  two  car-loads  of  lumber  if  transported  from  Shiocton  to 
Horicon  would  ptiss  over  a  distance  of  126  miles  on  three  roads, 
and  the  amount  of  freight  allowed  by  the  law  for  the  whole  dis- 
tance would  be  $21  per  car;  and  if  the  freight  were  pro-rated  be- 
tween the  roads,  the  statement  would  be  as  follows; 

Route.                                                  Distance.  Pro-rata. 

Shiocton  to  Fort  Howard  Junction G.  B.  and  M.,  31  m.  25  per  cent.,  $5.25 

Fort  Howard  Junction  to  Burnett C.  and  N.  W.,  90  m.  71  per  cent.,  14.91 

Burnett  to  Horicon CM.  and  St.  P.,  5  m.  4  per  cent,        84 

;126  m.  $21.00 

The  G.  B.  &  M.  R'y  brought  the  two  cars  of  lumber  to  us  at  Ft. 
Howard  and  demanded  $12  on  each  car  as  their  charges. 

The  C.  M.  &  St.  Paul  RV  Co.  have  given  this  company  formal 
notice  that  it  will  not  advance  charsres  on  lumber  delivered  to  its 
road  by  this  company. 

The  questions  I  wish  to  submit  to  you  are  as  follows: 

1.  Is  this  company  bound  to  advance  to  the  G.  B.  &  M.  Co.  its 
charges  upon  car-loads  of  lumber  consigned  over  any  portion  of  the 
road  of  this  company,  or  may  this  company  require  the  G.  B.  &  M. 
R  y  Co.  to  wait  for  its  charges  until  they  are  collected  from  the 
consignee? 

2.  If  this  company  is  bound  to  advance  to  the  G.  B.  &  M.  Co. 
its  charges,  is  it  required  to  advance  any  more  than  the  prthrata 
proportion  of  the  freight  for  the  whole  distance,  or  have  we  a  right 
to  refuse  to  receive  the  freight  until  the  proportion  coming  to  the 
G.  B.  &  M.  Railway  shall  have  been  settled  by  arbitration? 

3.  Have  we  a  right  to  require  the  C.  M.  &  St.  P.  Railway,  when 
we  deliver  car-loads  of  lumber  to  it,  consigned  to  points  on  its 
road,  to  pay  us  the  charges  we  have  advanced  on  other  roads,  and 
our  charges,  or  are  we  required  to  surrender  the  control  and  custody 
of  the  freight  and  allow  it  to  pass  entirely  from  our  possession 
without  being  entitled  to  the  same  lien  upon  it  for  freight  and  ad- 
vance charges,  which  we  have  for  freight  consigned  to  points  upon 
our  own  road? 

4.  In  case  different  railwaj"^  companies  cannot  agree  upon  the  di- 
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vision  of  freight  earnings,  and  the  question  is  submitted  to  referees 
chosen  in  pursuance  of  the  provisions  of  the  law,  will  the  ordinary 
rule  prevail,  that  all  the  referees  must^  unite  in  the  finding,  there 
being  no  provision  in  the  law  that  a  majority  may  make  an  award; 
or  will  the  award  of  two  be  decisive  in  the  absence  of  any  provis- 
ion in  the  law  to  that  effect? 

These  questions  are  submitted  in  good  faith,  for  the  purpose  of 
ascertaining  the  views  of  the  commissioners  in  relation  thereto. 
The  decision  of  the  questions  is  absolutely  necessary  to  prevent 
trouble  and  confusion  in  the  practical  working  of  the  road,  and  the 
case  stated  is  only  one  of  a  large  number  of  cases  constantly  oc- 
curring, in  which  the  same  principles  are  involved,  and  I  have 
selected  it  only  for  the  purpose  of  presenting  clearly  the  questions 
upon  which  the  company  desire  the  opinion  of  your  board,  to 
which  the  State  has  submitted  the  supervision  of  the  roads  under 
the  law. 

The  company  desires  and  intends  to  obey  the  law  fully,  as  far  as. 
it  is  able  to  understand  its  provisions,  although  the  compensation 
provided  in  the  law  is  unremunerative  and  the  business  done  is  un- 
profitable; and  I  suppose  that  either  3'our  board  or  the  Attorney- 
General,  at  your  request,  will  give  a  construction  to  the  law  that 
this  company  will  be  safe  in  following. 

Very  respectfully, 

'  B.  C.  COOK, 

General  Solicitor. 
To  the  Railroad  Commissioners, 

0/  the  State  of  Wiscofisin. 


Commissioner  Hoyt  to  Van  Brunt  &  Davis,  in  rephj. 

Office  of  Railroad  Commissioners, 

Madison,  May  i,  1875. 
Qentlemen: — Answer  to  yours  of  the  27th  has  been  delayed  a 
day,  owing  to  the  absence  of  the  Attorney-General.  Meantime  letters 
have  come  to  hand  from  Messrs.  Blood  &  Mason,  of  Appleton,  and 
the  Solicitor  of  the  C.  M.  &  St.  P.  R.  R.  Co.,  both  relating  to  this 
same  case. 

The  attorney  of  the  C,  M.  &  St.  P.  R.  R.  Co.  assigns  as  the  reason 
why  his  Co.  refuse  to  receive  and  transport  the  lumber  to  Horicon, 
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that  this  can  only  be  done  on  condition  of  paying  $30  charges  to 

B.  Junction,  which  he  says  is  $9  more  than  the  legal  rates  from 
Shiocton  to  that  point.    He  adds  that,  if  the  G.  B.  &  Minn,  and  the 

C.  &  N.  W.  R'y  Go's,  will  confine  their  demands  to  legal  charges 
his  Co.  will  receive  the  lumber  and  carry  it  to  Horicon  at  legal 
rates.  The  Attorney-General  tells  me  that  he  is  quite  confidently 
expecting  the  Supreme  Court  to  consider  the  points  involved  in  this 
and  two  or  three  other  cases  of  a  similar  character,  in  connection 
with  the  injunction  suit  now  pending,  and  that  such  decision  will 
probably  be  made  within  two  or  three  weeks;  after  which  it  is  be- 
lieved that  the  railroad  companies  will  yield  obedience  without  fur- 
ther proceedings. 

Respectfully, 

JOHN  W.  HOYT, 
Commissioner. 
Messrs.  Van  Brunt  &  Davis,  Horicon. 


The  Commissioners'  reply  to  B,  C.  Cook. 

Office  of  the  Railroad  Commissioners. 

Madison,  Wis.,  May  3, 1875. 

Dear  Sir: — Referring  to  your  esteemed  favor  of  the  30th  of 
April,  we  have  the  honor  to  make  the  following  answers  to  the 
four  several  inquiries  therein  propounded. 

1  and  2.  The  charges  on  lumber  are  not  payable  in  advance;  and 
hence  the  Chicago  and  Northwestern  Railroad  Company  cannot 
hold  the  lumber  and  demand  pre-payment  of  accumulated  charges, 
as  a  condition  of  its  delivery  to  the  Chicago,  Milwaukee  &  St.  Paul 
Company.  It  is  not  bound  to  advance  to  the  Green  Bay  &  Minne- 
sota Railroad  Company  anything  at  all. 

Nor  should  it  refuse  to  receive  such  freight  "  until  the  propor- 
tion coming  to  the  G.  B.  &  M.  R'y.  Co.  shall  have  been  settled  by 
arbitration."    You  are  simply  bound  to  receive  and  carry. 

3.  The  C.  &  N.  W.  R'y.  Co.,  for  the  same  reasons,  cannot  demand 
of  the  C,  M.  &  St.  P.  R'y.  Co.  a  settlement  in  advance  of  the  deliv- 
ery of  the  lumber  at  Horicon.  There  is  no  need  of  a  "lien;"  the 
law  will  protect  the  rights  of  the  C.  &  N.  W.  R'y.  Co. 

4.  In  case  the  question  of  a  fair  division  of  earnings  is  submitted 
to  arbitration,  the  award  of  a  majority  of  the  arbitrators  will  be 
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binding  upon  all  the  parties.  (See  revised  statutes  of  Wisconsin, 
chapter  5,  section  1,  subdivision  3,  which  reads  as  follows:  "  All 
words  purporting  to  give  a  joint  authority  to  three  or  more  public 
officers,  or  other  persons,  shall  be  understood  as  giving  such  au- 
thority to  a  majority  of  such  officers,  or  other  persons;  unless  it 
shall  be  otherwise  expressly  d,eclared  in  the  law  giving  the  au- 
thority.") 

We  need  not  assure  you  that  the  official  declaration  made  by  you 
in  the  closing  paragraph  of  the  letter  before  us,  namely,  that  your 
^*  company  desires  and  intends  to  obey  the  law  fully,  so  far  as  it  is 
able  to  understand  its  provisions,"  is  extremely  gratifying  and  in 
all  respects  satisfactory. 

Very  respectfully, 

JOHN  W.  HOYT, 

JOSEPH  H.  OSBORN, 

Railroad  Commissioners, 
[Commissioner  Paul  being  absent.] 

P.  S. — We  deem  it  proper  to  add  that  your  letter  of  the  30th 
ultimo,  as  well  as  the  foiegoing,  in  response  thereto,  have  both  just 
been  examined  by  the  Attorney-General,  and  that  he  endorses  the 
several  answers  of  the  Commissioners  in  every  particular. 

The  Commissioners. 


J.  L.  Bush  to  Commissioners — Advance  charges. 

DoYLESTOWN,  May  17,  1875. 
Gentlemen: — I  have  been  shipping  lumber  from  Warren's  Mills, 
on  the  West  Wisconsin  Railroad,  to  Doylestown,  on  the  Milwau- 
kee and  St.  Paul  Railroad,  and  have  been  obliged  to  pre-pay  freight 
to  get  my  lumber  passed  over  the  road,  which  I  have  done  under 
protest;  and  I  have  two  or  three  hundred  thousand  more  which  I 
want  to  get  through  to  the  same  place.  I  have  also  paid  on  12 
cars  (84.00  in  excess  of  the  lawful  rates,  as  I  understand  the  law. 
I  call  your  attention  to  this  matter,  hoping  that  I  can  get  my  lum- 
ber over  the  roads  without  pre-paying  freight,  as  it  is  inconvenient 
for  me,  besides  rather  more  expensive. 

Respectfully,  yours, 

J.  L.  BUSH. 
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Commissioner  Osborm  in  reply. 

Office  of  Railroad  Commissioners, 

Madisox,  May  22, 1875, 

Dear  Sir: — Yours  of  the  17th  is  at  hand.   In  reply  I  would  state 

that  several  cases  similar  to  your  own,  have  been  presented  to  the 

Board  of  Commissioners  and  referred  to  th3  Attorney -General  for 

consideration. 

Without  doubt  some  decided  action  will  be  taken  very  soon  to 

remedy  such  abuses  as  you  complain  of. 

Truly,  yours, 

J.  H.  OSBORN, 

Commissioner. 
J.  L.  Bush,  Esq.,  Doyhstown. 

P.  S.    Your  particular  case  will  also  be  referred  to  the  Attorney- 
General. 

J.  11.  0. 


Complaint. — J.  L.  Rood  to  Commissioner  Osborn. 

Monroe,  Wis.,  May  31,  1875. 

Dear  Sir: — I  received  3'our  letter  duly.  I  have  just  received  a 
car  of  shingles  from  Oshkosh.  The  C.  M.  &  St.  P.  Railway  have 
charged  nine  dollars  and  eightv  cents  for  the  last  thirty-five  miles, 
being  the  distance  from  Janesville  to  Monroe,  and  would  not  re- 
ceive the  car  at  Janesville  at  all,  unless  the  freight  was  pre-paid. 

I  want  to  ship  several  cars  of  lumber,  and  would  like  to  know  if 

there  is  any  way  by  which  I  can  get  lumber  shipped  at   the  legal 

rate,  and  not  be  compelled  to  pay  an  excess  on  every  car  I  ship. 

Yours,  very  trul}', 

J.  L.  ROOD. 
J.  H.  OfsBORN,  Railroad  Commissioner. 


Commissioner  Osborn,  in  reply. 

Office  of  Railroad  Commissioners, 

Madison,  June   4,  1875. 
Dear  Sir: — Yours  of  May  31,  T  found  awaiting  my  return  to  the 
office.    Since  last  writing  you  I  have  been  to  the  several  railroad 
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stations  of  Oshkosh,  Fond  du  Lac,  and  Jahesville,  and  questioned 
the  respective  agents  at  those  places  upon  the  points  raised  in  your 
letter.  There  is  no  doubt  that  the  station-agents  only  follow  the 
instructions  received  from  the  general  oflSce,  and  that  their  instruc- 
tions are  in  direct  violation  of  the  law.  The  continued  absence 
of  the  Attorney-General  prevents  the  presentation  of  the  subject  for 
his  consideration  and  action;  but  the  earliest  opportunity  will  be 
embraced  to  do  so. 

Very  truly,  yours, 

J.  H.  OSBORN, 

Commissioner. 

J.  L.  Rood,  Monroe. 


Hon.  A.  Scott  Sloan  to  W.  G.  Sxcan^ 

Office  of  Attorney-Gbkeral, 

Madison,  Wis.,  June  9, 1875, 

Dear  Sir: — Complaints  are  made  that  you  are  disregarding  the 
provisions  of  the  "  Potter-law  "  so-called,  by  charging  $8  for  the 
first  twenty-five  miles  on  lumber  which  has  come  to  you  from  an- 
other road,  and  which  has  already  paid  $8  for  the  first  twenty-five 
miles  on  such  other  road;  and  that  you  charge  $5  for  a  fractional 
part  of  the  second  twenty-five  miles.  If  these  complaints  are  well 
founded,  legal  proceedings  will  be  commenced  to  restrain  your  com- 
pany from  making  such  illegal  charges;  and  your  attention  is  called 
to  them,  that  you  may  make  any  explanation  you  desire,  and  cor- 
rect the  practice  in  the  future. 

Your  immediate  attention  is  requested. 

Yours,  truly, 

A.  SCOTT  SLOAN, 

Attorney-General, 


IV.  G.  Swan  to  Hon.  Scott  Sloan^  in  reply. 

Office  of  West  Wisconsin  R.  R.  Co., 

Hudson,  Wis.,  June  10^  1875, 
Dear  Sir: — I  am  in  receipt  of  your  favor  of  the  9th  inst.,  where- 
in you  say  that  ^^complaints  are  made  that  you  are  disregarding  the 
provisions  of  the  "  Potter-law,"  so-called,  by  charging  98  for  the 
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first  twenty-five  miles  on  lumber,  which  has  come  to  you  from  an- 
other road,  and  which  has  already  paid  $8  for  the  first  twenty-five 
miles  on  such  road,  and  that  you  charge  $5  for  a  fractional  par.t  of 
the  second  twentj'-five  miles."  You  conclude  by  saying  "that  if 
such  charges  are  true,  legal  proceedings  will  be  commenced  to  re- 
strain this  company  from  making  such  illegal  charges,"  &c. 

In  reply,  I  beg  to  say  that  our  rates  were  made  to  conform  strict- 
ly to  those  prescribed  by  the  so-called  "  Potter-law,"  nearly  a  year 
ago;  and  that  I  supposed  they  were  giving  entire  satisfaction  to  our 
immediate  patrons,  as  well  as  to  the  general  public.  At  any  rate, 
no  complaint  has,  as  yet,  been  made  to  me  or  to  any  subordinate 
o£Scer  of  the  road  so  far  as  I  know,  and  I  am  at  a  loss,  in  absence 
of  special  suggestions  from  you,  to  know  to  what  particu- 
lar rates  objection  has  been  made. 

Will  you  kindly  furnish  to  me  by  early  mail,  a  full  statement  of 
the  facts  upon  which  the  complaints  referred  to  by  you,  are  based, 
together  with  the  names  of  the  complainants,  in  order  that  I  may 
give  to  the  subject  my  personal  and  immediate  attention.  I  was 
in  hopes  that  we  might  by  fairly  conducting  the  business  of  the 
company,  meet  the  good  will  and  confidence  of  all  having  business 
dealings  with  us,  and  so  be  relieved  from  any  small  and  unreason- 
able persecutions  from  all  sources. 

I  assure  you  that  this  company  sincerely  desires  to  avoid  all  legal 
entanglements  with  the  people,  or  the  State  authorities,  and  shall 
await  your  further  communication,  with  a  view  to  their  taking 
such  action  as  this  company^s  interests  and  the  merits  of  the  pre- 
mises may  seem  to  require. 

Very  respectfully,  yours, 

W.  G.  SWAN, 

Gen'l  SxipL 


Han,  A.  Scott  Sloan  to  D.  M.  Kelly. 

Office  of  Attorney-General, 

Madison,  Wis.,  Jum  9,  1875. 

Dear  Sir: — Complaints  are  being  received  at  the  office  of  the 

Railroad  Commissioners  and  at  this  office,  that  the  Green  Bay  & 

Minnesota  Railway  Company,  is  not  complying  with  the  acts  of 

the  legislature  of  this  State,  known  as  the  **Potter-law;"  that  when 
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freight  is  shipped  on  your  road,  which  will  pass  over  another  road 
to  reach  its  destination,  pre-pajment  is  demanded  at  rates  higher 
than  authorized  by  said  law,  viz:  That  your  company  demands  $8 
per  car  (lumber)  for  the  first  25  miles,  and  also  $8  per  car  for  the 
first  25  miles  over  the  other  road,  and  that  you  refuse  to  receive  and 
forward  freight,  unless  payment  is  made  at  such  rates. 

If  these  complaints  are  w^U  founded,  it  will  be  our  duty  to  com- 
mence proceedings  for  the  enforcement  of  the  law. 

Tour  attention  is  called  to  them,  in  the  hope  that  the  company 
will  correct  the  wrong,  and  save  us  the  necessity  of  legal  proceed- 
ings. Will  you  please  advise  me  at  your  convenience  what  course 
your  company  intend  to  pursue  in  regard  to  the  "  Potter-law." 

Yours,  truly, 

A.  SCOTT  SLOAN, 

A  ttomey-General, 
D.  M.  Kelly,  Esq.,  General  Manager. 


D.  M.  Kelly  J  to  A.  Scott  Sloan^  in  reply. 

Opfice  of  G.  B.  &  Minn.  R.  R.  Co., 

Gbebn  Bat,  — : ,  1875. 

Deae  Sib: — I  have  your  esteemed  favor  of  the  9th  inst.,  and  have 
to  answer  as  follows:  Early  in  May  we  received  information  from 
the  Chicago  &  Northwestern  Railway  Company  that  they  would 
not  receive  freight  from  us  at  the  eastern  terminus  of  our  road,  des- 
tined for  points  on  the  Chicago.  Milwaukee  and  St.  Paul  Railway, 
or  other  connecting  lines,  unless  the  charges  of  that  company  (the 
C.  &  N.  W.  RVi)  were  pre-paid,  and  also  that  on  such  freight,  so 
destined,  that  company  would  not  pay  us  our  charges  on  the  re- 
ceipt of  the  freight,  and,  accordingly,  seeing  no  other  way  to  secure 
to  us  our  charges,  and  to  insure  the  taking  of  the  freight  from  us 
by  the  C.  &  N.  W.  R'y,  we  notified  our  agents  regarding  the  re- 
quirements of  the  C.  &  N.  W.  R'y  Co.,  and  requested  them  to  say 
to  shippers  that  to  insure  delivery  of  freight  to  destination,  it  was 
necessary  that  charges  should  be  pre-paid. 

About  the  same  time  we  also  received  a  communication  from  the 
C.  &  N.  W.  R'y  Co.,  which  we  construed  to  mean  that  that  com- 
pany would  receive  no  more  freight  from  us,  at  our  eastern  ter- 
minus, destined  to  points  on  its  road,  unless  its  charges  were  pre- 
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paid,  and  that  it  would  not  pay  to  us  our  charges  on  delivery  of 
freight  to  it,  and,  accordingly,  we  felt  obliged  to  notify  our  agents, 
a«*  in  the  former  instance. 

Subsequently,  however,  we  were  notified  by  the  C.  &  N.  W.  R'y 
Co.,  that  it  would  pay  our  charges,  and  would  take  freight  without 
pre-payment  of  its  charges,  and,  accordingly,  our  agents  were  noti- 
fied not  to  ask  for  or  advise  pre-payment  on  freight  destined  to 
points  on  the  C.  &  N.  W.  R'y. 

The  condition  of  affairs  at  the  present  time  is  this:  On  freight 
originating  at  stations  on  our  road,  and  going  over  the  Chicago  & 
N.  W.  R'y,  to  points  of  destination  on  the  Chi.,  Mil.  &  St.  P.  R'y, 
the  C.  &  N.  W.  R'y  Co.  requires  pre-payment  of  its  charges  as  a 
precedent  to  taking  of  the  freight  from  ua,  and  therefore,  not  only 
to  secure  our  charges,  but  to  insure  the  taking  of  the  freight  by 
the  C.  &  N.  W.  R'y,  we  are  obliged  to  advise  shippers  to  pre-pay 
charges  up  to  the  point  where  a  delivery  is  made  by  the  C.  &  N. 
W.  R'y  Co.  to  the  C,  M.  &  St.  P.  R'y  Co. 

On  freight  originating  at  stations  on  our  road  and  destined  to 
points  on  the  C.  &  N.  W.  R'y,  no  pre-payment  is  required  and  ad- 
vised, as  at  present  such  freight  is  taken  from  us  by  the  C.  &  N.  W. 
R'y  Co.  without  any  pre-payment  of  freight  on  our  part,  and  our 
charges  are  promptly  settled. 

I  am  advised  that  the  action  of  the  C.  &  N.  W.  R'y  Co.  regarding 
freight  destined  to  points  on  the  C.  M.  &  St.  P.  R'y  is  made  neces- 
sary by  the  refusal  of  the  latter  Co.  to  receive  such  freight  subject 
to  any  charges. 

The  action  of  this  Co.  in  regard  to  freight  destined  for  points  on 
the  C,  &  N.  W.  R'y  and  the  C.  M.  &  St.  P.  R'y,  has  been  dictated 
simply  by  a  desire  to  protect  itself  in  its  business,  and  to  take  such 
a  course  as  seemed  right  and  proper,  under  the  circumstances,  for 
the  interest  of  the  shippers,  and  not  with  any  intention  or  disposi- 
tion to  violate  the  laws  of  this  State. 

If  the  connecting  R.  R.  Co.  refuses  to  receive  freight  from  us, 
unless  its  charges  are  pre-paid,  and  also  refuses  to  pay  us  our  char- 
ges, I  can  see  no  other  way  left  open  to  continue  our  business,  and 
to  protect  the  interests  of  our  shippers  in  securing  a  certain  and 
prompt  delivery  of  freight  to  destination,  than  to  advise  the  pre- 
payment of  charges. 

If  the  C.  &  N.  W.  il'y  Co.  is  willing  to  take  freight  from  us,  and 
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carry  it  forward  to  destination,  our  duty  and  course  is  plain;  but  if 
it  utterly  refuses  to  receive  freight  from  us,  destined  to  points  on 
the  C.  M.  &  St.  Paul  R'y,  or  other  connecting  lines,  unless  its  char- 
ges are  prepaid,  I  see  no  way  to  compel  that  Co.  to  receive  the 
freight  from  us  without  complying  with  its  requirements. 

Respectfully,  yours, 

D.  M.  KELLY, 
Gen,  Manager. 
Hon.  A,  Scott  Sloan. 


Hon,  A,  Scott  Sloati  to  B,  C,  Cook, 

#  Attorney-General's  Office, 

Madison,  June  10^  1876, 

Dear  Sir: — Complaints  are  being  made  that  your  company  is 
charging  higher  rates  than  is  allowed  by  the  "  Potter-law,"  that 
in  cases  where  freight  (lumber)  is  shipped  on  your  road,  to  pa&s 
over  another  road  to  reach  its  destination,  you  charge  $8  for  the 
first  25  miles  on  your  road,  and  also  $8  for  the  first  25  miles  on  the 
other  road,  and  insist  upon  pre-payment  at  those  rates. 

Tour  attention  is  called  to  the  matter,  in  the  hope  that  your 

company  will  take  such  action  as  to  give  no  cause  of  complaint  in 

the  future,  and  and  relieve  this  office  of  the  necessity  of  instituting 

legal  proceedings. 

Yours,  truly, 

A.  SCOTT  SLOAN, 

Attormy-'General, 
Hon.  B.  C.  OooK. 


B,  C,  Cook  to  Hon,  A,  Scott  Sloan: 

Office  Chicago  &  Northwestern  B.  R.  Co., 

Chicago,  June  11^  187b, 
Deah  Sir: — I  have  received  your  letter  of  the  10th  inst.,  where- 
in you  say  '^  complaints  are  made  that  in  cases  where  freight  (lum- 
ber) is  shipped  on  your  road  and  has  to  pass  over  another  road  to 
reach  its  destination,  you  charge  $8  for  the  first  twenty-five 
miles  on  your  road,  »uid  also  $8  for  the  first  twenty-five  miles  on 
the  other  road,  andf  insist  upon  pre-payment  of  these  rates." 
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In  reply  I  have  to  say  that,  if  any  such  practice  exists,  it  is  not 
within  the  knowledge  of  the  general  freight  agent,  or  other  gen- 
eral officers  of  this  company;  and  it  is  not  sanctioned  by  them,  and  I 
should  be  obliged  to  you  if  you  would  specify  any  particular  case  in 
which  it  has  been  done. 

The  rule  adopted  by  our  general  freight  agent,  is  to  charge  $8 
for  the  first  twenty-five  miles  only,  and  no  instructions  were  ever 
given  to  charge  $8  per  car-load  for  the  succeeding  twenty-five 
miles  on  a  connecting  road,  nor  to  demand  pre-payment  of  freight 
in  any  case,  upon  car-loads  of  lumber. 

So  far  as  the  question  of  pre-payment  is  concerned,  complaint 
may  have  originated  from  the  following  facts:  The  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  notififd  us  in  writing  that  it 
would  not  pay  our  charges  upon  lumber  received  by  it  from  our 
road  until  the  freight  should  have  been  collected  from  the  con- 
signee; or,  in  other"  words,  that  it  would  not  pay  our  charges  upon 
its  receiving  lumber  from  our  road  as  is  the  ordinary  course  of  bus- 
iness in  regard  to  other  freight.  I  advised  our  general  freight 
agent  that  in  my  opinion,  the  law  did  not  destroy  the  lien  which 
we  as  common  carriers  had  upon  the  lumber,  for  the  legal  freight, 
and  that  we  had  the  legal  right  to  insist  upon  the  payment  of  the 
freight,  before  delivering  the  lumber.  Some  roads  in  your  State 
are  bankrupt.  To  compel  this  company  to  credit  those  roads  for 
as  large  a  proportion  of  its  business,  would  render  it  impossible  for 
us  to  do  business  at  all. 

The  general  freight  agent  advised  the  agents  to  inform  the  ship- 
pers of  lumber,  that  when  lumber  was  carried  over  our  road,  and 
was  ready  to  be  delivered  to  a  connecting  road,  there  might  in  some 
instances  be  delay,  should  the  connecting  road  refuse  to  pay  the 
freight  earned  by  our  road,  and  that  any  such  danger  would  be 
obviated  by  pre-payment. 

No  agent  has  been  instructed  to  demand  pre-payment,  and  the 
explanation  above  was  given  only  for  the  purpose  of  allowing  the 
shipper  the  option  of  pre-paying,  or  not. 

Probably  the  sole  difference  of  opinion  between  this  company 
and  the  commissioners  is  as  to  the  right  of  the  company  to  demand 
payment  of  freight  before  surrendering  the  possession  of  the  prop- 
erty. That  question  I  would  be  glad  to  have  judicially  determined 
in  the  most  expeditious  and  inexpensive  manner. 


PORTIONS  OF  CORRESPONDENCE.  255 

I  fancy  no  such  state  of  facts  as  indicated  in  your  letter  actually 

exists,  and  if  it  can  be  pointed  out,  it  shall  be  remedied  promptly. 

Very  respectfully, 

B.  C.  COOK, 

General  Solicitor. 


Commissioner  Osborn  to  J.  L.  Rood^  in  reply. 

Office  of  Railroad  Commissioners, 

Madison,  Jurte  21^  1875. 
Dear  Sir: — Yours  of  the  19th  is  at  hand.  I  will  either  see  you 
or  write  to  you  in  a  few  days.  I  will  say,  however,  I  feel  assured 
the  whole  matter  will  be  arranged  immediately  between  the  St. 
Paul  and  the  Northwestern  Railroads,  either  by  an  agreement  as 
to  the  apportionment  of  the  earnings,  when  both  roads  are  used  to 
convey  freight,  or  by  reference  to  an  arbritation  ns  provided  by  law, 
A  meeting  is  to  be  held  at  Madison  for  this  express  purpose  at 

an  early  day. 

Very  truly,  yours, 

J.  H.  OSBORN, 

Commissioner. 


M.  Pedrick  to  Commissioner  Hoyt. 

RiPON,  Wis.,  July  5, 1875. 

Dear  Sir: — Enclosed  I  send  you  a  letter  from  P:  B.  Clark,  gen- 
eral freight  agent  of  the  West  Wisconsin  Railroad.  I  wrote  to 
Mr.  Clark,  stating  that  I  could  no  longer  guarantee  the  payment 
of  freights  on  lumber  shipped  indiscriminately  to  parties  all  over 
the  country,  (said  guarantee  had  previously  been  demanded  and 
given,)  as  I  had  been  compelled  in  two  instances  to  pay  the  excess 
above  the  legal  charges  out  of  my  own  pocket. 

We  sell  lumber  delivered  on  the  cars  at  our  station,  and  ought 
not  to  be  held  responsible  for  the  payment  of  the  freight  on  the 
lumber.  My  foreman  at  Fairchild  writes  me  that  the  station  agent 
has  been  ordered  not  to  give  me  any  more  cars  to  load,  and  they 
refuse  to  take  out  one  that  was  already  loaded,  unless  freight  is  pre- 
paid. Now,  Mr.  Hoyt,  I  have  waited  very  quietly  for  something  to 
be  done.    My  business  has  been  entirely  ruined  by  the  excessive 
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charges  demanded,  and  I  have  been  repeatedly  told  that  something 

would  be  done  for  my  relief,  but  as  far  as  I  am  able  to  ascertain 

there  is  nothing  being  done  or  likely  to  be  done.    It  would  seem 

as  if  those  in  charge  of  the  railroad  affairs  were  afraid  of  offending 

some  one  by  compelling  them  to  obey  the  laws.    Please  inform  me 

what  to  do. 

Very  truly,  yours, 

M.  PEDRICK. 
JoHK  W.  HoYT,  Esq. 


Commissioner  Hoyt^  in  reply. 

Office  of  Railroad  Gommissiokers, 

Madison,  July  6,  iS75. 

Dear  Sir: — Your  letter  of  the  5th,  with  inclosure from  the  hand 
of  F.  B.  Clark,  general  freight  agent  West  Wisconsin  Railroad, 
came  to  hand  this  morning.  Hitherto,  we  have  cherished  the  hope 
that  the  several  railway  corporations  would  fulfil  their  oft-repeated 
pledges  to  obey  the  law,  and  that  legal  proceedings  (which  are  al- 
ways to  be  avoided  if  practicable)  would  be  unnecessary. 

While  I  am  not  surprised  at  the  manifestation  of  some  feeling  on 
your  part  on  account  of  what  you  consider  leniency  of  treatment 
of  the  corporations  by  the  State  authorities,  I  am  entirely  certain 
that  you  misjudge  the  motives  that  have  induced  the  delay  of 
which  you  complain. 

The  sequel  will  show  that  they  who  have  charge  of  railroad 
affiairs  are  disposed  to  do  their  whole  duty.  But  it  was  certainly 
natural  that  the  sincerity  of  pledges  made  by  railroad  managers 
should  be  fairly  and  fully  tested  before  involving  the  State  in 
troublesome  and  expensive  litigation. 

.  Your  communication  is  in  the  hands  of  the  Governor  and  Attor- 
ney-General, and  will  have  their  careful  consideration. 

Very  respectfully, 

JOHN  W.  HOYT, 

Commissioner, 
M.  Pedrick,  Esq. 
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Andrew  E.  Elmore  to  Commissioner  Hoyt 

Chicago,  July  9, 1875. 

Sir: — Have  just  had  a  talk  with  Mr.  Porter,  about  the  complaint 
of  Pedrick,  at  Fairchild  Station.  He  says  he  has  not  heard  any 
complaints  previously,  and  would  like  to  have  you  inform  him  just 
what  the  complaint  is. 

With  respect  to  complaints  on  the  C.  &  N.  W.  R'y.,  Mr.  Porter 
informs  me  that  the  company  are  complying  with  the  law,  and  if 
there  are  any  more  complaints,  he  would  be  glad  to  have  you  in- 
form him  at  once. 

Address  H.  H.  Porter,  C.  &  N.  W.  R'y  Co.,  Chicago. 

Yours,  truly, 

ANDREW  E.  ELMORE. 
J.  W.  HoTT,  Esq. 


Commissioner  Hoyt  to  H.  H.  Porter. 

Office  of  Railroad  Commissioners, 

Madison,  July  10,  1875. 

Dear  Sir: — In  compliance  with  your  request,  made  through 
Hon.  A.  E.  Elmdre,  in  a  letter  of  July  8,  I  have  the  honor  to  make 
you  acquainted  with  the  nature  of  the  complaint  recently  made  by 
Mr.  M.  Pedrick,  of  Fairchild  Station.  See  the  copies  of  letters 
herewith  enclosed.  The  complaints  previously  made  were  various, 
as  of  denial  of  flat  cars  for  transportation  of  timber  he  had  con- 
tracted to  deliver,  of  illegal  charges,  and  of  demanding  pre-payment. 

He  has  undoubtedly  suffered  in  his  business,  on  some  of  these 
accounts.  Superintendent  Swan  has  twice  or  thrice,  in  correspond- 
ence  with  this  o£Bce,  recognized  this  fact,  and  expressed  the  purpose 
to  grant  him  such  relief  as  should  be  found  practicable. 

The  law  is  so  explicit  on  the  subject  of  demanding  payment  in 
advance,  that  neither  o£5cers  nor  agents  can  mistake  its  pro- 
visions. And  since  the  State  authorities  are  in  duty  bound  to 
enforce  it,  and  without  further  delay,  it  is  hoped  that  you  will  so 
instruct  your  agents  on  all  divisions  of  the  C.  &  N  W.  R.  R.  and  on 
the  W.  W.  R.  R.,  as  to  insure  a  full  and  faithful  compliance  on 
their  part. 

Very  respectfully, 

JOHN  W.  HOYT, 

H.  H.  Porter,  Esq.  Commissioner. 

17 R  R  C— II. 
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President  H.  H,  Porter  to  Commissioner  Hoyt^  in  reply. 

Office  West  Wisconsin  R.  R.  Company, 

Chicago,  July  12^  1875. 

Dear  Sir: — Your  favor  of  the  lOfch  instant  is  received.  I  beg  to 
say  that  Mr.  Elmore  had  informed  me  respecting  the  case  to  which 
your  letter  refers,  and  I  have  communicated  with  Mr.  Swan,  our 
General  Superintendent,  asking  him  to  give  your  office  all  the  facts. 

When  at  Hudson  a  few  days  ago,  I  asked  Mr.  Swan  if  there  were 
any  complaints  against  the  West  Wisconsin  Railway,  and  he  an- 
swered me,  "  none  whatever." 

We  intend  to  conform  to  the  "  Potter-law  in  cases  where  the  ship- 
pers of  freight  themselves  have  not  already  agreed  with  us  to  pay  our 
rates,  and  these  I  believe  are  almost  universal.  Please  remember 
the  fact  that  we  are  operating  a  bankrupt  road  which  cannot  run  a 
day  when  its  earnings  are  not  equal  to  the  expenses  of  that  day,  and 
that  we  must  have  all  the  latitude  that  the  shippers  over  our  road 
are  themselves  willing  to  give  us,  or  stop  running. 

It  is  idle  for  us  to  try  and  conform  strictly  to  the  laws  of  the 
State  of  Wisconsin,  where  they  are  so  unjust  th^t  the  very  men 
who  do  business  on  our  road  are  willing  to  pay  us  more  than  the 
laws  allow. 

Any  cases  of  complaint  that  are  made  to  you  we  will  at  once  cor- 
rect, if  you  will  kindly  advise  us  what  they  are. 

Yours  truly, 

H.  H.  PORTER, 

Preside7it. 

J.   W.   HOYT. 


H.  H.  Porter  to  Commissioner  Hoyt. 

Office  W.  W.  R.  R.  Co. 

Chicago,  July  12^  1875. 
Dear  Sir: — In  regard  to  the  C.  &  N.  W.  Railway,  1  do  not  un- 
derstand that  there  are  any  complaints.    That  company  is  fortu- 
nately still  solvent,  although  I  am  not  clear  how  long  it  will  re- 
main so,  while  conforming  to  such  laws  as  are  now  in  force. 

With  regard  to  the  West  Wis.  Company,  it  is  bankrupt,  and  can 
very  easily  be  forced  to  stop  running  of  necessity,  as  it  has  no  re- 
sources outside  of  its  daily  earnings. 
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I  enclose  for  your  perusal  copies  of  telegrams  received  from  W. 
6.  Swan,  our  Gen'l.  Supt.  in  answer  to  my  enquiries  about  this 
complaint  of  M.  Pedrick.  We  and  M.  Clark  both  agree  that  they 
have  many  times  put  themselves  very  much  out  of  the  way  to  con- 
form to  M.  Pedrick's  wishes  and  supply  him  with  cars.  But  Mr. 
Pedrick  appears  to  be  one  of  those  men  who  are  bound  to  rule  or 
ruin.  I  have  forwarded  all  the  papers  to  Mr.  Swan,  with  instruc- 
tions to  correct  the  matter  and  communicate  with  you  as  to  what 
he  has  done. 

I  necessarily  have  to  do  this  to-day,  as,  by  appointment,  I  am 

about  leaving  town. 

Yours,  truly, 

H.  H.  PORTER, 

PresiderU. 
J.  W.  HoYT,  Esq. 


Supt  Swan's  Telegram  to  President  Porter. 

Office  West  Wis.  R.  R.  Co., 

H  UDSON,  July  9, 1875. 

Mr.  Pedrick  is  the  only  lumberman  on  our  line  who  has  tried  to 
embarrass  us,  and  he  has  worked  hard  and  long  to  do  this. 

I  have  at  different  times  sacrificed  our  own  interests  in  my  efforts 
to  conciliate  him,  but  to  no  effect.  My  record  will  be  found  sound 
in  all  respects. 

It  is  true  that  we  have  required  pre-payment  of  our  charges,  be- 
cause his  shipments  go  to  points  on  the  M.  &  St.  P.  road,  and  that 
company  notified  us  long  ago  that  they  would  advance  no  charges 
on  Pedrick^s  account,  he  having  refused  to  pay  his  bills  at  destina- 
tion.   Shall  I  pend  you  copies  of  the  correspondence? 

W.  G.  SWAN. 


Commissioner  Osborn  to  H.  H.  Porter. 

Office  of  Railroad  Commissioners, 

Madison,  Wis.,  July  8, 1875. 
Dear  Sir: — Serious  complaint  sare  made  to  this  office  of  the  dif- 
ficulties in  the  way  of  doing  business  on  the  West  Wisconsin  Rail- 
way, by  reason  of  there  having  been  no  agreement  between  that 
company  and  the  Chicago,  Milwaukee  and  St.  Paul  Company  as  to 
the  division  of  earnings,  when  freight  passes  over  the  roads  of  both 
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companies.  Will  you  please  inform  me  if  any  such  agreement  is  in 
contemplation,  as  provided  for  by  section  6  of  phapter  273  of  the 
laws  of  1874,  and  section  2  of  chapter  334  of  the  laws  of  1876,  of  Wis- 
consin, and  if  we  can  assure  complaining  parties  that  such  arrange- 
ments will  be  made  as  will  secure  them  the  protection  intended  by 
the  passage  of  the  laws  referred  to. 

Very  respectfully, 

J.  H.  OSBORN, 

Commissioner. 


Commissioner  Hoyt  to  M,  Pedrick. 

Office  of  Railroad  Commissioners, 

Madison,  July  10^  1875. 
Dear  Sir: — We  have  this  day  received  assurances  from  Mr. 
H.  H.  Porter,  President  of  the  West  Wisconsin  Railway  Company, 
that  your  case  shall  have  prompt  attention.  Should  this  pledge 
not  be  fulfilled,  the  Attorney-General  will  deem  it  his  duty  to  com- 
mence legal  proceedings  against  the  company  at  once. 

Respectfully,  yours, 

JOHN  W.  HOYT, 

Commissioner. 
M.  Pedrick,  Esq.,  Fairchild. 


Commissioner  Hoyt  to  H.  Bowen^  in  reply. 

■ 
Office  of  Railroad  Commissioners, 

Madison,  July  10^  1875, 
Dear  Sir  : — When  your  communication  of  the  2d  instant,  came  to 
hand,  the  Commissioners  were  in  the  midst  of  a  series  of  corres- 
pondence and  conferences,  which  promised  to  result  in  a  practical 
compliance  of  the  railroad  corporations  of  the  State  with  the  law, 
not  only  as  to  rates,  but  also  as  to  pre-payment  of  charges,  the  con- 
nection of  trains,  &c.;  on  which  account  it  seemed  better  to  post- 
pone an  answer  until  a  definite  result  could  be  announced. 

I  am  now  able  to  inform  you  that  the  officers  of  the  Chicago, 
Milwaukee  &  St.  Paul  and  the  Chicago  &  Northwestern  Railway 
Companies,  have  just  given  us  the  assurance  that  they  intend  to 
-conform  to  the  law,  and  that  they  will  be  pleased  to  have  notice  of 
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any  violalation  on  the  part  of  their  agents  and  employees.    This 

being  the  case,  it  is  fair  to  presume  that  they  will  correct  errors  al« 

ready  committed. 

Respectfully, 

JOHN  W.  HOYT, 
H.  Bo  WEN,  Brodhead:  Commissioner. 


Commissioner  Osborn^  to  S.  S.  Merrill. 

Office  of  Raileoad  Commissioners, 

Madison,  July  8, 1875. 
Dear  Snt: — Will  you  be  kind  enough  to  inform  me  if  any  con- 
clusions have  been  arrived  at  between  your  company  and  the  Chi- 
cago &  Northwestern  Railway  Company,  and  between  your  com- 
pany and  the  West  Wisconsin  Railway  Company,  and  any  other 
railway  company  which  connects  with  yours,  in  relation  to  the  di- 
vision of  earnings  for  the  carrying  over  two  or  more  railways  (one 
of  these  being  your  own)  within  the  limit  of  Wisconsin,  as  provi- 
dedfor  by  section  5,  chapter  273,  of  the  laws  of  1874,  and  section 
2,  of  chapter  334,  of  the  laws  of  1876? 

Very,  respectfullv, 

J.  H.  OSBORN, 
S.  S.  Meeeill.  Commissioner. 


S.  S.  Merrill  to  Commissioner  Osborn^  in  reply. 

Office  C.  M.  &  St.  Paul  R.  R.  Co., 

Milwaukee,  July  12. 1875. 

Deae  Sie: — Replying  to  yours  of  the  8th  instant  I  would  say 
that  an  agreement  was  made  between  this  Company  and  the  C.  & 
N.  W.  R'y  whereby  the  earnings  on  lumber,  &c.,  passing  from  their 
road  to  ours,  or  vice  versa,  are  to  be  diyided  on  a  basis  which  is  con- 
sidered fair  to  both  companies,  notwithstanding  the  fact  that  the 
tariff  allowed  us  by  law  on  joint  business  is  entirely  too  low,  and  in 
many  cases  far  below  the  cost  of  doing  the  business. 

This  arrangement  went  into  effect  on  the  28th  of  June,  since 
which  time  all  joint  business  between  us  and  the  C.  &  N.  W.  Co. 
has  been  done  at  legal  rates  for  the  whole  distance. 

We  have  proposed  to  make  the  same  divisions  with  the  West 
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Wis.  and  other  neighboring  companies,  but  up  to  this  time  we  have 

had  no  definite  answer,  except  from  the  Wis.  Valley  Co.    Mr.  Wy- 

att,  of  that  Company,  replies,  that  he  cannot  live  at  any  less  than 

his  local  rates.  • 

I  have  been  expecting  a  reply  from  the  West  Wisconsin  Co.,  but 

it  has  not  yet  reached  me.     I  can  therefore  only  say,  that  so  far  as 

this  Co.  and  the  C.  &  N.  W.  are  concerned,  we  are  doing  business 

at  the  legal  rates  and  dividing  the  earnings  (inadequate  as  they  are), 

on  a  basis  that  is  deemed  to  be  fair  to  both  companies. 

Yours,  respectfully, 

S.  S.  MERRILL,  . 
General  Manager, 
Jas.  H.  Osborn,  Esq., 


Commissioner  Osbom  to  Superintendent  Swan. 

Office  of  Railroad  Commissioners, 

Madison,  July  8, 1875. 

Dear  Sir: — Will  you  be  kind  enough  to  inform  me  if  any  con- 
clusions have  been  arrived  at  between  your  company  and  others  of 
Wisconsin,  which  connect  with  it,  in  relation  to  the  division  of 
earnings  in  cases  of  freight  being  carried  within  the  limits  of  Wis- 
consin, over  two  or  more  railways,  ( one  of  them  being  your  own,) 
as  provided  for  by  Section  5  of  Chapter  273  of  the  Laws  of  1874, 
and  Section  2  of  Chapter  334  of  the  Laws  of  1875. 

An  early  reply  would  oblige. 

Very  truly. 

J.  H.  OSBORN, 

Commissioner. 


Superintendent  Swan  in  reply  to  Commissioner  Osbom. 

Office  of  West  Wisconsin  R.  R.  Co., 

Hudson,  Wis.,  July  12, 1875. 
Dear  Sir. — In  reply  to  your  favor  of  the  8th  inst.,  will  say  that 
this  company  has  not  as  yet  been  able  to  agree  with  all  connect- 
ing roads  upon  a  basis  that  would  be  mutually  fair  for  a  division  of 
through  rates  on  lumber  from  points  on  its  line  to  points  on  other 
lines  in  the  State. 
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Will  say,  however,  that  I  believe  the  rates  charged  on  this  line 
to  junction  points  are  giving  general  satisfaction  to  shippers. 

Satisfactory  divisions  of  rates    on   other  staple  products    have 

been  made,  and  the  legal  through  rates  are  being  charged. 

Respectfully,  &c., 

W.  G.  SWAN, 

GenH  Supt. 


Commissioner  Osbom  to  Superintendent  W.  G.  Swan^  in  reply. 

Office  of  the  Railroad  Commissioners, 

Madison,  July  14,  1875. 

Dear  Sir: — Yours  of  the  12th  inst.,  is  received,  you  state  that 
your  company'  has  not  as  yet  been  able  to  agree  with  all  connect- 
ing roads  upon  a  basis  that  would  be  mutually  fair. 

We  are  informed  by  the  general  manager  of  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  that  an  agreement  has  been  completed 
between  that  company  and  the  Chicago  &  Northwestern  Railway 
Company  for  a  division  of  earnings  on  freight  passing  over  the 
roads  of  both  companies,  and  that  a  proposal  to  the  same  effect  had 
been  made  by  them  to  your  company.  Permit  me  again  to  call 
your  attention  to  section  2,  of  chapter  834,  laws  of  1875,  which 
provides  for  the  selection  of  referees  in  case  no  agreement  can  be 
arrived  at  by  the  ofiScers  of  companies  concerned,  and  to  urge  that 
such  referees  be  selected,  and  a  decision  reached  with  the  least  de- 
lay possible.  I  do  so  from  the  fact  that  this  ofiBce  is  in  receipt  o 
complaints  from  parties  who  aver  that  their  business  has  been  en- 
tirely ruined  by  the  excessive  charges  growing  out  of  non-compli- 
ance with  the  law  on  the  part  of  your  company  and  others  connect- 
ing with  it. 

Verv  truly, 

J.  H.  OSBORN. 
W.  G.  Swan, 

Gen.  SupH  West  Wisconsin  R,  B. 


Superintendent  Swan  to  Commissioner  Osbom. 

Hudson,  Wis.,  July  19, 1875. 
Dear  Sir: — Upon  my  return  home  from  Madison,  I  find  your 
favor  of  the  X4th  inst. 
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You  say  that  yon  are  informed  by  the  general  manager  of  the 
C.  M.  &  St.  Paul  Railway,  that  a  proposal  to  divide  rates  on  lumber 
going  from  points  on  this  line  to  points  on  his  road,  had  been  made 
by  him  to  this  company. 

I  will  say  that  such  proposal  has  never  been  received  by  me,  or 
any  other  officer  of  this  road,  and  I  believe  Mr.  Merrill  is  mistaken 
when  he  says  that  such  a  proposal  has  been  made. 

We  shall  be  ready  at  any  time  to  agree  with  him  upon  any  basis 
that  may  do  this  company  justice. 

In  view  of  the  fact  that  he  has  stated  to  you  that  he  made  a  pro- 
posal to  us,  I  think  it  best  to  await  the  receipt  of  such  proposal,  or 
an  explanation  of  the  statement  made  to  you,  before  offering  sug- 
gestions leading  to  a  further  consideration  of  the  subject  by  the 
two  companies. 

I  much  regret  not  having  had  the  pleasure  of  meeting  you  at 
Madison  on  Saturday  last,  when,  in  company  of  Mr.  Clark,  our  Gen- 
eral Freight  agent,  I  was  prepared  to  more  fully  explain  to  you, 
the  position  we  occupy  and  the  desire  to  do  what  is  right,  consider- 
ing all  of  the  principles  and  interests  involved,  by  which  we  are 
prompted. 

You  refer  to  complaints  that  have  been  made  to  you  by  several 
parties,  in  regard  to  excessive  charges,  whereby  their  business  has 
been  ruined,  etc.  Is  it  not  possible  that  some  other  road  has  been 
the  object  of  such  complaints?  I  was  under  the  impression  that 
every  lumberman  on  our  line,  with  a  single  exception,  was  well 
pleased  with  our  rates  and  treatment  of  their  business.  The  single 
exception  is  Mr.  Pedrick,  who  complains  that  pre-payment  of 
charges  is  required,  but  not  that  our  rates  are  unreasonable,  so  far 
as  I  have  heard. 

Your  associate,  Mr.  Paul,  understands  the  circumstances  fully. 

If  it  is  true  that  other  complaints  have  been  made,  please  give 
me  the  facts,  name  of  parties,  etc.,  and  they  shall  have  full  and  im- 
mediate investigation. 

Respectfully, 

W.  G.  SWAN, 

GenH  Supt. 
J.  H.  OsBORN,  Commissioner, 
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Commissioner  Hoyt^  in  reply. 

Office  of  Railroad  Commissioners, 

Madison,  Wis.,  July  20, 1875. 

Dear  Sir: — In  the  absence  of  Commissioner  Osborn,  to  whom  it 
was  addressed,  I  have  the  honor  to  acknowledge  your  favor  of  the 
19th  instant,  and  to  say  in  reply,  that  I  will  immediately  convey  to 
Gen'l  Manager  Merrill  of  the  C.  Mil.  &  St.  Paul  R.  R.,  information 
of  the  non-receipt  by  you,  or  other  officers  of  your  company,  of  the 
proposal  relative  to  a  division  of  earnings  which,  in  his  letter  of  the 
12th  instant  he  claims  to  have  made. 

*  *  *  I  trust  that  the  C,  Mil.  &  St.  Paul  company  will 
make  satisfactory  proposals  as  to  division  of  earnings,  and  that  the 
question  of  pre-payment  will  also  be  speedily  disposed  of,  in  con- 
formity with  the  law. 

Respectfully, 

JOHN  W.  HOYT, 

Commissioner. 

W.  G.  Swan,  General  Superintendent. 


Commissioner  Hoyt  to  Gen.  Matiager  Merrill. 

Office  of  Railroad  Commissioners, 

Madtson,  Wis.,  July  21,  1875. 

Dear  Sir: — In  your  letter  of  the  12th  inst.  to  Commissioner  Os- 
born, you  say,  in  sijeaking  of  an  arrangement  for  a  division  of  earn- 
ings,  finally  made  between  your  own  and  the  C.  &  N.  W.  R.  R.  Co: 
"We  have  proposed  to  make  the  same  division  with  the  West 
Wisconsin  and  other  neighboring  companies,  but  up  to  this  time 
we  have  had  no  definite  answer.  I  have  been  expecting  a  reply 
from  the  West  Wis.  Company,  but  it  has  not  yet  reached  us." 

This  fact  was  made  known  to  the  General  Superintendent  of  the 
West  Wisconsin,  on  the  4th,  in  the  hope  that  it  might  lead  to  an 
easier  settlement  of  the  matter  in  question.  But  now  we  have  a 
letter  from  Superintendent  Swan,  dated  the  19th,  in  which  he  says 
to  Commissioner  Osborn:  "You  say  that  you  are  informed  by  the 
General  Manager  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway, 
that  a  proposal  to  divide  rates  on  lumber  going  from  points  on  this 
line  to  points  on  his  road  had  been  made  by  him  to  this  company. 
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T  will  say  that  such  proposal  has  never  been  received  by  me,  or  any 
other  officer  of  this  road. 

We  shall  be  ready  at  any  time  to  agree  with  him  upon  any  basis 
that  may  do  this  company  justice.  In  view  of  the  fact  that  he  has 
stated  to  you  that  he  had  made  a  proposal  to  us,  I  think  it  best 
to  await  the  receipt  of  such  proposal,  or  an  explanation  of  the 
statement,  before  ofiFering  suggestions  leading  to  a  further  consider- 
ation of  the  subject  by  the  two  companies." 

It  is  certainly  important  that  the  question  involved  in  this  con- 
troversy should  be  settled  as  soon  as  practicable,  and  I  trust  you 
will  have  pleasure  in  giving  it  your  prompt  attention. 

Complaints  are  made  from  time  to  time,  that  your  company,  as 
well  as  others,  habitually  demand  of  shippers  the  pre-payment  of 
charges  upon  lumber  and  other  articles  neither  "  perishable,"  nor 
of  "  little  value,"  which  demand,  being  clearly  contrary  to  law,  re- 
quires the  attention  of  the  State  authorities. 

Will  you  not  also  see  that  your  agents  are  properly  instructed  on 

this  point. 

I  remain,  dear  sir,  very  respectfully, 

JOHN  W.  HOYT, 

Commissioner. 
S.  S.  Merrill,  Esq,.  General  Manager. 


General  Manager  Merrill^  in  reply. 

Office  of  Milwaukee  &  St.  Paul  Rt.  Co., 

Milwaukee,  July  23, 1875. 

Dear  Sir: — Replying  to  yours  of  the  21st,  I  would  say,  Mr.  Swan 
writes  me  that  the  message  sent  him  by  telegraph,  asking  if  his  com- 
pany would  be  willing  to  adopt  legal  rates  on  joint  lumber  ship- 
ment, dividing  the  earnings  on  same  basis  as  that  adopted  by  us 
and  the  Chicago  and  Northwestern  Company,  never  reached  him, 
which  accounts  for  his  having  made  no  reply  at  the  date  of  my 
letter  to  Commissioner  Osborn. 

It  is  probable  we  shall  have  a  meeting  with  the  West  Wisconsin 
people  soon,  for  the  purpose  of  adjusting  this  question,  although, 
as  I  stated  to  Mr.  Osborn,  we  are  ready  to  adopt  the  legal  rates 
with  all  neighboring  roads,  unreasonably  low  as  the  legal  tariff  on 
lumber  is,  and  divide  the  through  rates,  on  the  same  basis  as  that 
agreed  on  with  the  Chicago  and  Norkhwestern  Railway  Company, 
or  any  other  fair  basis. 
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With  regard  to  the  last  portion  of  your  letter,  1  would  say  that 
we  hear  no  complaints  from  shippers  because  of  our  demanding 
pre-payment.  We  do  not  demand  pre-payment,  nor  do  we  now  de- 
cline to  pay  advance  charges  on  freight  coming  from  other  roads. 
Our  agents  at  junction  points  all  understand  this. 

As  lumber  is  the  principle  commodity  passing  from  one  road  to 
another,  about  which  any  question  about  freights  can  arise,  I  will 
explain  our  present  mode  of  doing  that  business. 

On  all  lumber  passing  between  stations  on  the  Chicago  and 
Northwestern  road  and  ours,  the  legal  rates  are  strictly  in  force, 
and  the  two  companies  are  dividing  on  a  satisfactory  basis. 

All  lumber  coming  on  to  our  road  from  the  West  Wisconsin 
Railroad^  or  Wisconsin  Valley  road,  is  taken  by  us,  whatever  char- 
ges there  may  be  upon  it,  and  forwarded  to  destination,  at  legal 
rates  for  the  distance  we  carry  it. 

Yours,  truly, 

S.  S.  MERHILL, 
General  Manager, 
John  W.  Hoyt,  Esq., 

Railroad  Cotnmissioner, 


M.  Pedrick  to  Commissioner  Hoyt. 

RiPON,  July  28,  1875. 

Dear  Sir: — Have  you  ascertained  any  thing  further  in  reference 
to  what  the  West  Wisconsin  Railroad  Company  is  going  to  do 
about  carrying  lumber  under  the  law? 

I  have  not  been  to  Fairchild  sinse  you  wrote  to  me  that  the  pres- 
ident of  the  road  had  agreed  to  see  that  my  case  was  attended  to;' 
but  my  foreman  asked  for  cars,  and  at  my  last  advice  had  not  been 
able  to  get  any.    I  go  to  Fairchild  to-day;  please  write  me  there. 

Yours,  very  respectfully, 

M.  PEDRICK. 
J.  W.  Hoyt,  Commissioner. 


Commissioner  Hoyt,  in  reply. 

Office  of  Railroad  Commissioner, 

Madison,  July  30, 1875. 
Dear  Sir: — Replying  to  your  letter  of  the  28th,  this  moment 
received,  I  have  to  say: 
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1.  That  we  have  assurance  from  the  oflScers  of  the  W.  W.  R.  R. 
Co.  that  they  fully  intend  to  do  everything  in  their  power  to  com- 
ply with  the  law  and  to  accommodate  their  patrons. 

i\  That  the  W.  W.  and  the  C.  M.  &.  St.  Paul  Ry.  Co.'s  are  now 
negotiating  for  the  settlement  of  terms  in  accordance  with  which 
they  are  to  make  a  division  of  earnings;  which,  when  completed, 
will  do  away  with  the  illegal  practice  of  computing  the  rates,  not 
from  where  the  freight  was  originally  received,  (the  evident  intent 
of  the  law),  but  from  the  point  where  each  companv  received  it. 

3.  That  both  of  the  said  companies  have  already  agreed  to  obey 
the  law  as  to  pre-payments. 

The  non-supply  of  cars  as  demanded  is  a  more  difficult  matter  to 
deal  >vith,  for  obvious  reasons.  So  long  as  the  officers  of  the  com- 
panies tell  us  that  they  supply  cars  to  the  best  of  their  present 
ability,  while  their  nearly  bankrupt  condition  prevents  their  en- 
lars:ing  facilities,  we  can  do  but  little  to  relieve  their  patrons  unless 
it  can  be  shown  beyond  a  question  that  they  really  fail  to  do  the 
best  they  can;  in  which  case  they  would  have  to  be  dealt  with  un- 
der the  laws  relating  to  the  obligations  of  common  carriers— a  slow 
remedy,  yielding  nothing  in  the  end  more  than  actual  damages. 

I  shall  be  at  Hudson  next  week,  and  then  give  personal  attention 

to  your  interests. 

Very  respectfully,  yours, 

JOHN  W.  HOYT, 

Cammissioner. 
M.  Pedrick,  Fairchild, 


M,  Pedrick  to  Commissioner  Hoyt. 

RipON,  Wis.,  August  16, 1875. 
Dear  Sir. — I  finally  succeded  in  getting  one  M.  &  St.  P.  car,  and 
loaded  it  for  this  place.  The  roads  charge  on  this  car  $32  for  one 
hundred  eighty-eight  miles,  which  is  $6  over  charge.  This  is  $3 
less  than  previously  charged  for  the  same  distance.  The  W.  W. 
R.  R.  charge  $12  and  the  M.  &  St.  P.  R.  R.  $20,  making  $3  less  on 
the  W.  W.  end  for  sixty-four  miles,  and  the  same  old  rate  of  $20 
on  the  M.  &  S.  P.  end  for  the  one  hundred  twenty-four  miles.  I 
have  made  a  tender  of  the  $26,  which  is  the  legal  rate,  and  demand 
the  lumber.    Mr.  Britt  telegraphs  the  agent   here  to  demand  the 
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fall  rate,  and,  if  I  don't  pay  it,  to  unload  the  lumber  and  hold  it  for 

the  freight. 

I  want  the  lumber  for  immediate  use.    What  shall  I  do  j^bout  it? 

I  think  it  is  time  something  should  be  done,  and  if  the  commis^ 

sioners  haye  no  power  to  do  anything,  it  is  time  the  people  should 

know  it. 

Yours,  respectfully, 

M.  PEDRICK. 
J.  W.  HoYT,  Esq.,  Commissioner. 


Telegram  from  Commissioner  Hoyt  to  S.  S.  Merrill. 

Office  of  Railroad  Commissioners, 

Madison,  August  17^  1875. 
To  S.  S.  Merrill,  General  Manager: 

Mr.  M.  Pedrick,  of  Ripon,  complains  that  your  agent  there  re- 
fuses delivery  of  a  car  load  of  lumber,  on  account  of  non-payment 
of  charges  in  excess  of  legal  rates.    Please  have  the  matter  righted. 

JOHN  W.  HOYT. 

Commissioner. 


Commissioner  Hoyt  to  M.  Pedrick. 

Office  of  Railroad  Commissioners, 

Madison,  August  17^  1875. 
Dear  Sir: — Your  letter  of  the  16th  is  at  hand.  You  should  un- 
derstand that  the  Commissioners  are  themselves  without  power  to 
enforce  the  law  by  proceedings  in  the  courts.  It  is  only  by  moral 
influence,  and  by  laying  grievances  before  the  Attorney-General, 
that  we  can  accomplish  anything  in  the  righting  of  wrongs  in  the 
nature  of  illegal  charges.  The  Attorney-General  (now  absent  for 
some  days)  has  been  embarrassed  by  the  repeated  assurance  of  rail- 
road officials  that  they  purposed  a  compliance  with  the  law.  I  have 
telegraphed  the  substance  of  your  letter  to  General  Manager  Mer- 
rill, at  Milwaukee,  asking  liim  to  set  the  matter  right.  I  think  he 
will  do  so.  If  not,  it  will  become  our  duty  to  lay  the  complaint  be- 
fore the  Attorney-General  upon  his  return,  and  recommend  that 
legal  proceedinfi:s  be  instituted  at  once. ' 
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You  understand,  of  course,  that  you  can  bring  suit  in  your  own 
name — the  only  remedy  the  framers  of  the  law  seem  to  have  con- 
templated.   I  still  hope  that  this  will  be  unnecessary. 

When  at  Hudson,  last  week,  I  was  informed  that  the  officers  of 

the  C.  M.  &  St.  Paul  R'y.  Co.,  and  of  the  West  Wisconsin  R'y  Co., 

were  then  in  conference  on  the  subject  of  making  legal  through 

tariffs  for  freight  passing  over  both  their  lines,  and  that  they  were 

likely  to  ariVe  at  a  mutually  satisfactory  result. 

Very  respectfully, 

JOHN  W.  HOYT, 

Commissioner. 
M.  Pedrick,  Esq.,  Ripon. 


Commissioner  Hoyt  to  President  H.  H.  Porter,    - 

Office  of  the  Railroad  Commissioners, 

Madisok,  August  17^  1875. 

Dear  Sir: — As  it  has  been  represented  to  us,  all  along,  until  now, 
that  shippers  on  your  road,  with  scarcely  more  than  a  single  ex- 
ception were  satisfied  with  charges  made'  by  your  company,  I  am 
surprised  to  learn  from  your  communication  of  the  14th  inst.,  just 
received,  that  "  there  would  seem  to  be  a  disposition  on  the  part  of 
every  one  shipping  on  the  West  Wisconsin  Railway  to  demand  the 
exact  rates  under  the  Potter-law," 

We  have  no  reason  to  doubt  the  representations  made  by  you  of 
the  financial  condition  of  the  West  Wisconsin  Railroad  Company, 
but  do  not  see  how  we  can  grant  you  any  relief,  or  that  we  can  safe- 
ly make  so  much  as  a  recommendation  to  that  end. 

We  have  deemed  it  our  duty  to  deal  as  leniently  as  circumstances 
would  warrant  with  all  corporations  manifestly  needing  the  relief 
which  the  last  legislature  intended  to  grant  them.  But  there  are 
some  provisions  of  the  law  so  perfectly  plain  and  reasonable,  that 
we  have  no  alternative,  even  if  we  desired  one,  but  to  insist  on  a 
compliance  with  them. 

Among  them  is  this  provision,  that  "  in  computing  the  rates  for 
carrying  any  freights,  the  distance  for  carrying  such  freight  shall 
be  computed  from  where  it  is  {was  originally)  received,  notwith- 
standing it  may  pass  from  one  railroad  to  another."  In  many 
cases,  the  total  of  charges  made  by  two  or  more  connecting  com- 
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panies,  where  each  company  charges  the  rates  allowed  for  a  first 
haul,  amounts  to  considerably  more  than  the  same  companies  de- 
manded before  the  passage  of  the  "  Potter-law." 

Certainly  this  disregard  both  of  the  law  and  of  consistency  and 
conceded  justice  will  not  be  patiently  submitted  to  by  the  public,  nor 
should  it  be  overlooked  by  the  State  authorities. 

We  have  been  led  to  hope  that  your  company,  as  well  as  others, 
would  co-operate  with  the  "  A  "  companies,  in  making  a  satisfac- 
tory solution  of  this  vexed  question.  Indeed,  when  at  Hudson, 
week  before  last,  I  was  informed  that  ofiScers  of  your  own  and  of 
the  C.  M.  &  W.  P.  R.  R.  company  were  in  conference  on  the  sub- 
ject, with  a  prospect  of  reaching  a  satisfactory  result. 

But  a  dispatch  just  received  &om   Milwaukee  informs  me  that 

nothing  as  yet  has  been  accomplished.     Do  you  deem  an  equitable 

division  of  earnings  between  the  several  corporations  impracticable? 

Yours,  very  truly, 

JOHN  W.  HOYT, 

Commissioner. 


M.  Pedrick  to  Commissioner  Hoyt. 

RiPOK,  August  30^  1875, 
Dear  Sir  : — Have  you  heard  anything  further  from  the  rail- 
road manaerers? 

In  your  communication  of  the  17th  instant,  you  stated  that  you 
had  telegraphed  to  Mr.  Merrill,  asking  him  to  set  matters  right. 
The  railroad  agent  here  has  unloaded  my  cai*  of  lumber,  and  refuses 
to  let  me  have  it  without  full  charges.  I  have  been  waiting  to 
hear  from  them  that  matters  had  been  arranged,  but  nothing  seems 
to  have  been  done.  Of  course  I  am  aware  that  I  can  commence 
legal  proceedings,  but  I  have  been  repeatedly  assured  that  unless 
the  railroads  complied  with  the  law,  as  they  had  promised  to,  that 
the  authorities  would  take  the  matter  in  hand,  and  prosecute. 

1  wish  now  to  come  directly  to  the  point,  and  to  know  whether 
or  not  I  may  expect  any  thing  from  those  in  authority,  in  this 
matter. 

Yours,  truly, 

M.  PEDRICK. 
J.  W.  HOTT,  Esq., 

Commissioner. 
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Commissioner  Hoyt  hi  reply, 

Milwaukee,  September  7,  1&75. 

Dear  Sir: — Your  letter  of  the  30th  ultimo  received.  I  have  just 
come  from  a  very  satisfactory  interview  with  Messrs.  Alexander 
Mitchell,  president,  and  J.  C.  Oault,  assistant  general  manager, 
Chicago,  Milwaukee  &  St.  Paul  Railway,  at  which  it  was  agreed  by 
them  that  your  car-load  of  lumber,  improperly  held  for  non-pay  meni 
of  charges  at  local  rates,  should  be  released,  and  that  hereafter  the 
agents  of  their  company  will  demand  on  delivery  of  through  freight, 
coming  from  other  lines,  no  more  than  its  proportion  of  the 
legal  through  rates,  regardless  of  the  compliance  or  non-compli- 
ance with  the  law  by  other  companies  operating  connecting  lines. 

So  far  as  the  A  roads  are  concerned  this  appears  to  be  a  final 
settlement  of  the  vexed  question  of  a  pro-rata  division  of  earnings 
between  companies  interchanging  freight — a  result  we  have  long 
tried  to  secure,  and  one  that  can  hardly  fail  of  being  yery  gratify- 
ing to  you. 

By  the  evening  train  I  visit  Chicago,  to  see  what  president  Por- 
ter can  do  on  behalf  of  the  West  Wisconsin  Railroad  Company. 

Respectfully, 

JOHN  W.  HOYT, 

Commissioner, 
M.  Pedrick,  Esq.,  Bipon, 


H,  H.  Porter  to  Commissioner  Hoyt. 

Chicago,  September  2,  1875. 

Dear  Sir  : — Herewith  I  beg  to  hand  you  impression  copy  of 

a  letter  that  I  have  to-day  sent  to  Mr.  Swan,  with  the  request  that 

he  show  it  to  M.  Pedrick. 

Yours,  truly, 

H.  H.  PORTER,  President. 


President  Porter  to  M.  Pedrick. 

Office  Chicago  &  Northwestern  R.  R.  Co., 

Chicago,  September  12^  1875. 

Dear  Sir: — You  are  now  one  of  the  very  few  shippers  of  the 
West  Wisconsin  Ry.,  who  insist  upon  sending  their  freight  over 


PORTIONS  OF  00RRB8P0NDENCB.  273 

fchis  road  iri  connection  with  the  other  roads  of  the  State  of  Wis- 
consin at  the  '*  Potter-law"  rates,  with  the  Quimby  amendment 
which  do  not  leave  to  this  road  the  cost  of  doing  the  business.  And 
while  I,  believe  that  the  people  are  now  satisfied  that  railroads  cannot 

f)ay  operating  expenses  under  this  law,  and  also  that  the 
egislature  last  winter  intended,  if  they  did  not  actually  do  so,  to 
relieve  the  West  Wisconsin  and  other  weaker  railroads  from  the 
operation  of  this  law;  and  while  you  and  I  both  know  that  the 
West  Wisconsin  Railroad  has  failed,  and  is  owing  to  people  in  your 
section  of  the  country  many  thousands  of  dollars,  which  it  has  no 
means  of  paying,  as  well  as  having  defaulted  in  all  its  interest,  in 
consequence  of  this  unjust  action  towards  it,  I  am  still  going  to  try 
and  keep  this  road  running  until  the  next  session  of  the  legislature, 
by  charging  such  rates  as  will  let  the  road  earn  current  expenses, 
and  pay  necessary  repairs,  to  keep  the  road  safe,  allowing  nothing 
for  investment. 

If  you  and  the  other  customers  of  this  railway  company  are  not 
willing  to  help  me,  by  paying  such  reasonable  prices,  but  propose 
to  continue  to  demand  what  the  ''  Potter-law  rates,  with  the  Quim- 
by amendment  allows  you,"  it  will  cease  operating,  and  those  who 
push  it  to  this  extremity  must  be  responsible  for  the  consequences. 

It  has  no  credit,  and  to  secure  the  services  of  its  employees  I  have 
been  obliged  to  promise  them  personally  that  while  it  continued  to 
operate  they  should  be  paid  monthly,  and  when  it  would  not  earn 
enough  to  pay  them  for  their  daily  work,  they  should  be  notified, 
and  the  road  should  stop. 

I  tell  this  frankly  to  you,  that  in  case  it  stops,  you  may  not  claim 
before  the  people  that  you  did  not  understand  the  situation.  I  have 
done  all  in  my  power  to  prevent  this  condition  of  affairs  and  can 
go  no  further. 

Yours,  truly, 

H.  H.  PORTER,  President 

N.  B. — ^I  have  requested  Mr.  Swan  to  present  this  letter  to  you, 
and  to  ask  you  what  action  under  this  condition  of  affairs,  you  are 
willing  to  take,  to  held  save  this  great  disaster  to  your  section  of 
country. 

H.  H.  P. 


M.  Pedrick  to  Commissioner  Hoyt. 

RiPON,  September  27, 1875. 
Dear  Sir: — Your  favor  of  sometime  since  is  received;  also  a  long 
communication  from  President  Porter,  setting  forth  that  the  exact- 
ions of  the  law  were  ruinous,  etc.  But  he  fails  to  see  that  the  ex- 
actions of  the  R.  R.  are  such  that  it  cuts  off  shipments  in  certain 
localities,  so  that  they  get  no  business  from  it.  I  shall  probably  see 
18 ^R  R  0— II 
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Mr.  Porter  before  many  days,  and  hope  to  arrange  matters  in  some 

way.        *        * 

Very  respectfully, 

M.  PEDRICK, 
J.  W.  HoYT,  Commissioner. 


COMPLAINT  OF  PENALTIES  IMPOSED  FOB  OVERLOADING  CABS. 

S,  T.  Brande  to  the  Commissioners. 

Kenosha,  Wis.,  April  26, 1875. 

Gentlemen:— I  ordered  a  car-load  of  cedar  fence-posts  by  Chica- 
go &  Northwestern  Railway  Company,  from  Peshtigo,  in  this  State, 
which  the  local  agent,  (as  I  suppose  him  to  be)  there  billed  at  2,000 
pounds,  $27.00,  and  so  advised  me.  The  railroad  company  stated  in 
the  bill  that  the  car  exceeded  2,000  pounds  by  the  amount  of  300 
pounds,  that  being  the  alleged  excess,  and  charged  us  as  follows: 

From  Peshtigo,  car  No.  3195;  W.  B.  No,  56;  car  initials  N.  W,; 
date  of  way-bill,  April  23.  Cedar  posts;  weight,  23,000;  rates  13^; 
$31.05,  excess  of  $3.00 — $34.05;  which  I  paid  under  protest. 

Now  I  should  like  to  know  why  I  am  compelled  to  pay  $3.00  be- 
cause the  consignor,  not  having  the  means  of  knowing  the  weight 
of  a  bulky  article  like  cedar  posts,  simply  filled  the  car,  presuming 
it  within  the  usual  amount?  and  who  authorized  or  authorizes  this 
raiboad  company  to  inflict  penalties  on  consignors  in  this  way? 
To  payment  at  the  rate  of  13^  for  the  excess,  I  do  not  object  to 
but  I  think  the  infliction  of  a  penalty,  nothing  but  extortion,  as  it  is 
obvious  that  neither  consignor  or  the  consignee  had  the  means  of 
ascertaining  the  weight  in  the  first  instance.  Since  the  passage  of 
the  law  (the  Potter-law,  which,  by  the  way,  I  did  not  favor,)  I  have 
had  but  little  to  do  with  railroads  here  in  matter  of  freight.  I 
used  to  think  them  reasonable  in  their  charges  here,  but,  since  the 
passage  of  that  law,  I  know  there  is  no  such  thing  as  equity  in 
their  charges.  I  submit  the  above  for  your  information,  with  the 
remark  that  if  any  evidence  was  wanting  of  necessity  for  restric- 
tion, it  would  be  such  practices  as  this. 

Extracts  form  the  instructions  to  agents:  "Excess  of  20,000  and 
not  exceeding  22,000  pounds  will  be  charged  a  proportionate  rate 
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and  in  addition  thereto  an  excess  on  penalty  of  10  cents  per  100 
pounds,  for  the  weight  above  22,000  pounds. 
Respectfully,  yours, 

S.  T.  BRANDE. 


Commissioner  Hoyt  to  H.  H.  Porter. 

Office  cf  Railroad  Gomkibsiokers, 

Madison,  Wis.,  May  4, 1875. 

Dear  Sir: — Complaint  is  made  by  one  of  your  patrons  that  he  has 
been  obliged  to  pay  2k penalty  of  $3  on  a  load  of  fence-posts,  billed  to 
him  as  weighing  28,000  pounds.  He  did  not  object,  to  paying  a 
pro-rata  charge  for  excess  over  a  car  load  of  22,000  pounds,  (assum- 
ing that  to  be  the  standard,)  but  paid  the  $3  penalty  under  protest; 
claiming,  that,  inasmuch  as  he  had  no  means  of  determining  the 
weight  of  the  car  as  loaded,  and  had  no  intention  to  over-load,  or 
suspicion  that  he  was  doing  so,  anything  in  the  way  of  smart 
money  should  be  consideredextortion. 

It  is  conceded  that  regulations  governing  the  matter  of  loading 
are  proper,  but  they  should  be  of  such  character  as  not  to  subject 
the  shipper  to  penalties,  regardless  of  his  desire  and  purpose  to 
comply  with  those  regulations. 

If  facilities  for  determing  the  actual  weight  are  not  furnished, 
should  not  shippers  be  furnished  with  a  standard  scale  of  measure- 
ments, observance  of  which  would  save  them  from  penalties,  which 
are  always  odious  and  irritating?  Granting  that  the  standard 
classification  of  the  M.  &  St.  P.  R.  R.  Company,  of  June  15, 1872, 
provides  for  third-class  rates  on  lumber  loaded  in  any  one  car  in  ex- 
cess of  22,000  pounds,"  ( Mr.  Wicker's  letter  of  November  13th, 
1874.)  still  nothing  is  plainer  to  my  mind  than  that  such  provi- 
sion is  a  mere  regulation  of  said  company,  not  only  without  legal 
authority,  but  actually  contrary  to  the  letter  and  intent  of  chapter 
273,  laws  of  1874,  which  place  lumber  in  a  special  class,  and  only  ap- 
plies the  Milwaukee  &  St.  Paul  ^^  standard  classification "  to  the 
four  general  classes. 

Assuming  the  correctness  of  this  position,  it  is  plain  that  no  reg- 
ulations of  any  railway  company  fixing  a  penalty  of  the  sort  here- 
in referred  to  could  have  the  sanction  of  the  courts,  unless  it  could 
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be  made  to  appear  that  it  was  based  on  reason  and  justice;  was  in 
fact  essential  to  the  protection  of  the  company. 

But  again,  allowing  for  the  sake  of  the  argument  all  that  has 
been  claimed  by  Mr.  Wicker,  and  is  now  claimed  by  your  agents, 
in  justification  of  the  rule  fixing  a  penalty  of  ten  per  cent,  on 
weights  in  excess  of  22,000  pounds,  regardless  of  the  kind  of 
freight  and  lack  of  facilities  for  weighing,  your  agent  is  still  wrong 
in  this  particular  case  in  that  he  admits  the  excess  to  be  only  1,000 
pounds,  (23,000 — 22,000)  and  yet  compels  the  payment  of  a  penal- 
ty of  $3,  which  is  not  "  ten"  but  thirty  cents  per  100  pounds  of 
the  weight  in  excess. 

I  have  written  at  such  length  because  of  the  principle  involved 
in  this  question  of  penalties,  and  because  of  my  faith  in  the  declared 
purpose  of  your  company  to  conduct  its  business  in  a  manner  that 
shall  justly  entitle  it  to  the  patronage  and  good  will  of  the  public. 

Hoping  to  hear  from  you  ab  your  earliest  convenience,  I  remain 

my  dear  sir. 

Very  respectfully, 

JOHN  W.  HOYT, 

Commissioner. 
H.  H.Porter. 


B,  C.  Cook  to  the  Commissioners^  in  reply 

Office  of  Chicago,  &  N.  W.  R.  R.  Co., 

Chicago,  May  16, 1S75. 

Gentlemen: — Your  letter  of  the  4th  inst.,  to  Mr.  H.  H.  Potter, 
general  manager,  has  been  referred  to  me. 

Complaint  has  been  made  that  a  party  has  been  charged  $3  pen- 
alty for  loading  28,000  pounds  of  lumber  upon  a  car;  and  you  say, 
^^  It  is  conceded  that  regulations  governing  the  matter  of  loading 
are  proper,  but  they  should  be  of  such  character  as  not  to  sbjectthe 
shipper  to  penalties  regardless  of  his  desire  and  purpose  to  comply 
with  these  regulations." 

We  fully  agree  to  this  proposition,  and  the  rule  which  has  been 
adopted  by  this  company,  I  submit,  is  reasonable,  and  will  not  sub- 
ject the  shipper  to  any  penalty  if  he  has  the  desire  and  purpose  to 
comply  with  the  regulations.  Our  cars  are  constructed  to  carry 
20,000  pounds.  Any  load  over  this  amount,  isdangerous,  and  an  un- 
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necessary  strain  upon  the  cars,  which  very  soon  disables  them.  To 
guard  against  this  the  following  rule  has  been  adopted:  ^^  The  rates 
are  fixed  for  car-loads  of  20,000  lbs.,  excess  of  20,000  lbs.,  and  not 
exceeding  22,000  lbs.,  will  be  charged  a  proportionate  rate;  excess 
of  22,000  lbs.  and  not  exceeding  24,000  lbs.  will  be  charged  a  pro- 
portionate rate  'and,  in  addition  thereto,  an  excess  of  penalty  of  10 
cents  per  100  lbs.  for  the  weight  above  22,000  lbs." 

You  will  observe  that  2,000  lbs.  is  allowed  for  any  error  or  mis- 
tfike  in  judgment.  This  company  has  a  right  to  require  that  its 
cars  shall  be  loaded  only  to  the  extent  of  20,000  lbs.  I  submit  that 
it  is  reasonable  to  suppose  that  a  person  shipping  lumber  need  not 
lie  mistaken  more  than  2.000  lbs.  in  the  weight  of  a  car-load;  and 
you  will  also  observe  that  no  penalty  is  imposed  until  after  there  is 
an  excess  of  2,000  lbs.,  and  then  the  penalty  is  only  imposed  upon 
that  excess.  The  amount  so  charged,  does  not  by  any  means  com- 
pensate the  company  for  the  destruction  of  its  cars  caused  by  over- 
loading. 

You  say,  ^^  If  faculties  for  determining  the  actual  weight  are  not 
fornished,  should  not  shippers  be  furnished  with  a  standard  scale 
of  measurements,  observance  of  which  would  save  them  irom  penal- 
ties whicli  are  always  odious  and  irritating?  " 

I  answer  that  there  can  be  no  such  thing  as  a  standard  scale  of 
measurements,  the  difference  in  the  weight  of  different  kinds  of  lum- 
ber being  so  great  that  no  uniform  scale  of  measurement  could  be 
adopted,  the  weight  of  the  lumber  not  depending  upon  the  bulk 
together,  but  upon  the  kind  and  seasoning.  Lumber  is  manufac- 
tured in  Wisconsin,  in  so  many  places,  and  at  some  points  in.  such 
small  quantities  that  to  furnish  facilities  for  determining  the  actual 
weight  of  lumber  at  each  point  of  shipment  would  cost  the  com- 
pany more  than  any  profit  it  would  derive  from  the  transportation 
of  the  lumber.  I  presume  it  is  fair  to  assume  that  lumber  dealers 
and  shippers  are  familiar  with  the  weights  of  the  different  kinds  of 
lumber  they  ship. 

It  is  easy  for  the  shipper  to  determine  for  himself,  the  weight  of  a 
bundle  of  shingles,  and  so  ascertain  from  the  number  of  bundles, 
the  weight  of  a  car-load,  or  to  determine  the  weight  of  a  number  of 
posts  or  boards,  and  so  approximate  very  nearly  to  the  weight  of  a 
car-load  of  the  same  material;  certainly  not  making  mistakes  of 
over  2000  pounds  in  a  car-load  of  20,000  pounds. 
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It  is  a  very  significant  fact  that  mistakes  are  never  made  upon 
the  other  side.  If  a  car  has  ever  been  loaded  with  less  than  20,000 
pounds,  I  have  never  heard  of  it.  There  must  be  some  power  given 
to  the  company  to  prevent  the  overloading  and  consequent  destruc- 
tion of  their  cars. 

If  any  plan  can  be  suggested  by  which,  under  the  rates  allowed 
for  receiving  and  transporting  lumber,  it  is  possible  for  the  com- 
pany to  prevent  this  overloading  of  the  cars,  without  incurring  an 
expense  which  would  make  the  transportation  of  lumber  in  the 
State  of  Wisconsin  a  greater  tax  upon  the  companies  than  it  now 
is,  it  will  be  cheerfully  adopted. 

In  the  meantime  we  respectfully  submit  that  the  rule  which  the 
company  has  been  working  under  is  a  reasonable  rule,  and  will 
never  injuriously  aflfect  any  person  who  will  exercise  reasonable 
care  in  properly  loading  the  cars. 

I  have  received  the  answer  of  your  Board  to  the  questions  which 
I  had  the  honor  to  submit  to  you  a  few  days  since.  It  is  fair  for 
me  to  say,  that  I  do  not  think  with  you  that  the  law  requires  this 
company  to  part  with  the  possession  of  the  property  which  it  has 
transported  until  its  charges  for  the  transportation  of  such  proper- 
ty are  paid,  or  that  it  deprives  the  company  of  the  lien  which  the 
law  gives  to  common  carriers  upon  the  goods  transported  for  the 
charges  of  transportation. 

The  rule  adopted  by  your  Board,  if  applied  to  the  relations  of 
this  company  with  several  of  the  companies  in  Wisconsin  which 
have  become  bankrupt  within  the  past  few  months,  would,  in  a 
great  mea8ure,  have  prevented  this  company  from  receiving  freight 
earned  by  it  in  the  transportation  of  goods  which  had  been  deliv- 
ered to  these  roads. 

Very  respectfully, 

B.  C.  COOK, 

General  Solicitor, 


COMPLAINT  THAT  CAR-RATES  ARE  NOT  FURNISHED  FOR  CAR- 
LOADS OF  HEAVY  ARTICLES  AND.  MERCHANDISE. 

Commissioner  Hoyt  to  S.  S,  Merrill, 

Office  of  Railroad  Commissioners, 

Madison,  September  9,  1875, 
Dear  Sir: — We  have  occasionally  received  complaints  from  man- 
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ufacturers  and  dealers  that  they  were  nuable  to  get  car-rates  on 
car-loads  of  very  heavy  mercliandise,  such  as  iron  and  steel,  stoves, 
nails,  etc.,  etc.  Just  now  I  am  in  receipt  of  a  letter  from  a  hard- 
ware-dealer, at  Fox  Lake,  who  makes  two  points  in  this  conection, 
namely: 

First. — That  he  is  not  only  refused  car-rates  on  car-loads  of  nails, 
but  that  he  is  charged  27c.  per  100  lbs.,  which  he  feels  is  hard  to  pay. 

Secondly. — That  he  knows  of  shippers  at  Waupun  who  are  only 
charged  15c.  per  100  lbs.  nails,  distance  about  the  same. 

The  law  as  it  stands  does  not  fix  a  rate  for  heavy  articles  of  this 
class,  but  it  does  authorize  the  commissioners  "  to  classify  all  ar- 
articles  of  freight  transported  on  any  railroad  or  parts  of  railroads, 
except  the  a]:ticles  placed  in  special  classes  "  D,"  "  E,"  "  G,"  and 
"  H,^^  placing  said  articles  in  either  of  the  general  classes,  or  in 
any  of  said  special  classes,  except  classes  "  D,''  "  E,"  "  G,"  and  "H," 
and  they  are  further  empowered,  to  reduce  said  rates,  either  in  gen- 
eral or  special  classes,"  etc. 

As  stated  in  our  report  to  the  legislature,  we  have  not  deemed  it 
wise  to  make  any  reduction  of  rates  in  class,  nor  have  we  made  any 
transfer  of  articles  from  one  class  to  another,  though  the  question 
has  been  raised  whether  the  "  heavy  fourth-class  articles  in  car- 
loads," mentioned  in  section  3,  of  the  "  Potter-law,"  should  not  be 
made  to  include  articles  of  the  kind  above-mentioned. 

Would  it  not  be  both  just  and  judicious  for  your  company  t#  al- 
low shippers  the  privilege  of  ordinary  shipment  of  car-loads  at  car- 
rates  when  the  articles  are  of  this  heavy  class,  are  ef  one  general 
description,  and  are  not  of  such  character  as  of  right  to  exclude 
them  from  the  privileges  given  articles  in  the  special  classes? 

T  anticipate  the  answer  you  will  probably  make  on  the  basis  of 

earnings,  but  what  are  the  reasons  applicable  to  car-loads  of  iron, 

that  do  not  also  apply  to  car-loads  of  brick,  and  shingles,  salt, 

lime,  etc.? 

Respectfully,  yours, 

JOHN  W.  HOYT, 

Commissioner. 
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S.  S.  Merrill  to  Commissioner  Hoift,  in  reply. 

• 

Office  Chicago,  Mil.  &  St.  Paul  R.  R.  Co., 

Milwaukee,  September  15^  1875. 

Dear  Sir: — Replying  to  yours  of  the  9th  inst.,  I  would  say  that 
the  merchant  at  Fox  Lake,  is  not  correctly  informed  in  regard  to 
our  rate  on  iron  and  nails  to  Waupun. 

We  have  not  made  a  rate  to  any  one  in  Waupun  of  less  than 
twenty  cents  per  100  pounds  on  such  articles,  and  that  only  to 
manufacturers. 

As  you  frankly  admit  in  your  favor  of  the  9th,  those  articles  are 
not  included  in  any  of  the  special  classes,  upon  which  the  law'  fixes 
arbitrary  rates,  but  are  clearly  in  the  four  general  merchandise 
classes, ''  as  said  articles  were  classified  by  the  Milwaukee  &  St.  Paul 
Railway,  which  classification  went  into  effect  on  the  15th  day  of 
June,  1872."    (Cb.  273,  sec.  3.) 

As  a  matter  of  fact,  I  desire  to  explain  to  you  that  it  has,  for 
some  years  past,  been  customary  for  us  to  give  all  manufacturers 
on  our  lines  in  this  State,  an  abatement  from  the  4th  class  rate  on 
iron,  &c.,  used  in  their  business. 

We  have  done  so  willingly  in  order  to  enable  them  to  manufac- 
ture in  the  interior,  and  sell  their  goods  in  competition  with  city 
and  foreign  manufacturers,  who  have  no  freight  to  pay  on  raw  ma- 
terial. 

But  we  have  not  in  any  case  taken  bar-iron  and  nails,  even  for 
manufacturers,  at  so  low  a  pries  as  any  of  the  special  classes  to 
which  you  allude,  for  the  reason  that  we  cannot  afford  to  do  so. 

While  we  have  abated  our  4th  class  class  rate  about  five  cents 
per  hundred  to  manufacturers,  we  have  not  reduced  our  rate  to 
merchants,  for  the  reason  that  they  have  no  particular  competition 
to  meet. 

It  has  been  our  aim  to  encourage  manufacturing  in  this  State, 
and  to  make  no  discrimination  as  between  merchants;  but  to  charge 
all  alike  who  are  engaged  in  the  same  line  of  business. 

It  is  true  section  13,  chapter  273,  gives  the  Commissioners  power 
to  change  the  classification  as  suggested  by  you,  but  not  unless,  in 
the  judgment  of  the  board,  "  it  can  be  done  without  injury  to  such 
railroad,"  and  I  desire  to  say  that  no  railroad  company  can  afford  to 
do  the  business  of  a  country-merchant  who  ship  few  cars  of  iron  and 
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nails  during  tbe  year,  at  the  same  rates  they  can  a£ford  to  carry  iron 
ore,  brick,  sand,  coal  and  such  articles  which  usually  go  in  large 
quantities,  and  are  loaded  and  unloaded  by  the  owner,  and  upon 
which  the  risk  of  damage  is  very  small. 

Would  it  not  be  consistent  and  proper  for  ypu  to  reply  to  the 
merchant  at  Fox  Lake  that  the  law,  as  it  now  stands,  does  not  fix 
rates  on  bar  iron,  nails,  hardware,  and  other  classified  freight? 

We  certainly  cannot  afibrd  to  do  the  business  you  speak  of  at 

any  less  rates  than  we  are  now  charging. 

Yours,  respectfully, 

S.  S.  MERRILL, 

General  Manager. 
John  W.  Hoyt,  Commissioner. 


COMPLAINTS  RELATING  TO  CONNECTION  OF  PASSENGER  TRAINS. 

Commissioner  Hoyt  to  D.  A.  Olin. 

Office  of  Railroad  Commissionebs, 

Madison,  October  26, 1875. 
My  Dear  Sir: — Complaint  has  been  made  that  your  noon  train 
going  wesfc,  passes  Beloit  some  15  minutes  before  the  arrival  of  the 
C.  &.  N,  W.  train,  so  that  passengers  wishing  to  go  west,  via.  the 

C.  &.  N.  W.  and  the  W.  Union  Railways,  are  obliged  to  lie  over 

several  hours  at  the  place  above  named.    The  difference  in  time  is 

so  short  that  it  would  seem  practicable  that  close  connection  should 

be  made.    If,  upon  inquiry  into  the  matter,  you  find  it  possible  to 

make  the  change  desired,  please  do  so;  if  not,  have  the  goodness 

to  acquaint  the  Railroad  Commissioners  with  the  reasons,  and 

oblige, 

Yours  respectfully, 

JOHN  W.  HOYT, 

Commissioner.^ 

D.  H.  Olin,  Gen'l  Supt: 


D.  A.  Olin  to  Commissioner  Hoyt^  in  reply. 

Office  Western  Union  R.  R.  Co., 

Racine,  Wis.,  October  29, 1875. 
Dear  Sir: —  Yours  of  the  26th  instant  in  relation  to  passenger 
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connections  with  the  C.  &  N.  W.  R'j  at  Beloit,  is  received.  I  would 
like  very  ^ach  to  make  connections  there,  both  east  and  west, 
but  I  see  no  way  that  I  can  do  so,  (as  C.  &  N.  W.  trains  now  run) 
without  the  breaking  of  more  important  connections  both  east  and 
west  of  Beloit. 

The  westward  bound  train  makes  close  connections  with  the  G^ 
&  N.  W.  at  Pulton,  also  with  the  C.  R.  P.  &  P.  R.  R.,  at  Rock  Is^ 
land:  also  eastward  bound  train  makes  close  connections  at  Rock 
Island  and  Fulton  with  the  trains  from  Omaha. 

My  schedule  of  time  for  these  trains  is  as  fast  now  as  it  should  be. 
Qoing  west,  oyr  train  would  have  to  wait  at  Beloit  40  minutes  be- 
yond the  present  time,  for  passengers  to  get  over  from  the  C.  &  N. 
W.  depot,  and  get  baggage  checked,  etc.  I  could  make  my  train 
going  west  10  minutes  later  than  now,  but  this  would  be  of  no  use 
unless  the  G.  &  N.  W.  train  could  get  to  their  station  at  about  11:15, 
so  as  to  give  30  minutes  time  for  passengers  to  get  to  our  train  from 
theirs. 

Goming  east,  I  think  there  is  over  an  hour's  difference  in  time  of 

arrival  at  Beloit,  and  I  could  not  make  the  connection,  (without 

breaking  connections  at  Rock  Island  and  Fulton,)  unless  the  G.  & 

N.  W.  train  arrive?  at  Beloit  later  than  now — say  at  about  3:20, 

P.  M.    Our  eastward-bound  train  now  makes  close  connection  with 

the  C.  &  N.  W.  train  at  Glinton  for  Ghicago.    Trusting  that  this. 

explanation  will  be  satisfactory,  I  remain. 

Yours,  truly, 

D.  A.  OLIN, 

GerCl  Supt 
John  W.  Hoyt,  Commissioner. 


Commissioner  Hoyt  to  Superintendent  Olin. 

Officb  of  thb  Railboad  Gokmissionbbs, 

Madisok,  November  i,  1875, 
Deab  Sib: — On  my  return  from  Ghicago,  where  I  saw  Superin- 
tendant  Hughitt,  on  the  subject  of  the  connections  at  Beloit,  I  find 
your  favor  of  the  28th,  in  answer  to  mine  of  recent  date. 

Superintendant  Hughitt  manifested  a  disposition  to  co-operate 
with  you,  and  said  it  seemed  quite  practicable  to  make  the  morning 
connection  with  your  train  going  west  if  you  could  divide  time  with 
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them,  as  proposed  by  me  at  our  recent  interview.  The  afternoon 
connection,  with  the  diflference  of  an  hour,  seemed  more  difficult,  in 
view  of  the  connections  imperatively  necessary  at  Camp  Douglas 
and  Watertown,  on  the  part  of  the  Green  Bay  and  St.  Paul  trains 
respectively.  But  he  said  he  would  correspond  with  you  and  ar- 
range it  if  possible.  If  that  could  not  be  accomplished  he  would 
arrange  such  connections  at  Rockford  and  Caledonia,  as  would  en- 
able persons  taking  the  morning  train  on  the  Mineral  Point  Rail- 
roan,  to  reach  Madison  at  4  o^clock  the  same  day,  via.  Freeport, 
Rockford,  Caledonia  and  Beloit. 

While  in  Grant,  Iowa  and  La  Fayette  counties,  I  was  strongly 
urged  by  prominent. citizens  to  effect  some  arrangement  by  which 
they  could  get  to  the  capital  on  the  day  of  departure  from  points 
on  the  southwestern  railways. 

Is  it  not  practicable  to  arrange  for  the  transfer  of  passengers 
from  one  train  to  another  at  Beloit  with  the  loss  of  less  time  than 
you  name? 

I  suggested  that  a  platform  be  made  at  the  crossing  for  the  ac- 
commodation of  passengers  wishing  to  change  cars  there.  Mr. 
Hughitt  thought  this  difficult.  It  would  involve  some  extra  ex- 
pense, but  I  am  unable  to  see  that  it  would  be  impracticable.  It 
would  certainly  make  a  saving  of  time  to  both  passengers  and  trains, 
and  form  a  connection  that  would  be  appreciated  by  the  travelling 
public. 

Please  do  the  best  you  can  to  remove  the  cause  of  complaint,  and 

believe  me, 

Very  truly,  yours, 

JOHN  W.  HOYT, 

Commi38io7i€r. 
D.  A.  Ozuf,  Esq., 

Sup'L  W.  U.  R.  R. 


Commissioner  Hoyt  to  F.  0.  Wyatt. 

Office  of  Railroad  Commissioners, 

Madison,  October  26, 1875. 
Dear  Sir: — Complaint  is  made  that  your  passenger  train  for 
Wausau  passes  Junction  City  twenty-four  minutes  after  depart- 
ure of  the  Wisconsin  Central  train  for  Worcester. 
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Can  you  not  make  arrangements  for  a  close  connection  of  these 
trains? 

It  would  seem  to  be  possible,  and  it  is  certainly  desirable. 

A  similar  inquiry  will  be  addressed  to  the  Wisconsin  Central 

Company. 

Respectfully, 

JOHN  W.  HOYT, 

Commissioner. 

F.  0.  Wyatt,  Superintendent. 


F.  0,  Wyatt  to  the  Commissioners^  in  reply. 

Office  of  Wiconsin  Valley  R.  R.  Co., 

ToMAH,  Wis.,  October  27, 1875. 

Gentlemen: — Yours  of  the  26th  is  at  hand.  We  have  to  rely 
for  our  passenger  business  mainly  upon  the  Chicago,  Milwaukee  & 
St.  Paul  Railway,  at  Tomah,  and  the  West  Wisconsin  and  Chicago 
&  Northwestern  Railways,  at  Valley  Junction.  We  have  no  other 
connections  for  western  travel. 

Enclosed  I  send  you  time-card  No.  11,  in  force'this  season  (sum- 
mer of  1875.)  Upon  examination  thereof  you  will  observe  that  we 
are  running  train  No.  1  from  Tomah  to  Junction  City,  (the  cross- 
ing of  the  Wisconsin  Central  Railroad,)  sixty  miles  in  three  hours 
and  four  minutes,  stopping  at  eight  regular  stations  and  four  flag 
stations. 

We  also  stop  with  this  train  at  three  railroad  crossings,  and  once 
for  wood  and  water.  This  makes  the  actual  running  time  of  the 
train,  fully  twenty-five  miles  per  hour.  The  trains  on  the  Wiscon- 
sin Central  road  pass  the  crossing  tWenty-one  minutes  before  this 
train  arrives  there;  thus  making  the  connection  for  passengers 
going  north  and  west.  You  will  I  think  agree  with  me,  that  I  am 
running  the  trains  on  this  road,  for  that  connection,  as  fast  as  safe- 
ty of  the  passengers  will  admit  of;  and  that  the  connections  at  To- 
mah and  Valley  Junction,  are  of  more  importance  to  the  travelling 
public  than  the  one  at  Junction  City.  The  trains  going  south  on 
the  two  roads  connect  at  the  crossing. 

With  these  explanations,  I  leave  the  matter  for  your  consider- 
ation, feeling  assured  that  upon  investigation  your  board  will  be- 
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come  satisfied  that  this  road  is  doing  all  that  can  be  justly  required 

for  the  accommodation  of  the  travelling  public. 

Tours,  respectfully, 

F.  0.  WYATT, 

Superintendent. 
The  Railroad  Commissioners. 


CommissUmir  Hoyt  to  Supt  F.  0,  Wyatt.         ' 

Office  of  Railroad  Commissioners, 

Madison,  Novetnber  i,  1875. 

Dear  Sir: — Accept  our  thanks  for  your  esteemed  letter  of  the 
27th  ult.,  touching  the  connection  of  your  own  and  the  Wisconsin 
Central  trains  at  Junction  City. 

If  the  time  of  leaving  Tomah  is  at  present  as  early  as  you  can 

make  it,  without  sacrificing  more  important  connections  with  the 

Chicago,  Milwaukee  &  St.  Paul  trains,  we  must  concede  the  validity 

of  your  explanation,  and  turn  to  the  Wisconsin  Central  Railroad 

Company  for  relief. 

Respectfully,  yours, 

JOHN  W.  HOYT, 

Commissioner, 


Commissioner  Hoyt  to  Vice-President  Colby, 

Office  of  Railroad  Commissioners, 

Madison,  March  i,  1&75. 

Dear  Sir: — Complant  has  been  made  that  your  morning  train 
going  north  passes  Valley  Junction  some  twenty-one  minutes  in 
advance  of  the  arrival  of  the  Wisconsin  Valley  train  from  Tomah. 
Having  myself  experienced  the  inconvenince  of  a  failure  to  connect 
at  that  point,  I  am  the  better  able  to  appreciate  their  complaints, 
and  accordinly  wrote  the  Superitendent  of  the  Wisconsin  Valley 
Railroad  on  the  subject. 

In  answer  he  tells  me  that  since  their  time  of  departure  from 
Tomah  is  controlled  by  the  movement  of  trains  on  the  Chicago, 
Milwaukee  &  St.  Paul  Railway,  and  since  running  his  present  rate 
of  speed  (25  miles  an  hour.)  is  as  great  as  they  dare  make,  it  is  out 
of  his  power  to  gain  the  twenty-one  minutes  in  question. 
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As  you  have  no  connections  to  make  above  that  point,  could  you 

not  arrange  to  make  this  connection?    Please  try  to  do  so,  and 

oblige  the  complainants. 

Respectfully  yours, 

JOHN  W.  HOYT, 

Commissioner. 
Chas.  L.  Colby,  Vice-President. 


E.  B.  Phillips  to  Commissioner  Hoyt. 

Office  of  Wisconsin  Central  Railway  Co., 

Milwaukee,  Wis.,  November  2,  1875. 
Drar  Sir: — Yours  of  the  first  to  Mr.  Colby  has  been  handed  to 

me. 

The  complaint  of  the  failure  to  make  connection  at  Junction 
City  has  already  received  attention,  and  I  hope  at  the  next  change 
of  time  card,  (which  will  be  soon)  to  remedy  the  diflSculty. 

We  are  now  in  cdrrespondence  with  Mr.  Wyatt,  of  the  Valley 

road,  and  if  we  can  arrange  for  a  little  variation  in  their  train  in 

the  other  direction,  we  can  accomplish  it. 

Yours,  truly, 

E.  B.  PHILLIPS, 

President. 
John  W.  Hoyt,  Commissioner. 


Chas.  L.  Colby  to  Commissioner  Hoyt. 

Office  of  Wisconsin  Central  R.  R.  Co., 

Milwaukee,  December  3,  1875. 

Dear  Sir: — A  short  time  ago,  in  conformity  to  your  suggestion, 
we  changed  our  time  table  so  as  to  make  connections  with  the  Val- 
ley Railroad  at  Junction  City. 

They  now  inform  us  that  they  will  change  their  tables  in  a  few 
days  so  as  to  break  the  connection,  and  by  arriving  there  later  than 
we,  they  can  take  our  passengers  but  give  us  none. 

I  hereby  mention  this  that  you  may  understand  that  any  failure 
to  connect  there,  is  not  our  fault. 

It  will  be  impossible  for  us  to  connect  with  them,  as  they  now 
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propose  to  run,  as  it  would  break  our  connections  further  east  and 

south. 

Yours,  respectfully, 

CHAS.  L.  COLBY. 


Cotnmissioner  Hoyt  to  F.  0.  Wyatt, 

Office  of  Railroad  Commissioners, 

Madison,  December  4^  1875. 

Dear  Sir: — Some  weeks  ago  I  requested  of  the  managers  of  the 
Wisconsin  Central  Railroad,  a  change  in  time  of  the  arrival  of 
passenger  trains  at  Junction  City,  so  as  to  enable  northward  bound 
passengers  on  your  road,  to  make  close  connections  at  that  point. 
This  request  was  made  because  of  the  representation  you  made  of 
your  inability  to  increase  your  speed. 

The  Wisconsin  Central  recognizing  the  validity  of  this  reason, 
made  arrangements  to  have  their  northward  trains  arrive  at  Junc- 
tion City  enough  later  to  accommodate  your  passengers. 

It  now  appears  from  a  letter  just  received  from  the  Wisconsin 
Central  ofiBce  at  Milwaukee,  that  j^ou  have  changed  your  time  so 
as  to  break  the  connection  thus  formed;  and  that  it  will  be  impos- 
sible for  them  to  connect  with  you,  and  yet  maintain  their  oonnec- 
tions  further  east  and  south.  Is  this  action  on  your  part  unavoid- 
able? Please  answer,  and  oblige, 

The  Commissioners  regret  to  observe  that,  in  many  cases,  time- 
tables are  changed,  not  only  without  necesity  so  far  as  the  public 
can  discern,  but  without  previous  conferenciB  with,  or  even  notice  to, 
the  managers  of  connecting  lines.  It  is  this  kind  of  procedure 
more  than  excess  of  charges  that  irritates  the  public  and  leads  to 
legisative  interference.  I  do  not  charge  that  yo\i  have  so  acted  in 
this  case,  but  urge  the  importance  of  co-oporations  in  making  the 
connection,  if  it  can  be  done. 

Yours,  respectfully, 

JOHN*  W.  HOYT,  Commissioner, 


Supt  F,  0.  Wyatt  to  Commissioner  Hoyt^  in  reply. 

Office  of  Wis.  Val.  R.  R.  Co., 

ToMAH,  Wis.,  Dec.  14, 1875. 
Dear  Sir: — Yours  of  the  4th  is  at  hand,  and  has  just  been  read 
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by  me  upon  my  return  this  morning  after  an  absence  of  several 
days. 

On  Dec.  5th,  the  C,  M.  and  St.  Paul  road  changed  time,  making 
us  wait  in  Tomah  twenty  minutes  for  our  passengers  by  that 
road  longer  than  by  our  former  time.  Our  time  card  No.  12  was 
made  for  summer  running  time,  and  was  much  faster  than  we  can 
possibly  run  with  safety,  during  the  winter.  It  is  simply  impos- 
sible for  us  to  make  the  connection  at  Junction  City.  This  compa- 
ny will  use  every  reasonable  endeavor  to  do  so,  because  it  is  for  our 
interest  to  do  so,  and  we  lose  by  missing  the  connection;  but  under 
existing  regulations  now  in  force  on  the  C,  M.  &  St.  Paul  R'y,  and 
Wis.  Central  roads,  it  is  impossible  for  us  to  make  the  connection 
with  the  Wis.  Central  trains,  at  Junction  City,  without  running 
our  trains  at  a  dangerous  rate  of  speed. 
Respectfully, 

P.  0.  WYATT,  Supt 
John  W.  Hoyt,  Commissioner, 

Commissioner  Hoyt  to  Chas.  L,  Colhy\  in  reply. 

Office  of  Railroad  Commissioisters, 

Madison,  December  i,  1875. 
Dear  Sir — The  Commissioners  are  under  obligations  to  you  for 
your  favor  of  the  3d  instant,  relating  to  the  connection   of  passen- 
ger trains  at  Junction  City. 

I  have  communicated  the  substance  of  the  letter  to  Superintend- 
Wyatt,  of  the  Wisconsin  Valley  Railway,  and  requested  a  re-con- 
sideration of  his  decision. 

Respectfully, 

JOHN  W.  HOYT, 

Coymnissioner. 
Chas.  L.  Colby,  Vice-President. 


[EncloBure.] 

Resolutions  forwarded  by  Dodge  County  Patrons  of  Husbandry  to 

Hon.  A.  Scott  Sloan. 

Whereas^  the  oflScers  of  the  St.  Paul  Road,  have,  on  the  North- 
em  division  of  said  road,  so  arranged  their  time-tables  as  to  greatly 
inconvenience  the  traveling  public,  by  not  making  close  connections 
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at  Portage  City,  thereby  causing  great  delay  and  expense  to  travel- 
ers; and, 

Whereas^  We  believe  the  whole  proceeding  is  malignant  in  its 
design.  We  desire  to  state  a  few  facts  in  confirmation  of  our  belief, 
to-wit: 

The  train  starts  from  Portage  City  east,  by  way  of  Horicon  R.  R. 
soon  after  the  western  bound  train,  on  the  southern  division,  leaves 
there  going  west,  meeting  the  eastward  bound  train  at  Lewiston, 
about  six  miles  distant;  thus  getting  out  of  the  reach  of  the  travel- 
ing public  desiring  to  go  east  by  the  Horicon  division,  by  only  a 
very  few  minutes;  thus  compelling  travelers  to  remain  in  Portage 
twenty-four  hours,  or  run  the  whole  circuit  of  their  road,  via.  Mil- 
waukee, thereby  taking  a  whole  day,  when  only  a  few  hours,  and  a 
short  distance  would  be  necessary.  Also,  that  the  west  bound  train 
on  the  southern  division  passes  Portage  only  a  short  time  before  the 
west  bound  train  on  the  northern  division  arrives  there;  thus  com- 
pelling the  traveler  who  wishes  to  go  further  west,  to  remain  in 
Portage  over  night.  Morover  we  desire  to  call  your  attention  to 
the  fact,  that  most  of  the  time,  only  one  train  a  day,  is  run  upon 
this  branch  of  the  road,  to-wit;  the  Horicon  division. 

Whereas^  The  other  portion  of  the  road  operated  by  the  same 
company,  is  crowded  with  business,  when  these  two  tracks  should 
be  considered  practically,  as  a  double  track  road  from  Portage  City 
to  Milwaukee.    Therefore, 

Resolved^  That  in  the  opinion  of  this  council,  said  grievances  are 
a  proper  subject  for  the  Railroad  Commissioners  to  investigate  and 
correct. ,  We  therefore  request  you  to  present  the  same  to  the  said 
Commissioners,  as  the  sense  of  the  Patrons  of  Husbandry  of  Dodge 
county,  and  request  them  if  possible  to  correct  the  evil. 

N.  E.  ALLEN,     . 

A.  LOCKWOOD, 

A.  F.  BURGESS, 

Committee. 

HIRAM  SAWYER, 
Master  Dodge  Co.  Council  P.  of  H. 
A.  H.  EDWARDS, 

Secretary  Dodge  Co.  Council  P.  of  H. 


Commissioner  Hoyt  to  S.  S.  Merrill. 

Office  of  Railroad  Cohmissiokbrs, 

Madisok,  December  7, 1875. 
Dear  Sir: — Complaint  is  made  by  citizens  of  Dodge  County, 
living  on  the  line  of  your  northern  division,  that  the  passenger 
trains  on  said  division  so  far  fail  of  proper  connections  at  Portage, 
with  the  passenger  trains  on  the  La  Crosse  division,  as  to  occasion 
great  inconvenience  and  loss  of  time. 
19 ^R  R  e— II 
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To  state  the  case  more  definitely,  and  in  the  language  of  the  com- 
plainants: 

"  The  train  starts  from  Portage  City,  east  by  the  way  of  the  Hor- 
ricon  road,  soon  after  the  westward  bound  train  on  the  Houthern 
division  leaves  there  goin^.  west,  meeting  the  eastward  bound  train 
at  LewLston,  about  six  miles  distant,  thus  getting  out  of  the  reach 
ot  the  traveling  public  desiring  to  go  east  by  the  Horicon  division 
by  only  a  few  minutes,  and  compelling  travelers  either  to  remain 
in  Portage  twenty-four  hours,  or  run  the  whole  circuit  of  the  road 
via.  Milwaukee,  at  the  loss  of  a  whole  day,  when  only  a  few  hours 
and  a  short  journey  would  be  necessary-.  Again,  the  western  bound 
train  on  the  southern  (La  Crosse)  division  leaves  Portage  only  a 
short  time  before  the  westward  bound  train  on  the  northern  divis- 
ion arrives  there,  thus  compelling  the  traveler  who  vrishes  to  go 
further  west,  to  remain  in  Portage  over  night.'' 

The  complainants  further  say: 

"  Moreover,  we  call  your  attention  to  the  fact  that  most  of  the 
time  only  one  train  a  day  is  run  upon  this  (the  Horicon  &  Portage) 
division  of  the  road,  whereas  the  other  is  crowded  with  business, 
when  these  two  tracks  should  be  considered  practically  as  a  double- 
track  road  between  Portage  and  Milwaukee." 

Without  assuming  to  judge  the  case,  on  this  ex-parte  statement, 
we  risk  nothing  in  saying  that,  if  the  facts  are  as  reported,  they 
constitute  a  grievance  that  must  have  been  overlooked  by  the  offi- 
cers in  charge  of  that  branch  of  your  company's  business,  and  one 
that  I  doubt  not  they  will  have  pleasure  in  removing,  or  at  least 
mitigating,  as  soon  as  it  is  brought  to  their  notice. 

I  acquaint  you  with  the  alleged  grounds  of  complaint,  in  the  be- 
lief that  you  will  give  to  the  matter  your  early  and  careful  attention. 
Very  respectfully, 

JOHN  W.  HOYT, 

Commissioner. 
S.  S.  Mebbill,  Gen.  Manager. 


Commissionef'  Hoyt  to  S.  H.  Edwards. 

Office  op  Railboad  Commissioners, 

Madison",  December  7, 1875. 
Deab  Sib: — I  have  just  received  from  the  hand  of  the  Attorney- 
General  a  formal  complaint  signed  by  Messrs.  N.  E.  Allen,  N.  Lock- 
wood  and  N.  P.  Burgess,  Committee;  Hiram  Sawyer,  Master,  and 
yourself  as  Secretary  of  the  Council,  setting  forth  certain  facts  con- 
cerning the  failure  of  trains  on  the  La  Crosse  and  Northern  divi- 


PORTIONS  OF  C0REE8P0NDBNCE.  291 

sions  of  the  Chicago,  Milwaukee  and  St.  Paul  Railway  to  make 
proper  connections  at  Portage  City;  also  alleging  that  there  is  not 
such  frequency  of  trains  on  the  said  Northern  Division  of  said  rail- 
way as  is  demanded  by  the  interests  of  the  traveling  public. 

In  pursuance  of  your  request,  the  attention  of  the  officers  of  the 
C,  M.  and  St.  P.  Ry.  Co.  has  been  called  to  the  matter,  and  I  doubt 
not  that  immediately  steps  will  be  taken  to  remove  all  just  cause  of 
complaint. 

Very  respectfully, 

JOHN  W.  HOYT,  Commissioner. 
A.  H.  Edwards, 

Sec.  Dodge  Co.  Council^  P,  of  H. 


Manager  S.  S.  Merrill^  to  Commissioner  Hoyt. 

Office  Chicago,  Mil.  &  St.  Paul.  R.  R.  Co., 

Milwaukee,  December  9,  1875. 

Dear  Sir: — Replying  to  your  fovor  of  the  7th,  I  would  say,  the 
complaint  received  by  you  from  parties  in  Dodge  County  was  no 
doubt  made  previous  to  the  publication  of  our  winter  arrange- 
ment of  trains  on  the  northern  division,  taking  effect  on  the  5th 
inst. 

For  a  short  time  previous  to  that  date  we  were  compelled  to  dis- 
continue trains  Nos.  9  and  10  on  account  of  lack  of  business  suf- 
ficient to  warrant  running  them.  At  the  request  of  several  busi- 
ness men  on  that  line,  we  resumed  the  running  of  those  trains  on 
the  5th  inst.,  taking  through  freight  off  of  La  Crosse  division  trains 
for  that  purpose.  I  dare  say  the  party  or  parties  who  made  the 
complaint  to  you  are  satisfied  with  the  present  arrangement  of  our 
trains  on  that  division. 

I  desire  to  state  that  our  plan  of  running  passenger  trains  on 
the  northern  division  is  the  best  we  can  adopt  for  the  accommo- 
dation of  the  people  residing,  and  doing  business  on  that  division. 

We  do  not  have  business  enough  to  run  more  than  one  passenger 
train  each  way  daily;  and  we  run  that  train  so  that  people  living  at 
Oshkosh,  Berlin,  Winnconne,  Portage  and  Beaver  Dam  can  leave 
home  in  the  morning,  reach  Milwaukee  at  12:30  p.  m.,  and  have 
nearly  three  hours  to  attend  to  business,  and  return  home  the  same 
night,  leaving  Milwaukee  at  8  p.  m. 
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This  arrangement  is  greatly  to  the  adyanta^e  of  a  large  majority 
of  the  people  who  wish  to  travel  on  the  road. 

Our  leaving  Portage  before  the  La  Crosse  division  train  arrives 
from  the  west  is  bad;  but  still  it  is  a  matter  of  necessity;  the  dis- 
tance via,  Horicon  being  greater  than  via.  Watertown,  we  are  com- 
pelled to  leave  earlier  than  the  train  which  runs  via.  Watertown, 
because  trains  from  Oshkosh,  Berlin,  and  Winneconnee  unite  with 
the  Portage  train  at  Horicon  and  form  one  train  through  to  Mil- 
waukee, and  we  must  arrive  there  in  season  to  connect  vrith  the 
Chicago  train. 

Moreover,  the  people  of  Beaver  Dam  and  other  stations  in  Dodge 
County  desire  to  arrive  in  Milwaukee  as  early  as  possible,  so  as  to 
have  sufficient  time  to  transact  business  and  return  home  the  same 
afternoon.  Not  being  able,  therefore,  to  hold  our  passenger  train 
at  Portage  until  the  train  from  the  west  arrives,  we  have  now  put  on 
a  mixed  train,  Nos.  9  and  10,  which  makes  connections  at  Portage 
with  both  the  east  and  west  bound  trains  on  the  La  Crosse  division. 
I  am  certain  that  the  business  men  of  Beaver  Dam  and  other  star 
tions  on  the  Horicon  line  are  well  satisfied  with  our  present  ar- 
rangement of  trains. 

As  to  running  one  of  our  St.  Paul  trains  via.  that  line,  instead  of 

by  way  of  the  Watertown  line,  we  cannnot  do  it  and  make  our 

through  connections. 

Yours,  truly, 

S.  S.  MERRILL, 

General  Manager. 


Commissioner  Hoyt  to  A.  H.  Edicards. 

Office  of  Railroad  Commissioners, 

Madison,  December  8, 1875. 
Dear  Sir. — I  have  this  moment  received  a  letter  from  Oeneral 
Manager  S.  S.  Merrill,  of  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  in  answer  to  mine  of  late  date,  written  in  the  inter- 
est of  yourself  and  other  complainants. 

We  infer  from  the  statements  therein  made  that  the  arrangments 
tately  perfected  vrill  remove  the  princpal  grounds  of  complaint,  and 
that  the  explanation  given  for  non-connection  of  passenger  trains 
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on  the  La  Crosse  Division  with  eastward-bound  trains  on  the  North- 
em  Division,  will  be  accepted  by  you  as  reasonable. 

That  the  managers  of  the  railway  company  may  be  fully  repre- 
sented, I  enclose  herewith  a  copy  of  Manager  Merrill's  letter. 

Should  the  explanations  therein  made  be  less  than  satisfactory, 

have  the  goodness  to  notify  me  of  the  exceptions  taken,  in  order 

that  further  effort  may  be  made  by  the  Commission,  in  behalf  of 

complainants. 

Very  respectfully, 

JOHN  W.  HOYT, 

Commissioner. 


A,  H.  Edwards  to  Commissioner  Hoyt 

Beaver  Dam,  December  11,  1875. 

Dear  Sir. — Your  favor  of  the  7th  inst,  was  received  on  the  even- 
ing of  the  9th  inst,  also  your  kind  favor  containing  General  Man- 
ager S.  S.  Merrill's  favor  to  you  of  the  9th  instant  was  received  by 
last  evening's  mail. 

The  explanations  made  and  the  alterations  therein  reported  I 
doubt  not  will  prove  satisfactory  to  most  if  not  all  interested,  as  1 
trust  no  one  desires  to  be  unreasonable  in  his  complaints. 

Thanking  you  for  your  prompt  action,  I  remain  as  ever. 

Yours,  truly, 

A.  H.  EDWARDS, 

Secretary. 


CONCERNING  RAILWAY  REPORTS. 

D.  M.  Kelly  to  the  Commissioners. 

Office  op  Green  Bay  and  Minnesota  R.  R.  Co., 

Green  Bay,  August  11,  1875. 
Gentlemen: — Your  communication  of  July  29th,  to  H.  Ketch- 
am,  Esq.,  president  of  this  company,  has  been  forwarded  to  me, 
and  I  have  to  answer  as  follows:  Before  referring  directly  to  the 
Hubject  matter  of  your  letter,  let  me  give  you  some  little  account  of 
the  history  and  present  condition  of  this  company. 
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In  1871  forty  miles  of  our  road  were  built  and  put  in  operation; 
in  1872  one  hundred  and  ten  miles  more  of  the  road  were  con- 
structed and  put  in  operation;  in  1873,  sixty^^ne  miles  more  were 
constructed,  and  in  December  of  that  year  the  road  was  first 
operated  through  to  the  Mississippi  at  Winona. 

The  company  had  no  land-grant,  and  from  the  local  aid  obtain- 
ed from  municipal  corporations  realized  less  thsin  $2;000  a  mile  of 
road  built. 

The  road  was  constructed  rapidly,  through  a  new  and  sparsely 
settled  country,  and  since  its  completion  the  company  has  had  to 
contend  with  hard-times  and  adverse  State  legislation;  and  the  lat- 
ter cause  far  more  than  the  former  has  prevented  an  extension 
west  of  the  Mississippi,  which  promised  much  to  that  part  of  the 
the  State  through  which  this  road  runs,  as  well  as  to  the  company 
itself. 

From  the  first  to  the  present  time  the  earnings  of  the  road  have 
not  been  sufficient  to  meet  the  operating  expenses,  and  the  five 
millions  of  dollars  (about)  which  the  road  has  cost,  in  cash,  has  so 
far  been  entirely  unproductive  to  the  directors.  This  much  that 
you  may  understand  our  situation  at  the  present  time. 

You  now  ask  this  company  to  make  to  you  a  report  during  the 
present  month,  giving  you  in  detail  full  infomation  regarding  its 
condition,  cost  of  its  road,  repairs,  business,  contracts,  etc.,  etc. 

We  have  always  been  obliged  to  study  and  practice  economy  in 
our  office  expenses,  as  well  &s  in  other  particulars,  and  our  accounts 
have  not  been  kept  in  a  way  to  enable  us  to  fill  out  the  report  re- 
quired by  you  without  great  labor,  expenditure  of  much  time  and 
employment  of  extra  help,  and  we  are  not  in  a  condition  to  be  piit 
to  such  expense.  It  would  take  six  clerks  at  least  a  month  to  fill 
up  the  details,  and  get  our  accounts  in  shape  to  fill  the  items  of  the 
report,  and  we  have  not  the  means  to  pay  for  their  services. 

The  force  now  in  the  general  office  is  barely  sufficient  to  do  the 
current  business  of  the  company,  and  to  further  reduce  expenses  a 
reduction  of  the  force  is  to  be  made  during  the  present  month. 
Our  books  and  papers  are  open  to  your  examination;  and  the  hard 
times,  and  particularly  the  adverse  legislation  for  the  past  two  win- 
ters in  this  State  have  imposed  so  many  burdens  on  us,  in  common 
with  all  other  new  roads,  that  we  rather  court  than  avoid  scrutiny 
of  our  affiiirs  and  condition,  knowing  that  investigation  will  show 
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how  foolish  and  destructive  to  its  best  interest  has  been  the  policy 
of  this  State  in  inaugurating  and  adhering  to  a  system  of  legislar 
tion  which  has  crippled  and  stunted  great  and  important  enterprises, 
instead  of  extending  to  them  wise,  generous,  and  encouraging  pro- 
tection and  support. 

I  am,  gentlemen,  respectfully  yours, 

D.  M.  KELLY, 
General  Manager. 


Commissioner  Hoyt  to  D.  M.  Kelly ^  in  reply. 

Office  of  Raiload  Commissioners, 

Madison,  Wis.,  August  13,  1875. 

Dear  Sib: — Your  letter  of  the  11th  inst.,  in  reply  to  ours  of  the 
29th  of  July,  requesting  a  report  from  your  company,  in  conform- 
ity with  the  blank  form  previously  forwarded,  is  at  hand.  We  un- 
derstand pretty  well  the  financial  condition  of  your  company, 
and  fully  appreciate  the  skill  and  economy  with  which  its  road 
has  been  constructed  and  managed.  We  have  also  pointed  out  the 
serious  objections  that  may  be  urged  against  the  ^'  Potter-law,^*  and 
are  free  to  admit,  that  this  law  has  been  made  the  occasion  of  such 
representations  and  misrepresentations  as  have  increased  the  diffi- 
culty of  borrowing  money  for  railroad  purposes.  But  inasmuch  as 
the  law  has  only  in  a  very  small  degree  affected  your  receipts,  and 
the  misrepresentations  which  have  damaged  the  credit  o^  the  State 
are  largely  the  fruit  of  unwisdom  on  the  part  of  railroad  officials, 
we  are  unable  to  see  matters  in  just  the  light  in  which  they  evi- 
dently appear  to  you.  As  you  will  see  by  our  published  report,  as 
well  as  by  our  several  communications  and  the  blank  form  herein 
referred  to,  we  attach  great  importance  to  full  and  explicit  reports 
irom  all  railroad  companies.  Had  such  reports  been  made  by  them 
from  the  beginning  many  errors  into  which  some  companies  have 
fallen  would  have  been  avoided,  and  it  is  even  probable  that  the 
radical  legislation  of  which  you  complain  would  not  have  been. 
The  people  are  naturally  jealous  and  suspicious  of  great  corpora- 
tions, and  certainly  the  easiest  way  to  disarm  them  is  by  making 
the  fullest  possible  showing  of  all  business  transactions. 

It  is  upon  this  theory  that  we  have  adopted  the  form  of  report 
approved  by  the  Commissioners  of  Illinois,  Minnesota  and  Wiscon- 
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sin  in  conference,  and  now  urge  upon  all  the  companies  of  the 
State  the  importance  of  a  compliance  with  our  request  for  answers 
to  the  questions  therein  contained. 

We  have  authority  to  subpoena  witnesses  and  compel  answers  to 
be  made,  but  do  not  wish  to  resort  to  this  method  where  it  can  be 
avoided. 

So  far  as  your  company  is  concerned,  we  are  frank  to  say  that 
we  are  especially  desirous  of  a  full  report  for  the  reason  that  in 
some  respects  your  road  is  likely  to  afford  us  a  good  standard  of 
comparison  with  others. 

We  are  aware  that  a  compliance  will  involve  some  additional 
trouble  and  expense.  But  it  is  altogether  probable  that  reports 
such  as  these  we  now  ask  for  will  be  required  in  the  future,  and 
will  cost  but  little  if  any  more  than  the  incomplete  reports  now 
annually  submitted. 

When  the  system  of  keeping  railway  accounts  and  records  has 
once  been  adapted  to  the  new  form,  we  trust  that  you  will  do  the 
best  you  can  to  fill  out  the  blanks  in  question. 

No  other  company  has  declined  to  do  so,  and  some  have  already 

sent  in  their  returns. 

Respectfully, 

JOHN  W.  HOYT, 

Commissioner. 


D.  M.  Kelly  to  Commissioner  Hoyt. 

Office  of  G.  B.  &  Minn.  R.  R.  ( -o., 
Green  Bat,  Wis.,  August  18, 1875, 

Dear  Sir: — I  am  in  receipt  of  your  letter  of  the  13th  inst.,  and 
have  carefully  noted  its  contents. 

When,  in  referring  to  the  Potter-law,  you  state  "  But  inasmuch 
as  the  law  has  only  in  a  very  small  degree  affected  your  receipts," 
you  do  not  justly  estimate  the  damage  suffered  by  this  company  be- 
cause of  the  anti-railroad  legislation  of  the  last  two  winters  in  this 
State. 

The  location  of  our  road  is  such  that  we  are  obliged  to  compete 
with  the  Chicago  and  Northwestern  Company  and  with  the  Mil- 
waukee and  St.  Paul  Railway  for  freight  and  passengers  at  and 
for  a  number  of  points,  and  we  are  therefore  obliged^  in  order  to  so 
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compete,  to  adopt  the  rates  prescribed  for  these  roads  by  the  Pot- 
ter-law.  Then,  the  freight  carried  by  us  is  nearly  all  of  a  heavy, 
coarse  nature,  on  which  the  Potter-law  makes  the  lowest  figure  and 
the  greatest  deduction. 

I  notice  that  you  are  inclined  to  charge  up  the  damaged  credit  of 
the  State  and  the  unwillingness  of  eastern  capitalists  to  further  in- 
vest in  railroads  in  this  State  rather  to  the  lack  of  wisdom  on  the 
•part  of  railroad  officials,  and  to  misrepresentations  regarding  the 
legislation  referred  to,  rather  than  to  that  legislation  itself.  It  is  a 
fact,  I  believe,  that  capital  in  as  well  as  out  of  the  State,  cannot 
now  be  secured  for  the  construction  and  operation  of  railroads,  and 
having  negotiated,  by  personal  effort,  within  the  last  five  years  in 
the  Eastern  States,  for  mortgage  and  municipal  bonds  to  the  amount 
of  five  million  dollars,  I  sp?ak  understandingly  when  I  say  that  the 
refusal  of  eastern  capitalists  to  invest  more  of  their  money  in  rail- 
roads in  this  State  is  caused  not  so  much  by  a  fear  that  railroads 
can  not  pay  if  operated  under  the  present  rates  established  by  law 
as  by  a  feeling  that  the  recent  railroad  legislation  indicates  a  lack 
of  conscience  and  business  morality  in  the  people,  and  a  disinclinar 
tion  to  pretect  foreign  capital  invested  here.  However,  I  do  not  de- 
pire  to  discuss  the  merits  or  demerits  of  the  Potter-law  with  you  at 
this  time.  It  covers  too  much  ground,  and  the  railroad  side  of  the 
question  has  been  already  fully  presented  by  abler  railroad  men 
than  myself. 

Regarding  the  report  which  you  desire  our  company  to  make,  of 

course,  if  your  board  insist  upon  it,  we  will  do  the  best  we  can  with 

it,  and  will  forward  it  at  the  earliest  possible  moment.    We  feel, 

however,  that  under  the  circumstances  it  is  asking  too  much  of  us, 

and  will  put  us  to  unnecessary  expense  and  trouble. 

Respectfully,  yours, 

D.  M.  KELLY, 
General  Manager. 
John  W.  Hoyt, 

Railroad  Commissioner. 


Commissioner  Hoyt  to  D.  M.  Kelly. 

Office  op  Railroad  Commissioners, 

Madison,  Wis.,  'August  24^  1875. 
De.vR  Sir: — Although  your  esteemed  favor  of  the  18th  does  not 


298  REPORT  OF  RAILROAD  COMMISSIONERS. 

necessitate  an  answer,  I  have  pleasure  in  reassuring  you  of  the  un- 
willingness of  this  Commission  to  do  your  company  any  injustice, 
by  making  unreasonable  demands  in  the  matter  of  reports,  or  in 
any  other  respect.  Make  the  returns  as  full  and  complete  as  you 
can  without  undue  sacrifice  therefor,  and  we  shall  be  satisfied. 

As  the  Potter  Law  can  hardly  be  considered  in  controversy  be- 
tween us,  I  will  only  say  that  we  differ  principally  in  this: 

That  I  trace  that  "piece  of  unwise  legislation,"  to  corporate  frauds 
and  mismanagement,  instead  of  inherent  injustice  on  the  part 
of  the  people;  that  I  ascribe  our  loss  of  State  credit  in  part,  to 
misrepresentations  by  railroad  companies  of  the  character  and 
purposes  of  our  people,  whom  I  believe  to  be  generally  just;  and 
lastly,  that  I  attribute  the  present  cramped  and  suffering  condition 
of  railway  corporations  of  the  country  largely  to  general  causes, 
which  I  have  elsewhere  recited,  instead  of  wholly  to  the  law  in 
question. 

If  I  have  under-rated  the  injury  you  have  suffered  from  the  law 
in  consequence  of  the  competition  to  which  you  allude,  I  shall  be 
most  hapy  to  correct  my  estimate. 

We  are  anxious  to  deal  justly  with  the  corporations  as  well 
as  with  the  people  whom  we  serve,  and  if  in  any  case  we  fail 
it  will  not  be  through  prejudice  or  ill  will.  In  our  judgment,  the 
first  step  to  be  taken  by  the  corporations,  in  order  to  an  improved 
condition,  and  to  future  immunity  from  severe  legislation,  is  the 
adoption  of  a  policy  that  will  inspire  the  public  with  confidence  in 
their  management. 

This  demands  that  there  shall  be  fullness,  thoroughness,  and  uni- 
formity of  accounts  and  reports.  Hence  the  urgency  of  my  request 
in  the  former  letter. 

I  remain,  ray  dear  sir,  very  respectfully, 

JOHN  W.  HOYT, 

Commissioner. 


D.  M.  Kelly  to  Commissioner  Hoyt. 

Office  Green  Bay  &  Minnesota  R.  R.  Co., 

Qreen  Bat,  Wis.,  August  28, 187&. 
Dear  Sir: — I  take  pleasure  in  acknowledging  the  receipt  of  your 
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favor  of  the  24th  instant,  and  in  expressing  my  sense  of  your 
fairness  and  courtesy  in  expressing  a  willingness  to  accept  a  report 
from  us  which  shall  be  as  full  and  complete  as  we  can  make  it  with- 
out undue  sacrifice  on  our  part.  We  are  now  at  work  on  the  re- 
port, and  will  forward  it  to  you  in  a  few  days. 

I  note  particularly  what  you  say  regarding  the  Potter-law,  which 
you  rightly  state  to  be  a  piece  of  unwise  legislation,  and  although 
it  may  be  that  railroad  companies  and  railroad  managers  are  re- 
sponsible in  some  degree  for  the  passage  of  the  law  referred  to,  yet 
after  personal  ^contact  with  the  class  of  men  who  insisted  upon  |the 
passage  of  that  law,  I  cannot  but  be  convinced  that  the  fear  which 
prevails  among  eastern  capitalists  as  to  the  lack  of  business,  honor 
and  morality  among  a  large  portion  of  the  voters  of  our  State  is 
well  founded,  and  in  keeping  with  the  exact  truth.  In  connection 
with  the  building  of  the  railroad  of  this  company,  I  have  had  oc- 
casion to  deal  largely  with  municipal  corporations;  and,  with  a  few 
honorable  exceptions,  I  have  found  the  people  comprising  such 
corporations  disposed  to  shirk  and  to  render  invalid  their  just 
financial  obligations.  The  spirit  of  repudiation  is  abroad  in  our 
State,  and  railroads  have  sufiered  from  its  manifestation,  and  must 
continue  to  sufTer  in  the  future;  and  the  passage  of  the  adverse 
legislation  in  this  State  during  the  past  two  years,  is  one  phase  of 
the  repudiation  distemper  vvhich  is  so  largely  affecting  our  people. 

I  have  lately  seen  an  estimate  showing  that  the  inhabitants  of 
this  State  have  invested  but  about  six  millions  of  dollars  in  rail- 
road enterprises.  I  do  not  now  think  of  a  single  railroad  in  this 
State  which  was  not  built  before  the  business  of  the  country 
through  which  it  passes  required  it,  and  to  the  railroad  interest, 
more  than  any  other  interest,  is  the  State  indebted  for  its  present 
wealth,' importance,  and  standing  among  its  sister  States. 

It  is  not  strange,  then,  I  think,  that  the  parties  interested  in 
these  railroads  should  complain  because  such  radical  and  sweeping 
legislation  was  inflicted  without  consideration  or  knowledge  on  the 
part  of  the  legislature,  or  that  the  capitalists  who  have  invested 
the  eighty  millions  of  dollars,  and  who  have  invested  nearly  all  the 
money  which  has  built  up  the  railroad  system  of  this  State,  should 
feel  that  the  people  of  this  State  are  disposed  to  deal  unjustly  with 
them,  and  ignore  their  claims  to  considerate  treatment,  to  pro- 
tection of  their  property,  and  to  a  fair  return  on  their  outlays. 
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It,  is  perhaps,  hardly  in  place  for  me  to  discuss  this  matter  in 
this  shape,  at  this  time,  with  you;  but  the  men  who,  like  myself, 
have  imperilled  their  fortunes,  their  business  reputation,  and  their 
business  future,  in  new  railroad  enterprises  in  this  State,  who 
have  been  the  means  of  bringing  into  this  State  a  large  amount  of 
capital,  and  who  by  their  efiForts  in  this  direction  have  largely  con- 
tributed towards  the  prosperity  and  growth  of  this  State,  feel 
keenly  the  injustice  of  the  legislation  referred  to,  and. the  apparent 
lack  of  honesty  and  integrity  in  a  large  portion  of  the  people.  We 
cannot  but  hope,  however,  that  the  mattter  will  be  righted  in  time, 
but  yet  in  the  meantime  many  have  suffered  beyond  redemption, 
and  likely  many  more  will  so  suffer. 

I  note  your  willingness  to  correct  your  estimate,  if  you  have  un- 
derrated the  injustice  suffered  by  this  company  from  the  passage  of 
the  "Potter-law,"  and  I  am  convinced  that  further  consideration 
will  indicate  many  ways  which  have  not  before  occurred  to  you,  in 
which  the  railroad  enterprises  in  this  State  have  indirectly  and 
largely  been  the  sufferers  through  the  passsage  of  the  "Potter-law." 

Respectfully,  yours, 

D.  M.  KELLY, 

Gen.  Manager. 
JOHK  W.  HoYT,  Esq. 


RAILWAY  ACCOUNTS  AND  REPORTS. 

Commissioner  Hoxjt  to  Albert  Fink. 

Office  op  the  Railroad  Commissioners, 

Madison,  August  12, 1875. 

Dear  Sir. — Remembering  the  great  value  of  the  statistics  per- 
taining to  your  railway,  which  you  were  so  kind  as  to  show  me,  in 
manuscript,  on  the  occasion  of  my  late  visit  to  you  at  Louisville,  I 
beg  to  remind  you  of  the  desire  I  then  expressed  for  a  copy  of  the 
report  of  which  they  were  to  form  a  part. 

I  agree  with  you  fully  as  to  the  necessity  for  a  more  scientific 
and  thorough  system  of  railway  accounts  than  any  now  in  general 
use,  and  shall  be  most  happy  to  contribute  to  that  end  by  any 
means  in  my  power.  The  manner  in  which  you  have  kept  the  ac- 
counts of  the  several  roads  of  which  you  have  charge,  appeared  to 
me  admirable,  and  I  cannot  doubt  that  the  circulation  of  your 
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forthcoming  report  will  tend  greatly  to  promote  a  general  reform 

in  respect  of  accounts  and  reports  among  the  railway  companies  of 

the  country. 

Again  thanking  you  for  your  great  kindness  and  courtesy,  I 

have  the  honor  to  remain, 

With  great  respect, 

JOHN  W.  HOYT, 

Commissioner. 
Albert  Fink,  Esq.,  Vice-President 


Albert  Fink  to  Commissioner  Hoyt. 

Office  Louisville,  N.  &  G.  S.  R.  R.  Co., 

Louisville,  Kt.,  August  20^  1875. 

Deab  Sib: — I  have  mailed  you  the  last  anual  report  of  this  com- 
pany, and  wish  to  call  your  special  attention  to  that  portion  of  it 
referring  to  railroad  accounts,  and  to  bespeak  for  it  a  close  exam- 
ination. 

Nothing  could  be  more  desirable  than  to  have  a  uniform  system 
of  railway  accounts,  and  if  the  Railway  Commissioners  of  the  sev- 
eral States  would  agree  upon  such  a  system,  they  would  do  much 
to  bring  about  such  a  result. 

You  have  no  doubt  experienced  great  difficulty  in  getting  satis- 
factory information  from  railway  reports.  The  greater  portion  of 
the  information  that  we  find  condensed  in  these  reports  is  of  no 
value,  unless  it  be  accompanied  by  other  information,  and  without 
which  no  deductions  can  be  drawn. 

The  first  thing  should  be  to  ascertain  what  we  really  desire  to 
know,  and  then  have  the  details  of  such  informaeion  fully  presented. 

Another  difficulty  that  presents  itself  in  most  railway  reports  is 
to  make  any  use  of  them,  without  expending  considerable  time  and 
labor. 

I  would  call  your  attention  to  table  one  in  the  report,  which  I 
think  contains  everything  to  be  known  in  the  operating  expenses  of 
a  road,  and  the  results  of  such  operation. 

'  With  a  few  additional  items  showing  the  capital  stock,  bonded 
debt,  and  other  matters  bearing  upon  the  financial  status,  the  table 
would  be  complete,  and  if  the  several  roads  in  the  State  were  to 
have  their  accounts  condensed  into  a  similar  table  as  the  roads  op- 
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erated  by  the  Louisyille  &  Nashville  now  have  their  accounts  pre- 
sented, the  result  would  be  that  all  desired  information  could  be 
gathered  at  a  glance,  and  a  comparison  be  readily  instituted. 

I  would  be  glad  to  aid  you  in  any  manner  to  bring  about  a  per- 
fect uniform  system  of  accounts  for  the  railways  of  the  country. 

Yours,  very  truly, 

ALBERT  FINK, 

F.  P.  <&  Gen,  Sup't 
J.  W.  HoYT,  Esq. 


SALE  OF  MILWAUKEE  AND  LAKE  SHORE  AND  WEST- 
ERN RAILROAD  UNDER  FORECLOSURE. 

The  Commissioners  io  Gen.  C.  S,  Hamilton, 

Office  of  Railroad  Commissioners, 

Madison,  December  i,  1875. 

Dear  Sir: — Noticing  in  the  newspapers  the  recent  sale  of  Mil- 
waukee, Lake  Shore  &  Western  and  Manitowoc  &  Green  Bay  Rail- 
roads by  your  ofiSce,  I  write  by  the  direction  of  the  Railroad  Com- 
missioners to  request  copies  of  the  proceedings  in  the  case,  if  in 
your  power  to  furnish  them,  and  any  facts  covering  such  foreclos- 
ure you  may  deem  essential  to  a  history  of  the  case. 

On  receipt  of  the  same  here,  all  legal  charges  will  be  paid  under 
the  provisions  of  the  statutes  of  the  State  in  such  cases  provid- 
ed. If  you  have  not  the  records  at  command,  will  you  please  refer 
us  to  the  proper  parties  from  whom  they  can  be  obtained? 

I  am,  ^ery  truly,  yours,  . 

H.  A.  TENNEY, 

Clerk  Board  Commissioners. 
Gen.  C.  S.  Hamilton. 


Gen.  C,  S,  Hamilton  to  Commissioners. 

Gentlemen: — In  the  pressure  of  business  in  my  oflSce  I  have 
found  time  only  to  make  the  accompanying  brief  abstract  of  pro- 
ceedings, but  as  they  cover  all  leading  points,  they  give  you  a  his- 
tory of  the  cases;  but  only  in  the  briefest  manner. 
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For  any  closer  report,  you  will  have  to  apply  to  the  clerk  for 

copies  of  papers  and  process. 

Yours,  truly, 

C.  S.  HAMILTON. 


ABSTRACT  OF  RECORD. 


In  re.  The  Union  Trust  Company  op  New 

York 

The  Milwaukee,  Manitowoc  &*  Green 
Bay  Railroad  Company. 


>•  In  equity. 


Complaint  in  above  case,  filed  in  circuit  court  for  east  district 
Wisconsin,  Aucnist  14,  1875,  alleging  that  the  company  executed 
2,500  bonds  of  f  1000  each,  dated  July  1,  1871,  principal  payable  in 
1891,  bearing  gold  interest  at  seven  per  cent,  payable  July  1,  and 
January  1,  of  each  year,  and  mortgage  or  trust-deed  as  security 
therefor,  bearing  same  date,  to  trustee,  covering  road  from  Mil- 
waukee to  Manitowoc  and  Two-Rivers,  and  to  Green  Bay,  with  all 
tolls  and  property,  etc.,  etc. 

Mortg£^e  on  record  with  Secretary  of  State,  Madison,  volume  3, 
Railroad  Mortgages,  pages  62  and  71.  Condition  of  bonds  if  de- 
fault is  made  in  payment  of  any  interest,  or  in  payment  of  sums  to 
be  set  aside  for  sinking  fund;  and  said  default  continues  for  90  days, 
then  the  whole  principal  to  become  due.  No  part  of  interest  has 
ever  been  paid — or  sums  paid  for  sinking  fund.  The  railroad  bare- 
ly pays  operating  expenses,  and  is  insolvent;  prays  for  appoint- 
ment of  receiver  and  decree  of  foreclosure  and  sale. 

Sept.  13, 1875. — Order  of  court  appointing  F.  W.  Rhinelander, 
Racine,  with  authority  to  issue  certificates  of  indebtedness  to  the 
amount  of  $40,000  to  settle  suits  and  claims  and  otherwise  protect 
the  interest  of  bondholders. 

Receiver's  bond  filed  Oct.  1, 1875. 

Decree  of  foreclosure  and  sale  issued  Oct.  12, 1875. 

Sale  took  place  Dec.  10, 1875. 

Railroad  bid  in  by  committee  of  bondholders  for  sum  of  S2,509, 
478.20,  of  which  $2,500,000  was  paid  in  bonds  at  face — balance  in 
cash. 

Union  Trust  Co., 
vs. 
Mil.  M.  a  G.  B.  R't  Co.,  Mil.,  Lake  Shore  ^  As  one  corporation. 
&  W.  R.  R.  Co.,  Appleton  &  New  Lon-  I 
don  R'y  Co.  J 

Similar  complaints  were  filed  at  same  time;  same  process  issued 
at  same  dates;  sale  to  same  parties,  at  same  time,  for  sum  of  $1, 
222,988.70,  of  which  $1,213,000  was  paid  in  bonds,  balance  in  cash. 
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CONDITION  OF  CHICAGO  &  NORTHWESTERN. 

Commissioner  Hoyt  to  President  Keep. 

Officb  of  Railroad  Gommissiokebs, 

Madison,  December  21, 1875, 
Deab  Sir: — I  understand  that  you  have  published  an  ofiScial 
statement  contradicting  the  damaging  reports  recently  made  and 
widely  circulated  concerning  the  management  and  financial  condi- 
tion of  your  road.  If  you  have  communicated  anything  to  the 
public  on  this  subject,  will  you  not  favor  us  with  a  copy,  or  ac- 
quaint us  with  the  publication  4nd  issue  in  which  it  appeared. 

I  remain,  very  respectfully,  yourj, 

JOHN  W.  HOYT, 

Commissioner. 
Albert  Keep,  Esq.. 

President  C.  &  N.  W.  Ry  Co. 


President  Keep  to  Commissioner  Hoyt,  in  reply. 

Office  of  C.'&.  N.  W.  R.  R.  Co., 

Chicago,  December  22, 1875. 

Dear  Sir: — Referring  to  your  fovor  of  the  21st,  I  would  say 
that  you  have  been  misinformed  as  to  the  publication  of  any  formal 
o£Scial  statement  in  regard  to  the  condition  of  our  company.  The 
true  state  of  the  case  is  as  follows:  Our  morning  papers  published 
some  ^^  special  dispatches  "  from  New  York,  attacking  the  credit  of 
the  company;  as  well  as  the  condition  of  the  road  and  its  equip- 
ment; and  representatives  from  the  papers  publishing  the  ^dispatches 
called  at  my  office  when  I  verbally  stated  to  them  that  the  reports 
were  untrue — the  financial  affairs  of  the  company  being  easy,  and 
the  condition  of  the  road  and  its  equipments  being  excellent.  I 
also  vouched  for  the  correctness  of  the  statement  contained  in  our 
annual  report  (to  which  I  referred  them  for  information,)  which 
was  given  to  the  public  in  August  last. 

The  substance  of  my  denial  was  published  in  our  daily  press, 
though  with  some  inacuracy. 

This  is  all  there  is  of  that  matter.  I  have  noticed  with  some 
regret  a  disposition  on  the  part  of  some  parties  in  the  State  of 
Wisconsin  to  make  any  statement  as  published  a  ground  of  assertion 
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that  our  company  was  so  prosperous,  as  not  to  need  any  relief  from 
the  restrictions  of  the  "  Potter-law." 

I  think  it  will  be  apparent  to  you,  and  to  any  candid  person,  that 
while  we  have  been  able  to  preserve  the  credit  of  the  company,  it 
does  not  follow  that  we  are  receiving  a  fair  compensation  for  our 
business  in  the  State  of  Wisconsin,  because  this  has  been  done  at 
the  expense  of  our  stockholders  who  have  not,  in  the  last  two 
years,  received  a  dollar  of  income  from  their  very  large  investment 
ixi  the  stocks  of  our  road;  and  1  believe  this  statement  holds  good  as 
to  every  road  in  the  State  of  Wisconsin.  It  should  also  be  remem- 
bered that  less  than  one  third  of  the  lines  of  road  operated  by  this 
company  are  located  in  your  State. 

Yours,  truly, 

ALBERT  KEEP, 

President. 


RATES  ON  THE  WEST  WISCONiaN  R.  R. 

Commissioner  Hoyt  to  President  Porter. 

Office  of  Railroad  Gohmissionebs, 

Madisok,  December  17,  1875. 
Dear  Sir: —  *  *  ♦  Were  your  efforts  last  autumn 
to  adjust  the  matter  of  rates  with  the  people  on  the  West  Wiscon- 
sin Railroad  so  far  successful  that  they  were  induced  to  declare 
their  acquiescence  in  the  charges  made?  We  are  receiving  no  com- 
plaints now,  and  I  would  be  glad  to  know  whether  it  is  because  of 
a  general  acceptance  of  the  reptesentations  made  to  them  by  you, 
in  person  and  by  circular,  or  for  other  reasons. 

Very  respectfully, 

JOHN  W.  HOYT, 

Commissioner. 
H.  H.  Porter,  Esq.,  President. 

20 ^R  R  c— II 
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President  Porter  to  Commissioner  Hoyt^  in  reply. 

Office  of  West  Wisconsin  R.  R.  Co., 

Chicago,  Decetnber  24, 1875. 

Dear  Sir: — I  have  just  returned  from  the  east,  and  find  your 
favor  of  the  17kh,  inst. 

To  your  inquiries  1  and  2,  ]  am  informed  Mr.  Keep  has  replied, 
as  they  relate  to  Chicago  and  Northwestern  matters. 

In  answer  to  your  third  question,  I  beg  to  say,  that  when  I  could 
personally  meet  customers  of  the  West  Wisconsin  Railway,  and 
explain  to  them  our  situation,  they  were  inclined  to  acquiesce  in 
the  charges  made.  ***** 

I  am  receiving  no  complaints  now,  and  matters  seem  to  work 
quietly.    But  the  earnings  of  the  West  Wisconsin  Railway  Com- 
pany, unless  improved  by  increased  rates,  cannot  keep  the  road  alive, 
an^it  will  deteriorate  and  go  out  of  existence^ 

Yours  truly, 

H.  H.  PORTER,  President. 
J.  W.  HoTT,  Commissioner. 


APPENDIX  "A." 


RAILROAD  LAWS  OF  1874-1875. 


CHAPTER  273— LAWS  OF  1874. 


[The  «*  Potter-Law."] 

AN  ACT  relating  to  railroads,  express  and  telegraph  companies  in  the  state  of  Wis- 
consin. 

The  People  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section  1.  All  railroads  in  the  State  of  Wisconsin  are  hereby 
divided  into  three  classes,  to  be  known  as  Class  A,  Class  B,  and 
Class  C.  Class  A  shall  include  all  railroads  or  parts  of  railroads  in 
the  State  of  Wisconsin  now  owned,  operated,  managed,  or  leased 
either  by  the  Milwaukee  and  St.  Paul  Railway  Company,  the  Chi- 
cago and  Northwestern  Railway  Company,  or  the  Western  Union 
Railway  Company.  Class  B  shall  include  all  railroads  or  parts  of 
railroads  owned,  operated,  managed  or  leased  by  the  Wisconsin 
Central  Railway  Company,  the  Green  Bay  and  Minnesota  Railway 
Company,  or  the  West  Wisconsin  Railway  Company.  Class  C 
shall  include  all  other  railroads  or  parts  of  railroads  in  said  State. 

Section  2.  Any  individual,  company,  or  corporation  owning, 
operating,  managing  or  leasing  any  railroad  or  part  of  a  railroad 
in  the  several  classifications  as  herein  prescribed,  shall  be  limited 
to  a  compensation  per  mile  for  the  transportation  of  any  person 
with  ordinary  baggage,  not  exceeding  one  hundred  pounds  in 
weight,  as  follows:  Class  A,  three  cents;  Class  B,  three  and  one- 
half  cents;  Class  C,  four  cents;  provided,  that  no  such  individual, 
company,  or  corporation  shall  charge,  demand  or  receive  any  greater 
compensation  per  mile  for  the  transportation  of  children  of  the  age 
of  twelve  years  or  under  than  one-half  of  the  rate  above  prescribed; 
and  provided  further,  that  the  rates  for  transportation  herein  pre- 
scribed may  be  reduced  as  hereinafter  provided. 

Section  3.  All  freights  hereafter  transported  upon  any  railroad 
or  part  of  a  railroad  in  thLs  State  are  hereby  divided  into  four  general 
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classes,  to  be  designated  as  first,  second,  third  and  fourth  classes, 
•and  into  seven  special  classes,  to  be  designated  as  Class  D,  E,  F,  G, 
H,  I,  and  J.  Class  D  shall  comprise  all  grain  in  car-loads;  Class  E 
shall  comprise  flour  in  lots  of  fifty  barrels  or  more,  and  lime  in  lots 
of  twenty-four  barrels  or  more;  Class  F  shall  comprise  salt  in  lots 
of  sixty  barrels  or  more,  and  cement,  water-lime,  and  stucco  in  lots 
of  twenty-four  barrels  or  more;  Class  G  shall  comprise  lumber,  lath 
and  shingles  in  car-loads;  Class  H  shall  comprise  live-stock  in  car-, 
loads;  Class  I  shall  comprise  agricultural  implements,  furniture,  and 
wagons;  Class  J  shall  comprise  coal,  brick,  sand,  stone,  and  heavy 
fourth-class  articles  in  car-loads;  and  in  addition  to  the  several 
articles  in  the  said  special  classes,  shall  be  added  other  articles  as, 
and  in  the  manner  hereinafter  prescribed,  except  into  classes  D,  E, 
G,  and  H;  and  all  articles  not  above  enumerated  are  [or]  subse- 
quently set  into  said  classes  as  hereinafter  provided,  shall  be  placed 
in  and  belong  to  the  four  general  classes,  to  be  classified  by  the 
railroad  commissioners  hereinafter  provided  to  be  appointed,  as  said 
articles  were  classified  by  the  Milwaukee  and  St.  Paul  Railway, 
which  classification  went  into  efiFect  on  the  15th  day  of  June,  1872. 
Section  4.  No  individual,  company,  or  corporation,  owning, 
operating,  managing,  or  leasing  any  railroad  or  part  of  a  railroad 
designated  in  section  one  as  class  A  or  B,  shall  charge  for  or  re- 
ceive a  greater  or  higher  rate  for  carrying  articles  named  in  the 
several  special  classes  herein  designated  than  is  hereinafter  provi- 
ded, namely :  class  D,  not  exceeding  six  cents  per  100  lbs.  for  the 
first  twenty-five  miles,  and  not  exceeding  four  cents  per  100  fcs. 
for  the  second  twenty-five  miles,  and  not  exceeding  two  cents  per 
100  lbs.  for  each  additional  twenty-five  miles,  or  fractional  part 
thereof,  unless  the  fraction  shall  be  less  than  thirteen  miles,  in 
which  case  the  rate  shall  be  one  cent  for  said  fractional  part,  unless 
the  whole  distance  be  over  two  hundred  miles,  when  no  greater  rate 
than  one-half  per  cent,  per  100  lbs.  shall  be  received  for  such  twenty- 
five  miles  over  said  first-mentioned  distance.  Class  E,  not  exceed- 
ing twelve  cents  per  barrel  for  the  first  twenty-five  miles,  and  not 
exceeding  eight  cents  per  barrel  for  the  second  twenty-five  miles, 
and  not  exceeding  four  cents  for  each  additional  twenty-five  miles 
or  fra<5tional  part  thereof,  unless  the  fraction  be  less  than  thirteen 
miles,  in  which  case  the  route  frate]  shall  not  exceed  two  cents  per 
barrel  for  said  fractional  part,  unless  the  whole  distance  be  over 
two  hundred  miles,  when  no  greater  rate  than  one  cent  per  barrel 
shall  be  charged  for  such  additional  twenty-five  miles,  over  said 
two  hundred  miles.  Class  F,  not  exceeding  fifteen  cents  per  baiTel 
for  the  first  twenty-five  miles,  and  not  exceeding  six  cents  per  bar- 
rel for  the  second  twenty-five  miles,  and  not  exceeding-  three  and 
one-half  cents  per  barrel  for  each  additional  twenty-five  miles  or 
fractional  part  thereof,  unless  the  fraction  be  less  than  thirteen 
miles,  in  which  case  the  rate  shall  not  exceed  one  and  one-half  cents 
per  barrel  for  said  fractional  part.  Class  G,  not  exceeding  eight 
dollars  per  car-load  for  the  first  twenty-five  miles,  and  not  exceeding 
five  dollars  per  car-load  for  the  second  twenty-five  miles,  and  not 
exceeding  two  dollars  per  car-load  for  each  additional  twenty-five 
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miles  or  fractional  part  thereof,  unless  the  fraction  be  less  than 
thirteen  miles,  in  which  case  the  rate  shall  not  exceed  one  and  one- 
half  dollars  per  car-load  for  such  fractional  part.  Class  H,  not 
exceeding  ten  dollars  per  car-load  for  the  first  twenty-five  miles, 
and  not  exceeding  seven  dollars  per  car-load  for  the  second  twenty- 
five  miles,  and  four  dollars  per  car-load  lor  each  additional  twenty- 
five  miles  or  fractional  part  thereof,  unless  the  fraction  be  less  than 
thirteen  miles,  in  which  case  the  rate  shall  not  exceed  two  dollars 
per  car-load  for  such  fractional  part.  Class  I,  not  exceeding  eleven 
dollars  per  car-load  for  the  first  twenty-five  miles,  and  not  exceeding 
six  dollars  per  car-load  for  the  second  twenty-five  miles,  and  not 
exceeding  thsee  dollars  per  car-load  for  each  additional  twenty-five 
miles  or  fractional  part  thereof,  unless  the  fraction  be  less  than 
thirteen  miles,  in  which  case  the  rate  shall  not  exceed  one  dollar 
and  fifty  cents  per  car-load  for  such  fractional  part.  Class  J,  not 
exceeding  eight  dollars  per  car-load  for  the  first  twenty-five  miles, 
and  not  exceeding  six  dollars  per  car-load  for  the  second  twenty- 
five  miles,  and  not  exceeding  two  and  one-half  dollars  per  car-load 
for  each  additional  twenty-five  miles  or  fractional  part  thereof, 
unless  the  fraction  be  less  than  thirteen  miles,  in  which  case  the 
rate  shall  not  exceed  one  dollar  per  car-load  for  such  fractional  part. 

Section  5.  No  individual,  company,  or  corporation,  owning, 
operating,  managing,  or  leasing  any  railroad  mentioned  in  classes 
A  and  B,  in  the  first  section  of  this  act,  shall  receive  a  greater  or 
higher  rate  for  carrying  any  freight  under  the  four  general  classes 
named  in  the  third  section  of  this  act,  than  was  charged  for  carry- 
ing freights  in  said  four  general  classes  on  said  railroad  on  the 
first  day  of  June,  1873;  and  no  individual,  company,  or  corporation 
owning,  operating,  managing,  or  leasing  any  railroad  mentioned  in 
class  C,  in  the  first  section  of  this  act,  shall  receive  a  greater  or 
higher  rate  for  carrying  freight  than  was  received  by  said  individual, 
company,  or  corporation  for  carrying  such  freight  on  the  first  day 
of  June,  1873.  In  computing  the  rates  for  carrying  any  freights 
according  to  the  provisions  of  this  act,  the  distance  for  carrying 
such  freight  shall  be  computed  from  where  it  is  received,  notwith"- 
standing  it  may  pass  from  one  railroad  to  another. 

Section  6.  In  no  instance  shall  any  such  individual,  company,  or 
corporation,  lessee,  or  other  person  charge  or  receive  any  greater 
rate  of  compensation  for  carrying  freight  or  passengers  than  here- 
inbefore provided,  and  any  individual,  company,  or  corporation 
violating,  or  in  any  way  evading  the  provisions  of  this  act  shall  for- 
feit all  right  to  recover  or  receive  any  compensation  whatever  for 
the  service  rendered  wherein  such  violation  is  attempted,  and  every 
agent  of  any  such  corporation,  lessee,  or  other  individual  operating 
any  railroad  within  this  state  who  shall  refuse  to  receive  for  trans- 
portation over  the  road  for  which  he  is  agent,  in  the  usual  way,  any 
of  the  articles  hereinbefore  mentioned  on  account  of  the  compensa- 
tion hereinbefore  prescribed  being  too  low,  or  receiving  any  such 
articles  of  freight,  shall  charge  or  attempt  to  charge  for  the  trans- 
portation of  the  same,  any  greater  sum  than  herein  fixed,  or  shall 
in  any  manner  violate  or  attempt  to  violate  or  evade  the  provisions 
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of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  pay  a  fine  of  not  exceedinff  two  hundred  dol- 
lars for  each  and  every  oflFense,  and  the  injured  party  shall  have  a 
right  of  action  against  said  agent,  or  against  the  railroad  company 
or  other  persons  operating  the  railroad^  or  both,  in  which  he  shall 
be  entitled  to  recover  three  times  the  amount  taken  or  received  from 
him  in  excess  of  the  rates  prescribed  by  this  act. 

Section  7.  Justices  of  the  peace  shall  have  concurrent  jurisdic- 
tion with  the  circuit  court  in  all  prosecutions  for  violations  of  this 
act,  with  full  power  and  authority  to  impose  fiaes,  and  to  the  same 
extent  as  the  circuit  court,  and  the  defendant  shall  have  the  right  of 
appeal  as  in  other  cases  tried  before  justices  of  the  peace,  and  jus- 
tices of  the  peace  shall  also  have  jurisdiction  in  all  civil  cases  under 
this  act  whenever  the  amount  claimed  does  not  exceed  two  hun- 
dred dollars. 

Section  8.  The  governor  shall,  on  or  before  the  first  day  of  May, 
1874,  by  and  with  the  consent  of  the  senate,  appoint  three  railroad 
commissioners,  one  for  a  term  of  one  year,  one  for  a  term  of  two 
years,  and  one  for  a  term  of  three  years,  whose  term  of  office  shall 
commence  on  the  first  day  of  May,  and  shall  each  year  thereafter, 
on  the  first  day  of  May,  appoint  one  railroad  commissioner  for  the 
term  of  three  years,  said  railroad  commissioners  to  be  confirmed  by 
the  senate  next  convening  after  said  appointment;  but  no  person 
owning  any  bonds,  stock,  or  property  in  any  railroad,  or  in  the  em- 
ploy of  any  railroad  company,  or  in  any  way  or  manner  interested 
in  railroads,  shall  be  so  appointed. 

Section  9.  Said  railroad  commissioners  shall  have  power  to 
administer  oaths  or  affirmations,  to  send  for  persons  or  papers  un- 
der such  regulations  as  they  may  prescribe,  and  shall  at  any  and  all 
times  have  access  to  any  and  all  books  and  papers  in  any  railroad 
office  kept  for  and  used  in  any  railroad  office  by  any  railroad  com- 
pany in  this  state. 

Section  10.  Said  railroad  commissioners,  in  making  any  exami- 
nation as  contemplated  in  this  act,  for  the  purpose  of  obtaining 
information  pursuant  to  this  act,  shall  have  power  to  issue  subpoenas 
for  the  attendance  of  witnesses  by  such  rules  as  they  may  prescribe. 
In  case  any  person  shall  willfully  fail  or  refuse  to  obey  such  sub- 
poena, it  shall  be  the  duty  of  the  circuit  court  of  any  county,  upon 
the  application  of  the  said  commissioners  to  issue  an  attachment  for 
such  witness  and  compel  such  witness  to  attend  before  the  commis- 
sioners and  give  his  testimony  tipon  such  matters  as  shall  be  lawfully 
required  by  such  commissioners,  and  said  court  shall  have  power  to 
punish  for  contempt  as  in  other  cases  of  refusal  to  obey  the  process 
and  order  of  such  court. 

Section  11.  Any  person  who  shall  willfully  neglect  or  refuse  to 
obey  the  process  of  subpoena  issued  by  said  commissioners,  and  ap- 
pear and  testify  as  therein  required,  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  liable  to  arraignment  and  tried  [trial]  in 
any  court  of  competent  jurisdiction,  and  on  conviction  thereof  shall 
be  punished  for  such  oiFense  by  fine  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprisonment  of  not  more 
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than  thirty  days,  or  both,  in  the  discretion  of  the  court  before 
which  such  conviction  shall  be  had. 

Section  12.  Said  railroad  commissioners  shall,  during  the  month 
of  January  in  each  year,  ascertain  and  make  return  to  the  state 
treasurer  as  hereinafter  provided.  1st.  The  actual  cost  of  each 
railroad  in  this  State  up  to  and  including  the  31st  day  of  the  next 
preceding  December,  and  if  such  railroad  shall  be  partly  in  and 
partly  out  of  this  State,  then  the  actual  cost  of  so  much  thereof  as 
is  in  this  State.  2d.  The  total  gross  receipts  resulting  from  the 
operation  of  every  such  railroad  during  the  next  preceding  year 
ending  on  the  31st  day  of  December,  or  of  that  part  of  the  same 
which  is  in  this  State.  3d.  The  total  net  earnings  resulting  from 
the  operation  of  any  such  railroad  during  the  next  preceding  year, 
ending  on  the  31st  day  of  December,  or  of  that  part  of  the  same 
which  is  in  this  State.  4th.  The  total  interest-bearing  indebted- 
ness of  the  company  owning  or  operating  such  railroad,  and  the 
amount  of  interest  paid  by  such  company  during  the  next  preced- 
ing year  ending  on  the  31st  day  of  December,  and  if  any  part  of 
such  indebtedness  has  been  incurred  in  consequence  of  the  con- 
struction, maintenance,  repair,  removal,  or  operation  of  any  part  of 
such  railroad  which  is  not  in  this  State,  or  tor  equipment  for  such 
part,  such  railroad  commissioners  shall  ascertain  and  determine  in 
such  manner  as  they  shall  think  just  and  equitable  how  much  of 
its  indebtedness  is  justly  chargeable  to  that  part  of  said  railroad 
that  is  in  this  State,  and  now  much  interest  shall  have  been  paid  by 
such  company  during  such  year  ending  on  the  31st  day  of  the  next 
preceding  December,  or  |  onj  that  part  of  such  indebtedness  which 
is  justly  chargeable  to  that  part  of  said  railroad  that  is  in  this 
State.  The  board  of  commissioners  shall  prescribe  the  form  and 
manner  in  which  all  reports  required  from  railroad  companies  under 
the  provisions  of  this  act  shall  be  made,  and  suitable  blanks  for 
that  purpose,  as  by  said  commissioners  directed,  shall  be  provided 
(for)  by  the  secretary  of  state.  The  records  of  said  board  shall  at 
all  times  be  open  to  inspection  by  the  governor,  secretary  of  state, 
attorney-general  and  legislature. 

Section  13.  Said  railroad  commissioners  shall  have  power  to 
classify  all  articles  of  freight  transported  on  any  railroad  or  parts  of 
railroads,  except  the  articles  herein  placed  in  special  classes  D,  E, 
G,  and  H,  placing  said  articles  in  either  of  the  general  classes  herein 
provided  for,  or  in  any  of  said  special  classes,  except  classes  D,  E,  G, 
and  H,  and  are  further  empowered  and  authorized  to  reduce  said 
rates  on  any  of  said  railroads  or  parts  of  railroads,  either  in  general 
or  special  classes,  when  in  their  judgment,  or  a  majority  of  them,  it 
can  be  done  without  injurjr  to  such  railroad. 

Section  14.  Any  individual,  company,  or  corporation,  owning, 
operating,  managing  or  leasing  any  of  said  railroads  or  parts  of 
railroads,  shall  be  bound  by  the  decision  of  such  railroad  commis- 
sioners, or  a  majority  of  them,  with  reference  to  said  rates,  and 
every  violation  by  said  individual,  company,  or  corporation  charg- 
ing a  greater  or  higher  rate  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  pay  a  fine  of  not  exceding 
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two  hundred  dollars  for  each  and  every -oflFense,  and  the  iniured 
party  shall  have  a  right  of  action  against  said  indiyidual,  railroad 
company,  or  corporation  operating  said  railroad,  in  which  he  shall 
be  entitled  to  recover  three  times  the  amount  taken  or  received 
from  him  in  excess  of  the  rates  prescribed  by  this  act,  to  be  recov- 
ered as  provided  in  section  seven  of  this  act. 

Section  15.  Before  entering  upon  the  duties  of  his  oflBce,  each 
of  said  commissioners  shall  make  and  subscribe  and  file  with  the 
secretary  of  state  an  affidavit  in  the  following  form:  "  I  do  solemnly 
swear  (or  affirm)  that  I  will  support  the  Constitution  of  the  United 
States  and  the  constitution  of  the  State  of  Wisconsin,  and  that  I 
will  faithfully  discharge  the  duties  of  railway  commissioner  according 
to  the  best  of  my  ability;  that  I  am  not  a  stockholder,  officer,  or 
employee  of  any  railroad  or  freight  company,  or  in  any  way  interested 
therein;''  and  shall  enter  into  bonds,  with  security  to  be  approved 
by  the  governor  in  the  snm  of  twenty  thousand  dollars,  condi- 
tioned for  the  faithful  performance  of  his  duty  as  such  commis- 
sioner. 

Section  16.  Each  of  said  commissioners  shall  receive  for  his  ser- 
vice not  exceeding  twenty-five  hundred  dollars  per  annum,  payable 
quarterly,  and  three  dollars  per  day  for  traveling  expenses  for  each 
and  every  day  actually  traveled  in  the  performance  of  the  duties 
herein  required;  he  shall  be  furnished  with  an  office,  furniture,  and 
stationery  and  necessary  books  and  maps  at  the  expense  of  the  State. 
The  office  of  said  commissioner  shall  be  kept  at  Madison,  and  all 
sums  of  money  authorized  to  be  paid  by  this  act  out  of  the  State 
treasury  only  on  the  order  of  the  governor;  provided,  that  the  total 
sum  of  money  to  be  expended  by  said  commissioners  for  office-rent, 
furniture,  and  stationery,  shall  in  no  case  exceed  the  total  sum  of 
eight  hundred  dollars  per  annum. 

Section  17.  The  commissioners  shall  have  the  right  of  passing, 
in  the  performance  of  their  duties  concerning  railroads,  on  all  rail- 
ways and  railway-trains  in  this  State  free  of  charge. 

Section  18.  Nothing  contained  in  this  act  shall  be  taken  as  in 
any  manner  abridging  or  controlling  the  rates  for  freight  charged 
by  any  railroad  company  in  this  State  for  carrying  freight  which 
comes  from  beyound  the  boundaries  of  the  State,  and  to  be  carried 
across  or  through  the  State,  but  said  railroad  companies  shall  pos- 
sess the  same  power  and  right  to  charge  such  rates  for  carrying  such 
freight  as  they  possessed  before  the  passage  of  this  act. 

Section  19.  This  act  shall  take  effect  and  be  in  force  from  and 
alter  its  passage  and  publication. 

Approved  March  11,  1874. 
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CHAPTER  341— Laws  of  1874, 
AN  ACT  in  relation  to  railroads. 

The  people  of  the  Stmte  of  Wisconsin,  represented  in  Senate  and 

Assembly^  do  enact  as  Jollows: 

Sectiok  1.  All  railroads  which  have  been  heretofore  or  may  be 
hereafter  created  by  virtue  of  any  general  or  special  act  within  the 
limits  of  this  State,  are  hereby  declared  to  be  public  highways;  and 
all  railroad  or  other  transportation  companies  heretofore  or  here- 
after to  be  created,  incorporated  or  organized  by.  any  law,  general 
or  special,  of  this  State,  are  hereby  declared  common  carriers,  and 
shall  receive  and  transport  each  other's  passengers,  tonnage  and 
cars,  loaded  or  empty,  without  unreasonable  delay  or  unjust  dis- 
crimination, and  perishable  property  shall  have  tbe  preference  in 
transportation.  j 

Section  2.  All  individuals,  associations,  and  corporations  shal 
have  equal  right  to  have  persons  and  property  transported  over 
railroads,  and  no  undue  or  unreasonable  discrimination  shall  be 
made  in  charges  for  or  in  facilities  for  transportation  of  freight  or 
passengers  within  the  State  or  coming  from  or  going  to  any  other 
State; l>ut  excursion  and  commutation  tickets  maybe  issued  at 
special  rates. 

Section  3.  No  railroad  or  other  corporation,  or  the  lesees,  pur- 
chasers or  managers  of  any  railroad  corporation  shall  consolidate 
the  stock,  property  or  franchises  of  such  corporation  with,  or  lease 
or  purchase  the  works  or  franchises  of,  or  in  any  way  control  any 
other  railroad  corporation  owning  or  having  under  its  control  a 
parallel  or  competing  line,  nor  snail  any  officer  of  such  railroad 
corporation  act  as  an  officer  of  any  other  railroad  corporation,  own- 
ing or  having^  the  control  of  parallel  or  competing  lines,  and  the 
question  whether  railroads  are  parallel  or  competing  lines  shall,  when 
demanded  by  the  complainant,  be  decided  by  a  jury  as  in  other  civil 
issues;  provided,  that  the  provisions  of  this  section  shall  not  apply 
to  any  contract  now  existing  where  one  corporation  has  become 
responsible  for  the  liabilities  of  another,  either  by  advances  there- 
tofore made,  or  by  guaranty  of  bonds  previous  to  the  passage  of 
this  act. 

Section  4.  No  president,  director,  officer,  agent,  or  employee 
of  any  railroad  or  transportation  company  shall  be  interested,  di- 
rectly or  indirectly,  in  the  furnishing  of  material  or  supplies  to 
such  company,  or  in  the  business  of  transportation  as  a  common 
carrier  of  freight  or  passengers  over  the  works  owned,  leased,  con- 
trolled, or  worked  by  such  company. 

Section  5.  No  discrimination  in  charges  or  facilities  for  trans- 
portation shall  be  made  between  transportation  companies  and  in- 
dividuals, or  in  favor  of  either  by  abatement,  drawback  or  otherwise, 
and  no  railroad  company  or  any  lessee,  manager  or  employer  thereof 
shall  make  any  preference  in  furnishing  cars  or  motive  power. 

Section  6.  Railroad,  railway  and  transportation  companies  are 


8  BEPORT  OF  RAILROAD  COMMISSIONERS. 

hereby  prohibited  from  granting  free  passes  or  passes  at  a  discount 
to  any  State  oflScer,  judge  of  the  supreme  court,  judge  of  the  cir- 
cuit court,  or  judge  of  any  court  of  record,  or  member  of  the  legis- 
lature, or  to  any  such  State  oflBcer,  judge,  or  member  of  the  legis- 
lature elect;  prmnded,  ilis,t  this  section  shall  not  be  construed  to 
prohibit  any  one  from  purchasing  one  thousand  (1,000)  mile  tickets, 
or  other  commutation  tickets  at  the  regular  established  rates. 

Sectiok  7.  Any  oflScer,  agent  or  employee  of  any  railroad  or 
transportation  compan}'  violating  any  of  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  punished  by  fine  or  imprisonment,  or  by  both  fine 
and  imprisonmont,  such  fine  not  to*  be  less  than  five  hundred  dol- 
lars ($600)  nor  to  exceed  five  thousand  dollars  ($5,000,)  and  such 
imprisonment  to  be  not  less  than  thirty  days  nor  more  than  one 
year. 

Section  8.  Any  State  officer,  judge  of  the  supreme  court,  judge 
of  the  circuit  court,  or  judge  of  any  court  of  record,  or  member  of 
the  legislature,  or  any  State  officer,  judge,  or  member  of  the  legis- 
lature elect,  who  shall  accept  any  free  pass  or  pass  at  a  discount 
from  any  railroad,  railway  or  transportation  company,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  puni^ed  by  fine  or  imprisonment,  or  by  both  fine  and  impris- 
onment, such  fine  not  to  be  less  than  twenty-five  ($25)  nor  to  ex- 
ceed one  hundred  dollars  ($100,)  and  such  imprisonment  to  be  not 
less  than  ten  days  nor  more  than  thirty  days. 

Section  9.  If  any  railroad  company  organized  or  doing  business 
within  this  State,  or  which  may  hereafter  do  business  within  this 
State,  shall  charge,  collect,  demand  or  recover  [receive]  more  than 
a  fair  and  reasonaole  rate  of  compensation  upon  any  line  or  road 
within  this  State,  which  it  has  the  right,  license  or  permission  to 
use,  operate  or  control,  the  same  shall  be  deemed  guilty  of  extortion, 
and  upon  conviction  thereof  shall  be  fined  in  any  sum  not  less  than 
five  hundred  dollars  ($500)  nor  more  than  two  thousand  dollars  for 
each  offense,  with  costs  of  suit,  and  reasonable  attorney's  fees,  to 
be  fixed  by  the  court;  provided,  that  in  all  cases  under  this  act 
either  party  shall  have  tne  right  of  trial  by  jury. 

Section  10.  All  acts  and  parts  of  acts  contravening  or  conflict- 
ing with  the  provisions  of  this  act  are  hereby  repealed. 

Section  11.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  March  12,  1874. 
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Chapter  6 — Laws  of  1875 . 

AN  ACT  relating  to  the  Wisconsin  Central  Railroad,  and  amendatory  of  sections 
three  and  eight,  of  chapter  three  hundred  and  sbc^-two,  of  the  private  and  local 
laws  of  1866,  entitled,  '^  An  act  to  incorporate  the  Fortageand  Superior  Railroad 
Com])any  and  to  execute  the  trust  created  hy  an  act  of  G>n^ress,  entitled  ^  An  act 
granting  lands  to  aid  in  the  construction  of  certain  railroads  in  the  State  of  Wiscon- 
wn,'  '^  approved  May  5,  1864 — approved  April  9, 1866. 

The  people  of  the  State  of  Wiscotisin,  represented  in  Senate  and 

Assernbltj,  do  enact  as  follows: 

Section  1.  Section  three  (3),' of  chapter  three  hundred  and  sixty- 
two  (362),  of  the  private  and  local  laws  of  1866,  entitled  ''  An  act 
to  incorporate  the  Portage  and  Superior  Railroad  Company,  and  to 
execute  the  trust  created  by  an  act  of  Congress,  entitled,  *'  An  act 

§  ran  ting  lands  to  aid  in  the  construction  of  certain  railroads  in  the 
tate  of  Wisconsin' " — approved  May  5,  1864— approved  April  9, 
1866 — is  hereby  amended  so  as  to  read  as  follows:  Section  3.  The 
company  hereby  created  is  authorized  and  required  to  locate  and 
construct  the  line  of  road  authorized  by  this  act  to  be  constructed 
from  the  said  city  of  Portage,  in  Columbia  county,  to  Stevens  Point, 
in  Portage  county,  on  the  most  direct  feasible  route,  and  thence  to 
Biyfield  and  to  Superior,  on  Lake  Superior. 

Section  2.  Section  eight  (8),  of  said  chapter  three  hundred  and  six- 
ty-two (362),  is  hereby  amended  so  jis  to  read  as  follows:  Section  8. 
The  company  hereby  created  shall  commence  the  construction  of 
its  railroad  at  the  aforesaid  city  of  Portage,  and  for  the  purpose  of 
estimating  the  amount  of  lands  to  which  said  company  may  be  en- 
titled on  account  of  building  such  road,  the  said  city  of  Portage  shall 
be  deemed  the  point  of  commencement,  and  the  company  shall  be 
entitled  to  land  in  the  manner  specified  by  the  act  of  Congress,  and 
as  herein  provided,  as  the  road  progresses  from  the  said  city  of  Port- 
age, but  in  no  other  manner;  provided,  however,  That  when  the 
Wisconsin  Central  Railroad  Company,  either  by  itself  or  its  assigns, 
shall  complete  twenty  consecutive  miles  of  road  south  from  Stevens 
Point,  or  twenty  consecutive  miles  north  from  Portage,  it  shall  be 
the  duty  of  the  Governor  of  this  State  tb  issue  a  certificate  of  that 
fact,  and  the  company  shall  be  entitled  to  the  lands  properly  appli- 
cable to  such  section  of  twenty  miles  of  road;  and  to  receive  the 
lands  accruing  on  any  other  section  of  its  road  then  completed 
north  of  Stevens  Point,  in  accordance  with  the  agreement  or  stipu- 
lation entered  into  between  said  Wisconsin  Central  Railroad  Com- 
pany and  the  Secretar}'^  of  the  Interior;  and  when  it  shall  have 
built  a  second  section  of  twenty  consecutive  miles  of  road,  either 
south  from  Stevens  Point,  or  twenty  consecutive  miles  north  from 
Portage,  it  shall  be  entitled  to  receive  the  lands  properly  applicable 
to  that  section  of  twenty  miles,  and  to  receive  the  lands  accruing 
on  any  other  section  of  twenty  miles  then  completed  north  of 
Stevens  Point;  and  it  shall  be  the  duty  of  the  Governor  of  this 
State  to  certify  to  the  completion  of  this  second  section  between 
Portage  and  Stevens  Point,  when  it  shall  have  been  thus  completed. 
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And  when  it  shall  have  completed  a  third  section  of  twenty  con- 
secutive miles  between  Stevens  Point  and  Portage,  so  as  aforesaid, 
it  Hhall  be  entitled  to  the  lands  properly  applicable  to  such  section, 
and  to  receive  the  lands  accruing  on  any  other  section  of  twenty 
miles  north  of  Stevens  Point  then  completed,  and  the  Governor 
shall  certify  to  the  completion  of  this  third  section  when  so  com- 
pleted. And  when  it  shall  have  completed  a  fourth  section  of 
twenty  consecutive  miles,  or  the  remaining  portion  of  the  line  be- 
tween Stevens  Point  and  Portage,it  shall  be  entitled  to  the  lands  prop- 
erly accruing  to  said  fourth  section,  and  to  receive  the  lands  accruing 
on  all  the  sections  of  its  road  then  completed  or  as  they  may  be 
thereafter  completed.  And  the  Governor  shall  certify  to  the  com- 
pletion of  this  fourth  section  when  so  completed,  and  also  to  the 
completion  of  each  and  everv  section  of  twenty  consecutive  miles 
when  completed  and  as  provided  by  law. 

Section  3.  When  the  said  railroad  or  any  part  thereof,  between 
Portage  City  and  Stevens  Point,  shall  be  constructed  and  the  Chi- 
cago and  Superior  Railroad  Company  shall  have  constructed  a  road 
between  Grand  Rapids  and  some  point  intersecting  said  line  be- 
tween Portage  City  and  Stevjens  Point,  then  the  Chicago  and  Super- 
ior Railroad  Company  shall  have  the  right  to  run  its  trains  over  said 
road  between  said  point  of  intersection  and  Portage  City;  and  the 
Wisconsin  Central  Railroad  Company  shall  have  the  right  to  run  its 
trains  over  the  road  between  said  point  of  intersection  and  Grand 
Rapids,  under  such  reasonable  regulations  and  upon  paying  such 
reasonable  compensation  as  may  be  just  and  equitable.  And  if  the 
said  two  railroad  companies  cannot  agree  as  to  the  regulations  un- 
der which  each  and  both  of  said  companies  shall  run  its  trains  over 
the  road  of  the  other  and  as  to  the  compensation  which  shall  (shall) 
be  paid  therefor,  then  the  Railroad  Commissioners  of  the  State  or 
such  other  parties  as  may  be  mutually  agreed  upon,  shall  make 
such  regulations  and  fix  such  compensation  therefor,  as  they  shall 
after  hearing  the  proofs  and  allegations  of  said  parties,  deem  just 
and  reasonable,  and  both  of  said  companies  shall  be  bound  by  such 
regulations  and  compensation  so  fixed. 

Section  4.  It  is  hereby  declared  to  be  the  true  intent  and  mean- 
ing of  this  act  to  allow  the  Wisconsin  Central  Railroad  Company 
to  build  its  line  of  road  between  Portage  and  Stevens  Point  on  the 
most  direct  and  feasible  route,  and  to  receive  the  balance  of  the 
land  grant  conferred  upon  said  company  when  it  shall  have  earned 
it  by  so  building  the  road  between  Portage  and  Stevens  Point,  and 
to  ratify  and  confirm  the  stipulation  entered  into  between  the  Sec- 
retary of  the  Interior  and  the  Wisconsin  Central  Railroad  Com- 
pany by  Gardner  Colby,  its  President,  on  the  24tli  and  25th  days  of 
March,  1874,  as  far  as  possible. 

Section  5.  All  acts  and  parts  of  acts  conflicting  with  the  provis- 
ions of  this  act  are  hereby  repealed. 

Section  6.  This  act  shall  take  effect  from  and  after  its  passage 
and  publication. 

Approved  February  10,  1875. 


i 


APPENDIX  A — BAILROAD  LAWS.  11 

CHAPTER  24— Laws  op  1875. 

AN  ACT  to  require  the  several  railroad  companies  in  this  State  to  provide  for  the 

safety  of  passengers. 

The  people  of  the  State  of  Wisconsin,  represented  in  Senate  and 

Assembty,  do  enact  as  follows: 

Section  1.  All  railroad  companies  in  the  State  who  run  passen- 
ger or  other  ears  for  the  conveyance  of  passengers  therein,  shall 
provide  and  have  placed  in  some  conspicuous  place  in  each  car  so 
used  for  the  conveyance  of  passengers,  an  axe  with  handle  ready 
for  use,  together  with  a  hand  saw. 

Section  2.  Any  railroad  company  failing  or  refusing  to  comply 
with  the  provisions  of  the  foregoing  section,  shall  be  liable  on  con- 
viction before  any  justice  of  the  peace  through  whose  county  such 
road  or  any  part  thereof  may  run,  to  a  fine  of  twenty-five  dollars 
and  costs  of  suit,  for  each  and  every  day  of  failure  or  neglect  to 
comply  with  said  section,  one-half  of  said  fine  to  go  to  the  informer 
being  the  complainant  against  such  road,  before  any  such  justice  of 
the  peace,  the  other  half  into  the  school  fund  of  the  county  in  which 
such  conviction  may  be  had. 

Section  3.  This  act  shall  take  eflFect  and  be  in  force  thirty  days 
from  and  after  its  passage  and  publication. 

Approved  February  17,  1875. 


CHAPTER  25— Laws  of  1875. 

j  ^   AN  ACT  to  amend  section  50,  of  chapter  119,  of  the  general  laws  of  1872,  entitled 

'  "  An  act  in  relation  to  railroads  and  the  organization  of  railroad  companies.'' 

The  people  of  the  State  of  Wisconsin,  represented  in  Senate   and 

Assembly,  do  enact  as  folloics: 

Section  1.  Section  fifty  (50,)  of  chapter  one  hundred  and  nine- 
teen (119,)  of  the  general  laws  of  1872,  entitled,  "  An  act  in  rela- 
tion to  railroads  and  the  organization  of  railroad  companies,"  is 
hereby  amended  so  as  to  read  as  follows:  Any  railroad  company 
incorporated  by  or  under  the  laws  of  this  State,  may,  by  a  majority 
vote  of  all  its  shareholders,  change  its  corporate  name  and  adopt 
such  other  corporate  name  as  the  shareholders  shall  designate  in 
the  vote  or  resolution.  In  the  event  of  any  railroad  company 
changing  its  name  as  above  authorized,  the  secretary  of  said  rail- 
road company  shall  file  in  the  office  of  the  Secretary  of  State,  a 
copy  of  the  resolution,  certified  under  his  hand  and  the  seal  of  the 
company,  changing  the  name  as  aforesaid,  and  shall  publish  the 
same  for  three  successive  weeks  in  the  official  State  paper,  and  such 
;        change  shall  take  effect  from  the  time  when  the  same  is  filed  with 
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the  Secretary  of  State.  A  transcript  of  such  resolution,  or  of  the 
record  thereof,  at  any  time  heretofore  or  hereafter  certified  by  the 
Secretary  of  State  in  due  form  of  law,  shall  be  sufficient  evidence 
of  such  change  of  name  and  of  the  name  adopted,  in  any  and  all 
courts,  and  in  any  and  all  proceedings,  all  acts  and  things  done  or 
undertaken  to  be  done  for  the  benefit  and  in  behalf  of  the  company, 
or  for  which  the  company  shall  have  been  before  liable  in  any  way 
under  its  former  name,  shall  be  to  the  same  and  as  full  extent  bind- 
ing .and  obligatory  in  favor  of  and  upon  the  company  under  the 
new  name  adopted  by  it. 

Sectiok  2.  This  act  shall  take  effect  and  be  in  force  from  and  af- 
ter its  passage. 

Approved  February  17,  1875. 


Chapter  29— Laws  of  1875. 

AN   ACT  to  authorize  the  Mineral  Point  Railroad  to  move  its  station  at  Riverside, 

and  locate  the  same  at  a  point  herein  named. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section  1.  The  Mineral  Point  Railroad  is  hereby  authorized 
and  empowered  to  remove  its  station  and  depot  at  the  village  of 
Riverside,  in  La  Fayette  county,  in  this  State,  and  in  lieu  thereof 
locate  and  maintain  a  station  and  depot  on  or  near  a  point  on  their 
line,  between  the  village  of  Riverside  and  the  village  of  Gratiot,  ten 
chains  north  of  the  south  line  of  section  number  four  (4.)  town  one 
(1,)  range  four  (4,)  east  of  the  fourth  principal  meridian,  in  La  Fay- 
ette county  aforesaid. 

Section  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  February  19,  1875. 


CHAPTER  89— Laws  of  1875. 

AN  ACT  to  amend  chapter  273,  of  the  laws  of  1874,  entitled  "  An  act  relating  to 
railroad,  express  and  telegraph  companies  in  the  State  of  Wisconsin. 

The  jieople  of  the  State  of  Wisconsin,  represented  in  Senate  and 

Assembly,  do  enact  as  follows: 

ft 

Sectiok  1.    Section  eight,  of  chapter  two  hundred  and  seventy- 
three,  of  the  laws  of  1874,  entitled  "  An  act  relating  to  railroads, 
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express  and  telegraph  companies  in  the  State  of  Wisconsin,"  is 
hereby  amended  by  striking  from  the  seventh  line  of  said  section, 
the  words  "  first  day  of  May,"  and  inserting  in  lieu  thereof,  the 
words  *'on  or  before  the  second  Monday  of  February;"  and  further, 
by  striking  out  of  the  ninth  and  tenth  lines  thereof,  the  words, 
'*  next  convening  after  said  appointment,"  and  writing  in  place  there- 
of, the  words  "  iiL  session  at  the  time  of  such  appointment,"  so  that 
said  section  when  so  amended,  shall  read  as  follows:  Section  8.  The 
Governor  shall,  on  the  first  day  of  May,  1874,  by  and  with  the  con- 
sent of  the  Senate,  appoint  three  railrojid  commissioners,  one  for  a 
term  of  one  year,  one  for  a  term  of  two  years,  and  one  for  a  term 
of  three  years,  whose  term  of  office  shall  commence  on  the  first 
day  of  May,  and  shall  each  year  thereafter,  on  or  before  the  second 
Monday  of  February  appoint  one  railroad  commissioner  for  the 
term  of  three  years,  said  railroad  commissioners  to  be  confirmed  by 
the  Senate  in  session  at  the  time  of  such  appointment,  but  no  per- 
son owning  any  bonds,  stock,  or  property  in  any  railroad,  or  in  the 
employ  of  any  railroad  company,  or  in  any  way  or  manner  interes- 
ted in  railroads,  shall  be  so  appointed. 

Section  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  February  20, 1875. 


CHAPTER  54— Laws  of  1876. 

AN  ACT  to  appropriate  certain  sums  of  money  authorized  to  be  paid  by  chapter 

two  uundrcd  and  seventy-three  (273),  laws  of  1874. 

The  People  of  the  State  of  Wisconshi,  represented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section  1.  There  is  hereby  appropriated  out  of  any  money  in  the 
general  fund  not  otherwise  appropriated,  all  sums  of  money  author- 
ized to  be  paid  or  contracted  to  be  paid  under  the  provisions  of 
chapter  two  hundred  and  seventy-three,  (273,)  laws  of  1874,  enti- 
tled, *'An  act  relating  to  railroads,  express,  and  telegraph  compa- 
nies," and  chapter  two  hundred  and  ninety,  (290,)  laws  of  1874, 
entitled,  "An  act  to  authorize  the  board  of  railway  commissioners 
to  employ  a  clerk." 

Section  2.  The  preceding  section  of  this  act  shall  be  deemed  to 
include  the  appropriation  of  a  suflScient  sum  to  compensate  regis- 
ters of  deeds  or  other  persons  for  transcribing  oflBcial  records  and 
other  documents  necessary  for  the  board  of  railroad  commissioners; 
provided,  that  no  register  of  deeds  or  other  person  shall  be  paid  a 
larger  price  for  such  service  than  is  now  allowed  by  statute  for  sim- 
ilar service. 

Section  3.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  February  24,  1875. 
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CHAPTER  113— Laws  of  1875. 

AN  ACT  to  amend  chapter  two  hundred  and  aeventy-three,  general  laws  of  1874, 
entitled,  "  An  act  relating  to  railroads,  express,  and  telegraph  companies  in  the 
State  of  Wisconfiin. 

The  people  of  the  State  of  Wisconsin,  represented  in  Senate  and 

Assembly,  do  enact  as  follows  : 

Section  1.  Section  one,  of  chapter  two  hundred  and  seventy- 
three,  of  the  general  laws  of  1874,  entitled,  ''  an  act  relating  to  rail- 
roads, express,  and  telegraph  companies  in  the  State  of  Wisconsin," 
is  hereby  amended  to  read  as  follows:  All  railroads  in  the  State  of 
Wisconsin  are  hereby  divided  into  two  classes,  to  be  known  as  Class 
A  and  Class  B.  Class  A  shall  include  all  railroads  or  parts  of  rail- 
roads in  the  State  of  Wisconsin,  now  owned  or  operated,  managed 
or  leased,  either  by  the  St.  Paul  Railroad  Company,  the  Chicago  and 
Northwestern  Railway  Company,  or  the  Western  Union  Railway 
Company,  except  the  Madison  and  Portage  Railroad.  Class  B  shall 
include  all  other  railroads  or  parts  of  railroads  in  said  State,  and  all 
the  provisions  relating  to  class  "  C,"  in  the  act  of  which  this  is 
amendatory,  shall  be  applied  to  those  railroads  which  by  this  amend- 
ment are  Class  "  B." 

Section  2.  All  those  railroad  companies  whose  lines  of  road  are 
now  incomplete  or  are  in  process  of  construction,  and  to  aid  in  the 
building  of  which  the  General  Government  has  donated  grants  of 
land,  and  which  are  not  exempted  from  taxation  on  said  lands  for 
the  next  five  years,  are  hereby  exempted  from  the  payment  of  the 
license-fees  required  by  law  for  said  five  years. 

Section  3.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  March  2,  1875. 


Chapter  117 — Laws  of  1875. 

AN  ACT  to  encourage  the  building  of  narrow-gauge  railroadB,  and  to  secure  cheap 

transportation  to  the  people. 

The  people  of  the  State  of  Wisconsin,  represented  in  Senate  and 

Assembly,  do  enact  as  follows : 

Section  1.  Any  county,  town,  incorporated  city  or  village  in 
this  State,  is  hereby  authorized  and  empowered  to  aid  in  the  con- 
struction of  any  narrow-gauge  railroad  in  this  State,  to  be  con- 
structed by  any  company,  under,  and  by  authority  of  any  law  of 
this  State,  as  provided  by  an  act  entitled,  "  An  act  to  authorize  mu- 
nicipal corporations  to  aid  in  the  construction  of  railroads,"  ap- 
proved March  25,  A.  D.  1872,  and  all  acts  amendatory  thereof. 
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Section  2.  Any  municipal  corporation  named  in  the  foregoing 
section,  may,  b}'  agreement  between  the  railroad  company  and  such 
municipality,  take  first  mortage  bonds  or  capital  stock,  or  part 
first  mortgage  bonds  and  part  capital  stock,  on  the  railroad  so  aided, 
in  lieu  of  the  stock  of  such  company  for  the  aid  so  subscribed. 
The  agreement  between  such  railroad  company  and  such  munici- 
pality shall  be  arrived  at  as  provided  in  section  three  (3)  and  four 
(4,)  of  the  act  aforesaid,  and  all  the  conditions,  restrictions,  provis- 
ions, instructions,  forms  and  requirements,  of  every  kind  and  na- 
ture, in  the  act  hereinbefore  mentioned,  shall  apply  to  this  act, 
and  be  complied  with,  both  on  the  part  of  the  railroad  company 
and  the  municipality  subscribing  sucli  aid,  meaning  and  intending 
hereby  only  to  change  said  act,  approved  March  25,  A.  D.  1872,  so 
as  to  authorize  the  receiving  of  first  mortgage  bonds,  by  municipal 
corporations  subscribing  aid  to  narrow-gauge  railroads,  in  lieu  of 
the  stock  of  such  company,  the  better  to  secure  such  municipalities 
against  any  possibility  of  loss  in  subscribing  aid  to  narrow-gauge* 
railroad  companies. 

Section  3.  And  to  further  secure  the  people  against  extortion- 
ate rates  of  freight  and  passenger  fare,  all  railroad  companies,  be- 
fore asking  aid  under  this  act,  shall,  by  resolution  of  their  board  of 
directors,  fix  the  maximum  rate  of  passenger  fares  and  rates  of 
freight  of  all  classes,  to  be  chanj:ed  by  such  company  for  the  period 
of  ten  years  from  the  date  of  such  resolution ;  Provided^  The  pas- 
senger fare  and  rates  of  freight  so  fixed  shall  at  no  time  exceed  the 
rates  fixed  by  the  laws  of  this  State;  and  such  company  shall  cause 
such  resolution  to  be  recorded  in  the  recorder  s  ofiice  of  each  coun- 
ty of  this  State  through  which  their  road  shall  pass,  and  the  rates 
and  fares  so  fixed  shall  be  binding  upon  such  company,  its  successors 
or  assigns,  for  the  time  so  fixed  in  such  resolution.  That  is  to  say, 
such  company  shall  not  exceed  such  maximum  rate  as  determined 
by  their  resolution,  but  may,  at  their  option,  lower  or  reduce  either 
passenger  fare  or  rates  upon  freight,  and  such  resolution  by  the 
railroad  company  shall  be  made  a  part  of  the  proposition  to,  and 
agreement  with,  the  municipality  subscribing  aid  to  said  company. 

Section  4.  And  be  it  further  enacted,  that  each  county,  town, 
incorporated  city  or  incorporated  village  subscribiHg  aid  to  narrow 
guage  railroads  under  this  act,  shall  from  year  to  year,  and  each 
year  for  the  period  of  ten  (10)  years,  in  proportion  to  the  aid  each 
municipality  shall  subscrioe  for  the  capital  stock  of  such  railroad, 
receive  from  the  State  Treasurer  the  money  paid  to  the  State  by 
the  railroads  so  aided  for  license  or  tax. 

Section  5.  It  shall  be  the  duty  of  the  proper  oflScer  of  each 
municipality  subscribing  aid  to  narrow  guage  railroads  under  this 
act,  at  the  time  of  issuing  their  bonds  to  the  railroad  company,  in 
payment  for  the  capital  stock  of  such  railroad  company,  to  forward 
to  the  State  Treasurer  a  statement  showing  the  number  of  each 
bond,  date,  par  value,  interest  it  bears,  and  when  payable.  And  it 
shall  be  the  duty  of  the  State  Treasurer  to  keep  a  record  of  the  same, 
in  a  book  kept  for  that  purpose  in  his  office,  and  each  year  for  the 
period  of  ten  years  from  the  date  of  said  bonds,  and  immediately 
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upon  receiving  the  license  or  tax  money  from  the  railroad  company 
so  aided,  to  ascertain  the  amount  due  each  municipality,  upon  the 
basis  of  the  amount  subscribed  by  each  municipality  in  aid  of  such 
company,  and  shall  pay  the  amount  so  ascertained  to  the  proper 
officer  of  each  municipality,  taking  therefor  his  receipt;  provided ^ 
No  county,  city,  town,  village,  school-district  or  other  municipal 
corporation,  shall  grant  to  said  railroad  companies  an  amount,  in- 
cluding existing  indebtedness,  in  the  aggregate  exceeding  five  per 
centum  on  the  value  of  the  taxable  property  therein,  to  oe  ascer- 
tained by  the  last  assessment  for  State  and  county  taxes  previous 
to  the  incurring  of  such  indebtedness. 

Section  6.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passas;e  and  publication. 

Approved  March  2, 1875. 


CHAPTER  119— Laws  of  1875. 
AX  ACT  to  prevent  gambling  in  railroad-care. 

The  people  of  the  State  of   Wisconsin,  represented  in  Senate  atid 

Assembly,  do  enact  as  follows: 

Section  1.  Any  person,  corporation  or  company,  running  or 
operating  any  railroad  in  this  State,  who  shall  suffer  the  game 
called  three-card  monte,  or  any  game  or  games  whatsoever,  to  be 
played  for  gain,  or  by  means  of  any  gaming  device  or  machine  of 
any  description  or  denomination  or  name  whatever,  in  his  or  their 
cars,  depots,  station-houses,  or  in  any  building  or  place  of  which  he 
or  they  have  the  care,  custody  or  possession,  the  person  or  corpora- 
tion so  offending  shall  be  liable  to  a  penalty  of  not  less  than  fifty, 
nor  more  than  two  hundred  dollars  ($200,)  for  each  and  every  of- 
fense. 

Section  2.  And  it  shall  be  the  duty  of  conductors,  brakemen, 
and  other  railroad  oflScers  or  employees,  and  they  shall  have  and 
possess  the  power  and  authority  to  arrest  any  person  or  persons 
which  they  or  either  of  them  shall  find  in  the  act  of  gaming,  as 
mentioned  in  the  preceding  section,  and  bring  him  or  them  before 
any  court  of  competent  jurisdiction,  upon  his  or  their  complaint, 
forthwith,  without  warrant;  and  any  such  person  or  persons,  so 
convicted,  shall  be  punished  by  imprisonment  in  the  county  iail 
not  less  than  six  months,  or  by  fine  not  exceeding  five  hundred  dol- 
lars ($500)  nor  less  than  fifty  dollars  ($50,)  with  costs  of  prosecu- 
tion. 

Section  3.  Any  person  giving  information  and  making  com- 
plaint of  any  violation  of  the  provisions  of  this  act,  shall  be  enti- 
tled to  one-half  the  penalty  recovered. 

Section  4.  This  act  shall  be  in  force  from  and  after  its  passage 
and  publication. 

Approved  March  2,  1875. 
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CHAPTER  168— Laws  of  1876. 
AN  ACT  to  authorize  municipal  oorporatioos  to  aid  in  the  conBtructionof  railroads. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly,  do  enact  as  follows: 

Section  1.  Any  county,  town,  incorporated  city  or  village  in 
this  State,  is  hereby  authorized  and  empowered,  and  may  aid  in  the 
construction  of  any  railroad  to  be  constructed  to,  through,  or  near 
to  such  county,  town,  or  incorporated  city  or  village,  as  follows: 
The  said  corporation  and  the  railroad  company  may  agree  upon  the 
terms  upon  which  such  aid  shall  be  granted  in  the  same  manner  as 
is  provided  in  chapter  one  hundred  and  eighty-two,  of  the  laws  of 
1872,  and  the  acts  amendatory  thereof,  except  that  it  shall  be  pro- 
vided in  said  agreement  that  said  aid  shall  consist  in  a  tax,  not  ex- 
ceeding in  amount  five  per  centum  of  the  valuation  of  the  taxable 
property  therein,  as  the  same  shall  appear  upon  the  last  previous 
assessment  roll,  or  as  fixed  by  the  last  previous  board  of  state  equal- 
ization. In  case  of  a  county  proposio  g  to  grant  such  aid,  and  in  case 
such  agreement  shall  be  made,  an  election  shall  be  held  as  provided 
in  said  chapter  one  [hundred]  and  eighty-two,  of  the  laws  of  1873, 
and  if  a  majority  of  the  legal  voters  who  shall'vote  at  such  election, 
shall  vote  for  the  railroad  proposition,  a  tax  to  the  amount  of  aid 
so  voted  shall  be  entered  upon  the  next  assessment  roll  for  such 
county,  town,  city  or  village,  in  a  separate  column,  and  the  same 
shall  be  collected  in  all  respects  as  the  other  taxes,  but  shall  be 
kept  separate,  and  the  money  collected  shall  be  paid  over  to  such 
railroad  company;  and  in  case  such  railroad  tax  levied  and  assessed 
upon  any  piece  or  parcel  of  land  shall  not  be  paid,  but  such  land 
shall  be  sold  for  the  non-payment  of  taxes  thereon,  including  the 
tax  for  railroad  aid,  the  said  company  shall  have  the  right  to  pur- 
chase at  the  tax  sale,  any  such  lands  which  shall  be  sold  for  the  non- 
payment of  taxes,  including  the  tax  for  railroad  aid,  and  have  the 
price  bid  therefor  applied  on  payment  of  the  aid  so  voted;  and  in 
c&se  any  land  shall  be  bid  in  by  the  county  which  was  sold  for  non- 
payment of  said  railroad  aid-tax,  including  other  taxes,  said  com- 
pany shall  have  the  right  to  select  and  have  endorsed  and  transferred 
to  them  a  8u£5cient  amount  of  such  certificates  of  sale  to  make  up 
the  amount  of  aid  so  voted.  It  being  the  intent  and  meaning  of 
this  act  that  such  company  shall  be  entitled  to  the  proceeds  of 
such  tax  voted  and  assessed  as  aforesaid,  whether  in  money  collected 
or  certificates  of  sale  to  the  amount  of  the  aid  so  voted;  but  the 
same  shall  in  no  event  be  an  indebtedness  on  the  part  of  such  county, 
town,  city  or  village  so  voting  aid,  and  nothing  herein  contained 
shall  be  taken  or  deemed  to  create  any  liability  on  the  part  of  such 
county,  town,  city  or  village  to  such  company.  Notning  herein 
shall  repeal  or  in  any  way  affect  said  chapter  one  hundred  and  eighty- 
two,  of  the  laws  of  1872,  or  any  act  amendatory  thereof. 

Section  2.    This  act  shall  take  effect  and  be  in  force  from  and 
ofter  iis  passas^e  and  publication. 

Approved  March  3, 1875. 
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CHAPTER  173— Laws  op  1875.    . 

AN  ACT  to  define  the  liabilities  of  railroad  comjpanies  in  relation  to  damages  sus- 
tained by  their  employees. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly,  do  enact  as  follows: 

Section  1.  Every  railroad  company  operating  any  railroad  or 
railway,  the  line  of  which  shall  be  situated  in  whole  or  in  part  in 
this  State  shall  be  liable  for  all  damages  sustained  within  this  State 
by  any  employee,  servant  or  agent  of  such  company  while  in  the 
line  of  his  duty  as  such,  and  wnich  shall  have  been  caused  by  the 
carelessness  or  negligence  of  any  other  agent,  employee,  or  servant 
of  such  company,  in  the  discharge  of,  or  for  failing  to  discharge 
their  proper  duty  as  such;  but  this  act  shall  not  be  construed  so  as 
to  permit  a  recovery  where  the  negligence  of  the  person  so  claim- 
ing to  recover  materially  contributed  to  the  result  complained  of. 

Section  2.  That  no  contract,  receipt,  rule,  or  regulation  between 
any  employee  and  a  railroad  company  shall  exempt  such  corpor- 
ation from  the  full  liability  imposed  by  this  a^t. 

Section  3.  This  act  shall  taxe  effect  from  and  after  its  passage 
and  publication. 

Approved  March  4,  1875. 


CHAFTER  191— -Laws  of  1875. 

AN  ACT  to  amend  chapter  four  hundred  and  forty-six  (446,)  of  the  private  and 
local  laws  of  1868.  entitled,  "  An  act  to  incorporate  the  Wisconsin  Kailroad  Farm 
Mortgage  Land  Company.' ' 

The  people  of  the  State  of  Wisconsin,  represented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section  1.  Section  two,  of  chapter  four  hundred  and  forty-six, 
(446,)of  the  private  and  local  laws  of  1868,  entitled,  "  An  act  to  in- 
corporate the  Wisconsin  Railroad  Farm  Mortgage  Land  Company,^' 
is  hereby  amended  so  as  to  read  as  follows:  Section  2.  The  com- 
missioners shall,  as  soon  as  may  be,  prepare  or  cause  to  be  prepared 
an  accurate  duplicate  list  of  all  the  names  of  the  mortgagers  of  the 
said  La  Crosse  and  Milwaukee  Railroad  Company  and  the  Milwau- 
kee and  Horicon  Railroad  Company,  whose  mortgages  have  been 
accepted  and  used  by  either  of  said  railroad  companies  to  aid  in  the 
construction  of  said  railroads,  one  of  which  list  they  shall  deposit 
in  the  office  of  the  Secretary  of  State,  and  the  other  to  be  Kept 
Avith  one  of  said  commissioners;  and  in  making  such  lists  where  it 
is  known  that  the  maker  of  any  such  mortgage  is  dead  or  has  sold 
the  mortgaged  premises,  subject  to  the  mortgage,  or  has  assigned 
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his  right  to  or  interest  in  the  stock  to  which  he  was  entitled  in  such 
company,  to  any  other  person,  or  in  case  any  other  person  has  paid 
upon  or  settled  such  mortgage  with  the  holder  thereof,  the  said 
commissioners  shall  make  an  entr}^  in  all  such  cases  in  said  list, 
showing  the  names  of  the  persons  equitably  entitled  to  such  inter- 
ests, with  the  amount  actually  paid  for  such  interest,  and  in  such 
lists  shall  express  the  amount  actually  expended  in  the  payment  or 
settlement  of  such  mortgages  respectively;  or  the  amount  actually 
due  or  unpaid  thereon,  and  the  name  of  the  person  or  persons  en- 
titled to  receive  any  sum  or  sums  to  be  paid  or  distributed  by  said 
commissioners  under  this  act.  The  said  commissioners  may  make 
and  adopt  such  rules  and  regulations  in  regard  to  making  such  lists^ 
and  the  manner  and  kind  of  proof  to  be  made  by  any  person  claim- 
ing an  interest  in  any  such  mortgage  to  entitle  the  same  to  be 
placed  on  said  list,  and  shall  give  public  notice  of  where  and  when 
such  commissioners  will  meet  to  prepare  said  lists,  in  such  newspa- 
pers printed  and  published  on  the  line  of  said  railroad  as  in  their 
judgment  will  cause  the  most  general  notice  thereof  to  be  obtained 
by  said  mortgagers.  And  the  names  of  the  persons  contained  in 
such  lists,  when  fully  made  and  corrected,  shall  constitute  the  per- 
sons who  shall  be  entitled  to  receive  the  benefits  under  this  act,  and 
the  sums  to  be  applied  and  distributed  by  said  commissioners; 
provided^  however,  that  each  and  every  such  person  shall  pay  to  the 
said  commissioners  the  sum  of  ten  cents  in  cash  for  each  one  hun- 
dred dollars  which  he  shall  have  paid  upon  the  settlement  or  liqui- 
dation of  and  such  mortgages,  or  the  amount  actually  due  and  un- 
paid thereon,  before  his  name  shall  be  entered  upon  said  list,  and  no 
person  shall  be  entitled  to  any  benefit  or  dividend  under  this  act, 
until  such  payment  shall  be  made,  nor  unless  he  shall  apply  to  said 
commissioners  to  have  his  name  put  upon  said  list  within  three 
years  from  the  passage  of  this  act.  Provided,  further^  that  any 
person  entitled  to  the  benefits  of  the  provisions  of  said  chapter  four 
hundred  and  forty-six  (446,)  having  failed  to  have  his  name  put  up- 
on the  list  by  making  the  application  as  required  by  the  second  sec- 
tion of  said  chapter  tour  hundred  and  forty-six  (446,)  may  now  have 
his  name  put  upon  said  list  by  making  the  application  as  in  said 
section  two,  required,  before  the  first  day  of  October  next;  and  such 
persons  shall  be  paid  by  said  commissioners  on  or  before  the  first 
day  of  January  next,  or  as  soon  thereafter  as  a  sufficient  fund  is  ac- 
cumulated, the  same  dividend  as  has  been  previously  paid  to  persons 
before  entitled  thereto;  and  thereafter  be  entitled  to  the  same  ben- 
efits under  said  act,  as  though  their  names  had  been  put  upon  said 
list  within  the  time  first  limited  by  said  section  two.  Provided^ 
further^  That  said  commissioners  shall  each  be  allowed  one  dollar 
per  day  in  addition  to  the  compensation  now  allowed  by  law  for 
services  rendered  hereafter  in  behalf  of  said  company. 

Section  2.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publicatiou. 

Approved  March  4,  1875. 
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CHAPTER  207— Laws  of  1875. 
AN  ACT  relating  to  alde-tmckB  to  Bailroads  in  certain  cases. 

T^he  people  of  the  State  of  Wisconsin,  represented  in  the  Senate  and 

Assembly  f  do  enact  as  follows: 

Section  1.  Whenever  any  town,  by  a  majority  of  its  electors 
voting  thereon,  shall,  in  its  corporate  capacity,  refuse  to  aid  any 
railroad  company  in  building  a  depot  in  such  town,  it  shall  be  law- 
ful for  any  person  who  shall  build  a  warehouse  in  such  town  for  the 
purpose  of  doing  a  storage,  forwarding  and  commission  business, 
to  construct  from  his  warehouse,  a  railroad  track  and  connect  the 
same  by  switch  at  his  own  expense,  and  it  shall  be  the  duty  of  such 
railroad  company  to  permit  and  allow  such  construction.  Such 
side-track  and  switch  shall  at  all  times  be  under  the  control  and 
management  of,  and  kept  in  repair  by  such  railroad  company.  Pro- 
^ided^  That  the  party  for  whose  benefit  such  side-track  and  switch 
shall  be  constructed  shall  pay  to  such  railroad  company  the  actual 
cost  of  maintaining  and  operating  such  side-track  and  switch,  which 
payment  shall  be  made  monthlv  ;  and  in  case  such  payment  shall 
not  be  made  as  above  provided,  tnen  and  in  that  case  the  oblirations 
of  this  section  upon  such  railroad  company  shall  from  and  thereaf- 
ter cease  and  be  inoperative  as  against  ifc,  until  such  costs  and  ex- 
penses are  fully  paid.  Provided  further^  That  no  such  side-track 
shall  be  built  witnin  four  miles  of  a  station  on  such  railroad. 

Section  1.  This  act  shall  take  efiect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  March  4,  1875. 


CHAPTER  208— Laws  of  1875. 
AN  ACT  in  relation  to  the  Wisconsin  Kailroad  Farm  Mortgage  Land  Company. 

The  people  of  the  State  of  \Visconsin,  represented  in  Senate  and 

Assembly^  do  enact  as  follows  : 

Section  1.  Commissioners  of  the  Wisconsin  Railroad  Farm 
Mortgage  Land  Company  shall  be  and  are  hereby  required  to  fur- 
nish a  list  of  all  lands  held  by  them  in  each  county  in  this  State, 
describing  each  piece  by  forty-acre  lots,  or  fractional  parts  thereof, 
;and  designating,  by  description,  what  lands  have  been  disposed  of 
•during  the  year  1874,  to  the  county  clerk  of  each  county  in  which 
;such  lands  are  located,  on  or  before  the  iirst  day  of  April,  1875. 

Section  2.  Said  commissioners  shall  annually,  hereafter,  re- 
port to  the  county  clerk  of  the  county  in  which  such  lands  are  lo- 
lated,  what  part,  if  any,  of  said  lands  have  been  sold,  describing  the 
same,  up  to  the  first  day  of  April  in  each  year. 

Section  3.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  March  4,  1875. 
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CHAPTER  241— Laws  op  1876. 

AN  ACT  authorizing  the  Governor  to  procure  maps,  plats,  and  lists  of  the  lands 
granted  to  the  State  of  Wisconsin,  to  aid  in  the  construction  of  railroads,  by  the 
acts  of  Congress  approved  June  3,  1856,  and  May  6,  1864 . 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly  J  do  enact  as  follows: 

Section  1.  The  Governor  is  hereby  authorized  and  directed  to 
procure  from  the  United  States  such  full  and  complete  maps,  plats 
and  lists  of  of  the  lands  granted  to  the  State  of  Wisconsin  to  aid  in 
the  construction  of  railroads,  by  acts  of  Congress  approved  June  3^ 
1856,  any  May  5,  1864,  as  will  show  what  sections  and  parts  of  sec- 
tions have  been  reserved  from  sale  by  the  general  government  un- 
der said  acts,  to  be  approved  to  the  State  for  the  purposes  afore- 
said. 

Section  2.  There  is  hereby  appropriated  out  of  the  fund  de- 
rived from  trespass  on  said  lands,  a  sufficient  sum,  not  exceeding 
five  hundred  dollars  ($500,00),  to  pay  all  expenses  incurred  under 
this  act;  and  the  secretary  of  State  is  hereby  directed  to  draw  his 
warrant  on  said  fund  for  the  amount  of  said  expenses  upon  the  pre- 
sentation to  him  of  an  itemized  account  thereof,  approved  by  the 
Governor. 

Segtiok  3.  This  act  shall  be  in  force  from  and  aft;er  its  passage 
and  publication. 

Approved  March  4, 1875. 


CHAPTER  248— Laws  op  1875. 
AN  A.CT  relating  to  the  fencing  of  railroads. 

The-  people  of  the  State  of   Wisconsin\  represented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Sectiok  1.  All  railroad  companies  in  this  state,  whose  roads 
have  been  in  operation  two  years  or  more,  in  carrying  goods  and 
passengers  over  the  same,  or  over  any  portion  of  sucn  roads,  are 
hereby  required  to  fence  the  same,  and  to  construct  the  necessary 
farm  crossings  and  cattle  guards,  whenever  said  roads  or  portions 
thereof  have  been  so  running  through  enclosed  lands,  or  through 
lands  that  may  hereafter  be  enclosed. 

Sbctiok  2.  Any  owner  or  occupant  of  such  enclosed  land,  or 
lands  that  may  hereafter  be  enclosed,  if  the  railroad  company, 
whose  track  runs  through  such  lands,  refuses  or  neglects  to  comply 
with  the  requirements  of  the  foregoing  section,  may  give  "notice  in 
writing  to  such  company  to  fence  its  road  so  running  through  his 
premises,  and  to  construct  the  necessary  farm  crossings  and  cattle 
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guards  thereon,  and  if  such  company,  after  being  so  notified  shall 
refuse  or  neglect  for  the  space  of  six  months  to  fence  its  road  and 
to  construct  the  necessary  farm  crossings  and  cattle  gurds,  it  shall 
be  liable  to  pay  to  the  owner  or  occupants  of  such  premises  the  sum 
of  ten  dollars  for  each  and  everv  train  of  cars,  or  for  each  locomo- 
tive  that  may  thereafter  pass  through  such  premises  and  over  such 
road,  to  be  recovered  in  an  action  of  trespass  against  the  railroad 
company  so  ofiending. 

Section  3.  The  notice  mentioned  in  the  foregoing  section  shall 
be  signed  by  the  person  owning  or  occupying  the  land,  and  shall 
contain  a  description  of  the  premises  so  owned  or  occupied,  and 
may  lie  served  on  the  president,  general  manager,  or  superinten- 
dent of  such  road,  or  on  any  agent  having  charge  of  a  station  on 
such  road,  by  leaving  a  copy  thereof  with  any  of  said  officers. 

Section  4.  Upon  the  trial  of  any  action  arising  under  this  act 
against  such  railroad  company,  it  shall  not  be  necessary  for  the 
plaintiflF  to  prove  ownership  of  the  land,  but  the  proof  of  posses- 
sion of  the  premises  shall  be  deemed  sufficient  to  entitle  him  to 
sustain  such  action. 

Section  5.  Every  justice  of  the  peace  shall  have  concurrent 
jurisdiction  with  the  circuit  court  of  the  county  wherein  such 
action  may  arise  against  any  railroad  company  not  complying  with 
the  provisions  of  this  act. 

Section  6.  All  acts  and  parts  of  acts  contravening  the  provis- 
ions of  this  act  are  hereby  repealed. 

Section  7.  This  act  shall  be  in  force  from  and  after  its  passage 
and  publication. 

Approved  March  4,  1875. 


CHAPTER  280— LAWS  op  1875. 

AN  ACT  to  restore  section  one,  (1,)  two,  (2,)  three,  (3,)  and  seven,  (7,)    of  chapter 

seventy-nine  (79).  of  the  Revised  Statutes  of  1858. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Aseembly,  do  enact  as  follows: 

Section  1.  That  section  one  (1),  two  (2),  three  (3),  four  (4), 
five  (o),  and  seven  (7),  of  chapter  seventy-nine  (79),  of  the  Revised 
Statutes  be  and  the  same  are  hereby  revived,  restored  and  re-enacted 
and  declared  to  be  in  full  force  and  eflfect;  subject,  however,  to  the 
provisions  of  section  three  (3),  of  chapter  341,  of  the  laws  of  1874, 
entitled,  "  an  act  in  relation  to  railroads." 

Section  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  March  5,  1875. 
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CHAPTER  303— Laws  of  1875. 

AN  ACT  to  encourage  the  construction  of  railrondfl  in  and  through  the  State  of 

Wisconsin. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section  1.  The  Green  Bay  and  Minnesota  Railroad  Company, 
formerly  known  as  the  Green  Bay  and  Lake  Pepin  Railroad  Com- 
pany, is  hereby  authorized  and  empowered  to  build  and  construct  a 
bridge  across  the  Mississippi  River,  commencing  at  the  most  feasi- 
ble point  in  Buffalo  county,  for  the  purpose  of  crossing  the  same 
with  a  rail  ray  track  or  tracks;  provided^  such  bridge  fis]  so  con- 
structed, with  sufficient  draws,  that  the  navigation  of  the  river 
shall  not  be  unnecessarily  incommoded  thereby;  provided^  further^ 
that  said  bridge  shall  be  so  constructed  as  to  comply  with  all  the 
restrictions  and  requirements  of  the  act  of  Congress  approved  July 
25th,  1866,  entitled,  "  An  act  to  authorize  the  construction  of  cer- 
tain bridges  and  to  establish  them  as  post  roads/^  And  the  said 
company  is  hereby  invested  with  full  power  and  authority  to  issue 
certificates  of  stock  or  bonds,  to  be  secured  upon  the  line  of  its 
road  or  bridge,  to  an  amount  equal  to  the  cost  of  construction 
thereof,  and  to  use  such  issue  of  stock  or  bonds  in  payment  and 
satisfaction  for  such  construction,  and  the  said  Green  Bay  and  Min- 
neseta  Railroad  Companv  is  hereby  authorized  and  empowered  to 
build,  construct,  or  purchase  and  complete  any  railway  to  be  herein- 
after, in  whole  or  in  part,  constructea  in  the  State  of  Minnesota, 
having  its  terminus  on  the  Mississippi  River  opposite,  or  nearly  so, 
to  any  present  or  future  terminus  of  the  Green  Bay  and  Minnesota 
Railroad,  and  to  use  for  the  building  or  purchases  and  completion 
of  such  railroad  sufficient  of  its  stock  or  bonds,  secured  by  mort- 
gage as  aforesaid,  to  an  amount  equal  to  the  cost  of  such  building, 
or  purchase  and  completion,  as  the  case  may  be. 

Section  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  March  5,  1875. 


.      CHAPTER  305— Laws  of  1875. 

AN  ACT  to  re-enact  chapter  533  of  the  general  laws  of  1866,  entitled,  ^^  An  act  to 
accept  the  grant  of  land  made  to  the  State  of  Wisconsin  by  act  of  Congress  ap- 
proved June  25, 1864,  to  aid  in  the  coostruction  of  a  military  road  from  Wausau 
to  Lake  Superior.'- 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly,  do  enact  as  follows: 

SBcrriON  1.    Whereas,  it  has  been  established  by  the  decisions  of 
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the  United  States  Courts,  that  the  title  to  lands  granted  by  Con- 
gres  to  the  State  of  Wisconsin  for  specific  purposes  of  improve- 
ment, remains  in  the  State  subject  to  its  disposition  for  the  specific 
purposes  designated  by  suph  grants,  notwithstanding  the  time  for 
the  completion  of  such  improvements  has  expired;  now  therefore, 
chapter  five  hundred  and  thirty-three  (533,)  of  the  general  laws  of 
this  State  for  the  year  1865,  approved  April  10,  1865,  and  entitled, 
"  an  act  to  accept  the  grant  of  land?  made  to  the  State  of  Wiscon- 
sin, by  act  of  Congress  approved  June  25,  1864,  to  aid  in  the  con- 
struction of  a  military  road  from  Wausau,  Marathon  county,  to 
Lake  Superior,"  is  hereby  re-enacted  and  declared  to  be  in  full  force 
and  effect. 

Section  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  March  5, 1875. 


CHAPTER  312— Laws  op  1876. 

AN  ACT  to  appropriate  a  certain  sum  of  money  to  Chicago,  Milwaukee  and  St. 

Paul  Bailway  Ci<mpany. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section  1.  There  is  hereby  appropriated  to  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  the  sum  of  thirty-one  thousand  three 
hundred  and  twenty-two  dollars  and  seventy-eight  cents,  in  full  for 
taxes  and  interest  erroneously  paid  by  said  company  into  the  state 
treasury. 

Seotiok  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  March  5, 1875. 


CHAPTER  328— Laws  of  1875. 

AN  ACT  in  relation  to  the  election  of  directors  of  .tlie  Chicago,  Milwaukee  and  St. 

Paul  Railway  Company. 

The  people  of  the  State  qf  Wisconsin,  represented  in  Senate  and 

Assembly,  do  enact  as  follows: 

Section  1.  The  term  of  oflSce  of  each  and  all  of  the  directors  of 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  company,  as  such  di- 
rectors, shall  expire  at  twelve  o'clock  noon  of  the  day  on  which  the 
annual  meeting  of  the  stockholders  of  said  company  is  required  by 
law  to  be  held  in  June,  A.  D.  1875,  and  on  that  day  the  stockhold- 
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ere  of  said  company  shall  elect  a  full  board  of  thirteen  directors  who 
shall  serve  as  directore  thereof  for  one  year  then  next  ensuing  said 
election ;  and  annually  thereafter  there  shall  be  elected  by  said  stock- 
holders a  full  board  of  thirteen  directors  of  said  company. 

Section  2.  At  the  annual  meeting  of  the  stockholders  for  the 
election  of  directors  of  said  company  in  June  next  and  before  the 
poll  for  said  election  shall  be  opened,  the  question  of  the  accept- 
ance of  this  act  shall  be  submitted  to  a  vote  of  the  stockholders.  If 
at  such  election  a  majority  of  all  the  stockholders  voting  upon 
said  question  shall  vote  in  favor  of  the  acceptance  of  this  act, 
the  same  shall  be  accepted  and  be  in  full  force  and  binding  upon 
said  company  from  and  after  such  vote;  but  if  a  majority  of  all 
the  stocknolders  voting  upon  said  question  shall  vote  against  such 
acceptance,  then  this  act  shall  be  of  no  force  or  effect;  provided^ 
however^  if  for  any  cause  the  election  provided  for  in  this  section  is 
not  held  as  herein  provided  and  the  result  declared  before  the  poll 
for  the  election  of  directors  is  opened,  then  and  in  that  case  the  first 
section  of  this  act  shall  be  in  full  force  and  effect  and  binding  upon 
said  company,  and  a  full  board  of  directore  shall  be  elected  as  there- 
in Drovided. 

Section  3.  The  secretary  of  said  company  shall  make  a  certifi- 
cate under  the  seal  of  the  company  certifying  the  result  of  said 
vote  on  the  question  of  the  acceptance  of  this  act,  and  file  the  same 
in  the  oflSce  of  the  Secretary  of  State  of  the  State  of  Wisconsin 
within  ten  days  after  said  election. 

Section  4.  Section  1,  of  chapter  three  hundred  and  thirty-five 
(335,)  of  the  private  and  local  laws  of  the  year  1869,  and  all  other 
acts  or  parts  of  acts  contradicting  or  conflicting  with  the  provis- 
ions of  this  act,  are  herebv  repealed. 

Section  5.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  March  5,  1875. 


CHAPTER  334— Laws  of  1876. 

AN  ACT  to  amend  chapter  two  hundred  and  Beventy-three  [373]  laws  of  1874,  en- 
titled, *'  An  act  relating  to  railroads,  express,  and  telegraph  companies  in  the  state 
of  Wisconsin. 

The  people  of  the  State  of  Wisconsin,  represented  in    Senate  and 

Asseinoly,  do  enact  as  follows: 

Section  1.  Section  4,  chapter  273,  of  the  general  laws  of  1874, 
is  hereby  amended  to  read  as  follows:  Section  4.  No  individual,  com- 
pany, or  corporation  owning,  operating,  managing,  or  leasing  anv 
railroad  or  part  of  a  railroad,  designated  in  section  one  as  class  '^  A  ^ 
or  "  B,"  shall  charge  for  or  receive  a  greater  or  higher  rate  for  car- 
rving  articles  named  in  the  several  special  classes  herein  designated, 
than  is  hereinafter  provided,  namely: 
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Class  D,  not  ezceedinii:  six  cents  per  100  pounds  for  the  first 
twenty-five  miles,  and  not  exceeding  one  and  six-tenths  mills  per 
hundred  pounds  per  mile  for  the  distance  actually  carried  for  the 
second  twenty-five  miles;  and  not  exceeding  three  cents  per  hun- 
dred pounds  for  the  third  twenty-five  miles  or  fractional  part  there- 
of, unless  the  fraction  be  less  than  thirteen  miles,  in  which  case  the 
rate  shall  be  one  and  one-half  cents  per  hundred  pounds  for  said 
fractional  part,  and  not  exceeding;  two  cents  per  hundred  pounds 
for  each  additional  twenty-five  miles  or  fractional  part  thereof,  un- 
less the  fraction  shall  be  less  than  thirteen  miles,  in  which  case  the 
rate  shall  be  one  cent  for  said  fractional  part,  unless  the  whole  dis- 
tance be  over  two  hundred  miles,  when  no  greater  rate  than  one- 
half  cent  per  100  pounds  shall  be  received  for  each  twenty-five  miles 
over  said  first  two  hundred  miles. 

Class  E,  not  exceeding  twelve  cents  per  barrel  for  the  first  twen- 
tv-five  miles,  and  not  exceeding  three  and  two-tenths  mills  per  bar- 
rel per  mile  for  the  second  twenty-five  miles,  and  not  exceeding 
six  cents  per  barrel  for  the  third  twenty-five  miles  or  fractional  part 
thereof,  unless  the  fraction  be  less  than  thirteen  miles,  in  which 
case  the  rate  shall  not  exceed  three  cents  per  barrel  for  said  frac- 
tional part,  and  for  each  additional  twenty-five  miles  a  sum  not  ex- 
ceeding four  cents  per  barrel  for  each  twenty-five  miles  or  fractional 
part  thereof  unless  the  fraction  be  less  than  thirteen  miles,  in 
which  case  rate  shall  not  exceed  two  cents  per  barrel  for  such  frac- 
tional part,  unless  the  whole  distance  be  over  two  hundred  miles, 
when  no  greater  rate  than  one  cent  per  barrel  shall  be  charged  for 
each  additional  twenty-five  miles  over  said  two  hundred  miles. 

Class  F,  not  exceeding  fifteen  cents  per  barrel  for  the  first  twen- 
ty-five miles,  and  not  exceeding  two  and  four-tenths  mills  per  bar- 
rel per  mile  iFor  the  distance  actually  carried  for  the  second  twenty- 
five  miles,  and  not  exceeding  five  cents  per  barrel  for  each  additional 
tweiity-five  miles,  or  fractional  part  thereof,  unless  the  fraction  be 
less  than  thirteen  miles,  in  which  case  the  rate  shall  not  exceed  two 
and  one-half  cents  per  barrel  for  snch  fractional  part. 

Class  G,  not  exceeding  eight  dollars  per  car-load  for  the  first 
twenty-five  miles;  and  not  exceeding  twenty  cents  per  mile  per 
car-load  for  the  distance  actually  carried  for  tlie  second  twenty-nve 
miles,  and  not  exceeding  three  dollars  per  car-load  for  the  third 
twenty-five  miles,  or  fractional  part  thereof,  unless  the  fraction  be 
less  than  thirteen  miles,  in  whicn  case  the  rate  shall  not  exceed  one 
and  one-half  dollars  per  car-load  for  such  fractional  part  thereof, 
and  for  each  additional  twenty-five  miles  or  fractional  part  thereof 
not  exceeding  two  dollars  per  car-load,  unless  the  fractional  part  be 
less  than  thirteen  miles,  in  which  case  the  rate  shall  not  exceed  one 
dollar  per  car-load  for  each  fractional  part  thereof. 

Class  H,  not  exceeding  ten  dollars  per  car-  load  for  the  first  twen- 
ty-five miles,  and  not  exceeding  twenty-eight  cents  per  mile  per  car- 
load for  the  distance  actually  carried  for  the  second  twenty-five 
miles,  and  not  exceeding  four  and  one-half  dollars  per  car-load  for 
each  additional  twenty-five  miles,  or  fractional  part  thereof;  unless 
the  fraction  be  less  than  thirteen  miles,  m  which  case  the  rate  shall 
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not  exceed  two  dollars  and  twenty-five  cents  per  car-load  for  such 
fractional  part. 

Class  I,  not  exceeding  twelve  dollars  per  car-load  for  the  first 
twenty-five  miles,  and  not  exceeding  thirty-two  cents  per  car-load 
per  mile  for  the  second  twenty-five  miles,  for  the  distance  actually 
carried,  and  not  exceeding  five  dollars  per  car-load  for  each  addi- 
tional twenty-five  miles,  or  fractional  part  thereof,  unless  the  frac- 
tion shall  be  less  than  thirteen  miles,  in  which  case  the  rate  shall 
not  exceed  two  dollars  and  fifty  cents  per  car-load  for  such  fractional 
part. 

Class  J,  not  exceeding  eight  dollars  per  car-load  for  the  first 
twenty-five  miles,  and  not  exceeding  twenty-four  cents*  per  car-load 
per  mile  for  the  distance  actually  carried  for  the  second  twenty-five 
miles,  and  not  exceeding  three  and  one-half  dollars  per  car-load  for 
the  third  twenty-five  miles,  or  fractional  part  thereof,  unless  the 
fraction  be  less  than  thirteen  miles,  in  which  case  the  rate  shall  not 
exceed  two  dollars  for  such  fractional  part;  and  for  each  additional 
twenty-five  miles  not  to  exceed  two  and  one-half  dollars  per  car- 
load for  such  twenty-five  miles  or  fractional  part  thereof,  unless  the 
fraction  be  less  than  thirteen  miles,  in  which  case  the  rate  shall  not 
exceed  one  dollar  and  twentv  five  cents  per  car-load  for  such  frac- 
tional part. 

Section  2.  Section  5,  of  said  chapter  273,  of  the  laws  of  1874,  is 
hereby  amended  by  adding  thereto  the  following,  viz:  And  when 
freights  shall  so  pass  from  one  railroad  to  another,  the  amount 
received  for  such  transportation  shall  be  divided  between  the  com- 
panies rendering  such  service,  in  such  proportion  as  the  ofiBcers 
thereof  may  agree  upon.  In  case  the  officers  of  such  corporation 
shall  not  agree  as  to  such  division,  then  each  of  said  corporations 
shall  choose  an  impartial  person  familiar  with  railroad  management, 
and  the  persons  thus  chosen  shall  choose  one  or  more  to  join  them 
in  order  to  make  an  odd  number,  and  the  written  award  of  the  per- 
sons thus  selected  shall  be  conclusive  and  binding  upon  all  parties. 
In  case  either  of  said  railroad  companies  or  corporations  shall 
neglect  or  refuse  to  select  such  referee,  then  upon  application  of  the 
other  party  or  parties,  any  court  oi  record  in  this  State  may  appoint 
such  referee. 

Section  3.  Section  6,  of  said  chapter  273,  is  hereby  amended  by 
striking  out  of  the  ninth  line  in  said  section  the  words,  "agent  of 
any,"  and  by  inserting  in  the  eleventh  line  of  said  section  after 
the  word  "  state",  the  following:  "and  every  officer,  agent,  or  em- 
ployee thereof,  who  shall  unreasonably  refuse  to  furnish  to  any 
person  cars  to  be  loaded  with  freight  for  transportation  over  their 
respective  roads,  or  shall  discriminate  against  anj'  person  in  furnish- 
ing such  cars,"  so  that  said  section  shall  read  as  follows:  Section  6.  In 
no  instance  shall  any  such  individual,  company,  or  corporation, 
lessee  or  other  person  charge  or  receive  any  greater  rate  of  compen- 
sation for  carrying  freight  or  passengers  than  is  hereinbefore  provid- 
ed, and  any  individual,  company  or  corporation,  violating,  or  in  any 
way  evading  the  provisions  of  this  act  shall  forfeit  all  right  to  re- 
cover or  receive  any  compensation  whatever,  for  the  service  render- 
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ed  wherein  such  violation  is  attempted,  and  every  such  corporation, 
lessee,  or  other  individual  operating  any  railroad  within  this  State, 
and  every  officer,  agent,  ana  employee  thereof  who  shall  unreason- 
ably refuse  to  furnish  to  any  person  cars  to  be  loaded  with  freight  for 
transportation  over  their  respective  roads,  or  shall  discriminate 
against  any  person  in  furnishing  such  cars,  or  who  shall  refuse  to 
receive  for  transportation  over  the  road  for  which  he  is  agent,  in 
the  usual  way,  any  of  the  articles  hereinbefore  mentionecl  on  ac- 
count of  the  compensation  hereinbefore  prescribed  being  too  low,  or 
receiving  any  article  of  freight,  shall  charge  or  attempt  to  charge 
for  the  transportation  of  the  same,  any  greater  sum  than  herein 
fixed,  or  shall  in  any  manner  violate  or  attempt  to  violate  or  evade 
the  provisions  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  pay  a  fine  not  exceeding  two 
hundred  dollars  for  each  and  every  offense,  and  the  injured  party 
shall  have  a  rig:ht  of  action  against  said  agent,  or  against  the  rail- 
road company  or  other  persons  operating  the  railroad,  or  both,  in 
which  he  shall  be  entitled  to  recover  three  times  the  amount  taken 
or  received  from  him  in  excess  of  the  rates  prescribed  by  this  act. 

Section  4.  Chapter  273,  of  the  act  aforesaid,  is  hereby  amended 
bv  adding  to  said  chapter  the  following,  to  be  known  as  Section  19. 
Every  company,  corporation,  lessee,  or  individual  owning,  operat- 
ing, managing,  or  leasing  any  railroad  or  part  of  railroad  in  this 
state,  shall  receive  and  forward,  in  the  usual  manner,  all  articles 
and  freights  delivered  to  them  or  either  of  them  for  transportation 
over  their  respective  roads.  And  in  all  cases  when  such  articles  or 
freights  will  pass  over  any  other  railroad  or  part  of  railroad  to 
reacn  the  point  of  destination,  the  company,  corporation,  or  indi- 
vidual receiving  the  same  shall  deliver  the  same  to  such  other  road. 
If  in  car-loads,  then  such  delivery  shall  be  in  the  same  cars  with- 
out unloading;  and  if  in  quanties  less  than  a  car-load,  then  such 
delivery  shall  be  in  the  usual  course  of  business,  as  the  same  has 
been  practiced  by  said  roads  respectively,  previous  to  the  year  1874. 
And  all  railroad  companies  and  other  persons  operating  any  railroad 
or  railroads  within  this  state  shall  provide  and  maintain  at  all 
places  where  their  respective  roads  are  intersected  by  another  rail- 
road, connecting  tracks  by  which  cars  may  be  transferred  from  one 
road  to  the  other,  except  when  the  crossing  roads  shall  be  of  difltr- 
ent  gauge,  and  in  all  .cases  such  companies  or  persons  shall  provide 
and  maintain  at  or  near  the  place  of  crossing,  convenience  for  the 
transfer  of  freights  from  one  road  to  the  other;  and  all  such  com- 
panies and  persons  operatiner  any  railroad  shall  receive  for  ship- 
ment and  forward  as  directed,  with  all  convenient  dispatch,  all 
transportable  articles  of  freight  which  are  commonly  transported 
by  rail,  offered  to  them  for  shipment,  and  deliver  the  same  to  con- 
signee or  the  next  connecting  carrier  as  the  case  may  be;  and  for 
the  purpose  of  faciliating  the  transportation  of  freights,  every 
railroad  company  or  other  person  operating  any  railroad  within 
this  state,  are  hereby  required  to  receive  at  junctions  and  places  of 
crossing  other  roads  of  the  same  gauge  loaded  or  empty  cars,  and 
forward  them  without  delay  to  their  destination.    Advanced  pay- 
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ment  of  freights  shall  not  be  reauired  as  a  condition  precedent  to 
carriage,  except  in  case  of  perishable  articles  and  freights  of  little 
value.  Any  individual,  lessee,  company  or  corporation,  violating, 
or  in  any  manner  evading  the  provisions,  or  either  of  the  provisions 
of  this  section,  shall  forfeit  all  right  to  recover  or  receive  any  com- 
pensation for  the  service  rendered;  wherein  such  violation  is  at- 
tempted or  accomplished,  and  every  agent,  clerk,  or  employee  of 
any  such  corporation,  company,  lessee,  or  other  individual,  operat- 
ing any  such  railroad  or  part  of  railroad,  who  shall  refuse  or  neg- 
lect, when  requested,  to  receive  for  transportation  over  the  road  for 
which  he  may  be  acting  or  to  forward  in  the  usual  manner,  any  of 
the  articles  of  freight  mentioned  in  this  chapter,  on  account  of  the 
charges  or  rates  not  being  paid  in  advance,  or  on  account  of  the 
same  having  to  pass  from  one  railroad  to  another,  shall  be  deemed 
giiilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  pay  a  fine 
not  exceeding  two  hundred  dollars  for  each  and  every  bfifense,  and 
the  injured  party  shall  have  a  right  of  action  ac^ainst  such  agent, 
clerk  or  employee,  or  against  the  said  company,  corporation,  or  in- 
dividual owning,  operating,  or  managing  said  road,  or  both,  in 
which  action  the  said  injured  party  shall  be  entitled  to  recover 
treble  the  amount  of  all  damages  which  he  shall  sustain  by  reason 
of  any  such  neglect,  refusal,  or  evasion. 

Section  5.  Said  chapter  273  is  further  amended  by  adding  there- 
to the  following  to  be  known  as  section  20.  Wheresoever  two  or  more 
railroads  approach,  connect  with,  or  cross  each  other  at  a  point,  or 
points  of  general  travel  in  this  state,  it  shall  be  the  duty  of  the 
companies  or  individuals  operating  such  roads  to  make  close  run- 
nin  g  connections  at  such  points  [so]  as  to  accommodate  the  travel 
ing  public,  and  in  case  they  fail  to  do  so  the  said  railroad  commis- 
sioners shall  examine  into  the  matter,  and  if  they  shall  think  proper, 
give  notice  to  such  companies  to  present  to  said  commissioners  the 
reasons  for  not  making  such  running  connections,  and  if  no  good 
and  sufficient  reasons  satisfactor}*^  to  said  commissioners  shall 
be  given  for  failing  to  make  such  connections,  it  shall  be  the 
duty  of  such  commissioners,  or  a  majority  of  them,  to  order 
such  connections  to  be  made  as  in  their  judgment  shall  be  just 
and  such  as  shall  accommodate  the  traveling  public;  and  shall 
cause  a  copy  of  such  order  to  be  served  on  each  of  said  compa- 
nies, and  if  the  said  companies  or  individuals  operating  said 
roads  or  either  of  them,  shall  neglect  or  refuse  to  comply  with 
such  order  for  more  than  one  week  after  the  service  thereof, 
the  company  or  individual  so  neglecting  or  refusing  to  comply 
with  said  order  shall  be  deemed  guilty  of  a  misdemeanor  and  on 
conviction  thereof,  before  any  court  of  competent  jurisdiction,  shall 
be  subject  to  a  fine  of  one  hundred  dollars  for  each  and  every  day 
they  shall  so  neglect  or  refuse. 

Section  6.  Section  nineteen,  of  chapter  two  hundred  and  sev- 
enty-three, aforesaid,  shall  hereafter  be  known  and  designated  as 
section  twenty-one  of  this  chapter. 

Section  7.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication:  provided,  that  no  offense  commit- 
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ted,  and  no  penalty,  forfeiture,  or  damages  received  [incurred]  or 
sustained,  and  no  action  or  right  of  action  which  has  already  ac- 
crued, shall  be  aflFectedby  the  provisions  or  this  act;  and  no  prose- 
cution for  any  offense,  or  the  recovery  of  any  penalty,  forfeiture,  or 
damages,  or  the  enforcement  of  any  right  now  pending,  shall 
be  affected  by  the  provisions  of  thi^  act;  but  the  same  shall 
proceed  to  trial,  hearing,  and  final  judgment  in  the  same  manner 
and  to  the  same  purpose  and  effect  as  though  the  statute  upon 
which  the  same  is  or  shall  be  founded  was  contained  [continued] 
in  full  force,  virtue,  and  effect  to  the  time  of  such  trial,  hearing, 
and  final  judgment. 

Approved  March  5,  1875. 


RESOLUTIONS  AND  MEMORIALS  OF  1875  CONCERNING 

RAILWAYS. 

No.l. 

MEMORIAL  to  Congress  that  the  line  of  the  Land  Grant  road  between  Portage 
City  and  Stevens  Point  be  changed  to  most  direct  feasible  route. 

The  Memorial  of  the  Legislature  of  the  State  of  Wisconsin  respect- 
fully represents: 

That  by  an  act  of  congress  entitled,  "  An  act  granting  lands  to 
aid  in  the  construction  of  certain  railroads  in  the  State  of  Wiscon- 
sin," approved  May  5,  1864,  certain  lands  were  granted  to  the  State 
of  Wisconsin  for  the  purpose  of  aiding  in  the  construction  of  a 
railroad  from  Portage  City,  Berlin,  Doty's  Island  or  Fond  du  Lac, 
as  said  State  might  determine,  in  a  northwestern  direction  to  Bay- 
field, and  thence  to  Superior,  on  Lake  Superior;  that  the  Legisla- 
ture of  the  State  of  Wisconsin,  to  provide  for  the  execution  of  the 
trust  imposed  upon  the  State  by  the  said  act  of  Congress  in  respect 
to  the  lands  thereby  granted,  fixed  upon  the  city  of  Portage  as  the 
point  of  commencement,  and  provided  that  the  road  should  be 
built  via,  Ripon,  in  the  county  of  Fond  du  Lac,  and  Berlin  in  the 
county  of  Oreen  Lake.  That  the  Congress  of  the  United  States  by 
its  joint  resolution,  approved  1866,  consenting  to  the  change  of  route 
of  said  railroad,  and  provided  that  it  should  be  built  on  the  line 
specified  in  the  act  of  the  Legislature.  That  the  line  so  provided 
for  is  more  than  thirty  miles  out  of  a  direct  line  between  the 
points  named;  that  the  Wisconsin  Central  Jlailroad  Company,  upon 
which  company  the  grant  was  conferred,  has  constructed  about  one 
hundred  and  forty  miles  of  said  road,  between  Stevens  Point  and 
Ashland;  that  it  finds  itself  embarrassed  to  procure  means  for  build- 
ing the  circuitous  route  via  Ripon,  etc.,  and  is  desirous  of  straight- 
tening  the  line,  and  building  tne  road  in  the  manner  authorized  by 
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the  original  act  of  Congress.  And  your  memorialist  would  further 
represent,  that  the  interests  of  the  people  of  Wisconsin  and  of  the 
railroad  company  would  both  be  promoted  in  a  great  degree  by 
authorizing  the  railroad  company  to  build  its  road  on  the  direct 
route  between  said  city  of  Portage  and  Lake  Superior,  thereby 
saving  more  than  thirty  miles  in  the  distance,  and  greatly  decreas- 
ing the  cost  of  transportation  of  the  products  of  the  mine  and  for- 
est to  a  market  south,  and  of  the  products  of  the  farmers  to  a 
northern  market. 

Your  memorialists,  therefore,  respectfully  pray  that  the  Congress 
of  the  United  States,  by  resolution,  or  the  proper  act,  to  be  speedi- 
ly passed,  may  give  its  assent  to  changing  the  line  of  said  road  be- 
tween the  city  of  Portage  and  Lake  Superior,  so  that  it  may  be 
built  on  a  shorter  and  more  feasible  route,  and  in  the  manner  au- 
thorized by  the  original  act  of  Congress,  and  upon  such  terms  and 
under  such  restrictions  as  are  imposed,  or  may  be  imposed  by  the 
Legislature,  not  inconsistent  with  the  act  of  Congress  in  making 
the  grant  for  such  road. 

Approved  February  12, 1875. 


No.  2. 


JOINT  RESOLUTION  asking  Congress  to  straighten  line  of  land  grant  road  be- 
tween Portage  City  and  Stevens  Point. 

Whereas,  The  people  of  the  State  of  Wisconsin,  represented  in 
Senate  and  Assembly,  have  passed  an  act  to  change  the  line  of  the 
land  grant  road  between  Portage  City  and  Lake  Superior,  provid- 
ed for  by  the  act  of  Congress,  approved  June  3,  1865,  and  t ne  laws 
of  the  State  of  Wisconsin,  accepting  the  grant,  and  agreeing  to 
execute  the  trust,  so  as  to  allow  the  said  road  to  be  built  between 
the  city  of  Portage  and  Stevens  Point  on  the  most  direct  feasible 
route;  therefore. 

Resolved  by  the  Senate^  the  Assembly  concurring^  That  our  Sen- 
atoys  and  Representatives  in  Congress  are  hereby  requested  to  se- 
cure the  passage  by  Congress,  at  the  earliest  practicable  moment, 
of  a  joint  resolution  or  law  giving  its  assent  to  said  change  of 
route. 
Approved  February  12, 1875. 


No.  3. 


JOINT  RESOLUTION  requesting  an  extension  of  time  for  the  construction  of  the 

railroad  from  Lake  St.  Croix  to  Superior  and  Bayfield. 

Whereas,  Congress,  by  ^  act  approved  June  3, 1856,  made  to  the 
State  of  Wisconsin  a  grant  of  lands  to  aid  in  the  construction  of 
a  railroad  from  Madison  Or  Colmmbus  byway  of  Portage  City,  to 
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the  Lake  or  River  St.  Croix,  and  from  thence  to  the  west  end  of 
Lake  Superior  and  Bayfield,  which  grant  was  accepted  by  said 
State;  and 

Whereas,  The  said  State  prior  to  1864,  secured  the  construction 
of  a  portion  of  said  road  and  made  provisions  for  the  construction 
of  the  remainder;  and 

Whereas,  Congress,  by  act  approved  May  5,  1864,  made  to  said 
State  an  additional  grant  of  four  sections  of  land  per  mile,  to  aid 
in  the  construction  of  the  portion  of  said  road  from  Tomah  to 
Lake  Superior,  which  additional  grant  was  also  duly  accepted;  and 

Whereas.  The  time  for  the  construction  of  the  portion  of  the  road 
between  Tomah  and  Lake  St.  Croix,  was  in  1868  extended  by 
resolution  of  Congress  to  May  5, 1872,  which  portion  of  said  road 
was  completed  within  said  extended  time,  making  at  least  two- 
thirds  of  the  entire  road  in  aid  of  which  said  grant  was  made;  and 

Whereas,  The  state  made  strenous  efforts  to  secure  the  comple- 
tion of  the  portion  of  said  road  between  Lake  St.  Croix  and  Lake 
Superior  before  the  expiration  of  the  time  limited  by  Congress, 
to-wit:  May  5, 1869,  but  without  success;  and 

Whereas,  After  the  decision  of  Associate  Justice  Miller,  and  Cir- 
cuit Judge  Dillon,  that  notwithstanding  the  failure  to  complete 
said  road  within  the  time  limited,  the  legal  title  to  said  lands  re- 
mained in  the  State  of  Wisconsin,  and  could  not  be  divested  save 
by  act  of  Congress,  or  judicial  proceedings  in  behalf  of  the  United 
States,  the  State  of  Wisconsin,  in  the  niU  faith  that  the  Federal 
Government  would  not  seek  the  divesture  of  the  title  to  the  re- 
maining portion  of  the  grant  after  the  State  had  so  far  in  good 
faith  executed  the  trust,  conferred  the  grant  upon  railway  com- 
panies under  heavy  bonds  to  complete  the  road  if  the  time  was 
extended  by  Congress,  under  which  legislation  of  the  State  over 
forty  miles  of  said  road  have  been  constructed;  and 

Whereas,  The  Supreme  Court  of  the  United  States  has  recently 
afiSrmed  the  decision  of  Judges  Miller  and  Dillon,  holding  the 
legal  title  to  said  lands  to  be  in  the  State  of  Wisconsin,  subject  to 
divesture  only  by  legislative  action  or  judicial  proceedings;  and 

Whereas,  It  would  be  repugnant  to  every  principle  of  justice  for 
the  Federal  Government  to  take  away  either  by  act  of  Congress 
or  otherwise,  the  legal  title  to  these  lands,  thereby  denying  to  the 
State  the  opportunity  to  complete  the  execution  of  her  trust,  and 
to  secure  the  construction  of  the  remainder  of  this  road,  needed 
for  manifold  reasons;  and 

Whereas,  Justice  to  the  thousands  of  settlers  who  have  paid  the 
United  States  double  the  minimum  price  for  the  even  numbered 
sections  within  said  grant,  because  of  the  anticipated  construc- 
tion of  said  railroad,  imperatively  demands  the  completion  there- 
of; and 

Whereas,  It  is  deemed  by  the  Legislature  of  Wisconsin  absolutely 
essential  to  the  commercial  interests  of  this  and  several  other 
States,  that  this  road  should  be  speedily  completed,  affording 
thereby  a  great  through  competing  line  to  the  lake,  promoting 
the  cause  of  cheap  transportation;  and 
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Whereas,  It  is  obviously  impossible  for  the  railway  companies  se- 
lected by  the  State  to  complete  this  road,  to  negotiate  their  secu- 
rities based  upon  a  land  grant  which  might  be  revoked  by  legis- 
lative action  or  perfected  by  judicial  proceedings  in  behalf  of  the 
United  States;  and 
Whereas,  If  a  reasonable  extension  is  granted,  the  State  of  Wis- 
consin pledges  her  faith  to  secure  the  completion  of  said  road, 
which,  when  completed,  is  a  post-road  of  the  United  States  for 
the  transportation  of  troops  and  property  free  of  charge;  Now, 
therefore,  be  it 

Resolved  hy  the  Assembly,  the  Senate  concurring^  That  the  House 
of  Represenatives  is  most  earnestly  requested  to  pass,  at  the  pres- 
ent session,  the  Senate  bill  now  pending  in  said  House,  extending 
the  time  for  the  completion  of  said  road  from  Lake  St.  Croix  to 
Superior  and  Bayfield. 

Jiesolved^  That  the  Senators  and  Representatives  of  this  state  be, 
and  they  are  hereby  requested  to  urge,  and  secure,  if  possible,  the 
passage  of  said  bill  before  the  end  of  the  present  session. 

Resolved^  That  the  Governor  is  hereby  requested  to  transmit  im- 
mediately a  copy  hereof  to  the  Speaker  of  the  House  of  Represen- 
tatives, with  the  request  that  it  be  laid  before  said  House.    Also,   a 
copy  to  each  of  our  Senators  and  Representatives  in  Congress. 
Approved  February  19, 1875. 
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APPENDIX  "B." 


LEGAL  PROCEEDINGS. 


IN  THE  SUPREME  COURT  OF  WISCONSIN. 

The  Attorney   Gekebal  vs.  The  West  Wisconsin  Railway 

Company. 

[Reprinted  from  advance  sheets  of  Wis.  Reports,  Vol.  XXVI,  by  permission  of  the 

Reporter.] 

Railroads:  Charter.  (1-3)  Charter  of  defendant  company  con- 
strued, as  to  location  of  southern  terminus,  (4)  Power  give^t  by 
its  charter  to  change  location  of  road  does  not  include  power  to 
change  termini.  (5)  Effect  of  act  authorizina  extension  of  road. 
(6)  Power  to  change  termini  under  general  railroad  law^  con- 
sidered.  (7,  8)  Charter  a  contract  with  State;  duty  of  company 
to  maiyitain  and  operate  its  road.  Ch,  31  of  1873.  (9)  For- 
feiture of  charter  oy  breach  of  duty. 

1.  Under  chapter  243,  Laws  of  1863,  the  defendent  company  was 
chartered  as  the  "  Tomah  &  Lake  St.  Croix  Railroad  Company," 
to  build  a  road  between  the  two  terminal  points  named  in  said 
title,  being  a  part  of  the  land-grant  road  originally  located  by 
the  La  Crosse  &  Milwaukee  R.  R.  Co.;  and  so  much  of  the 
land  grant  as  was  appjicable  to  the  construction  of  such  road 
from  Tomah  to  Lake  St  Croix,  was  resumed  by  the  legislature 
from  the  La  Crosse  &  Milwaukee  Company,  and  bestowed  upon 
defendant;  and  the  road  which  defendant  was  to  build  is  several 
times  designated  in  sec.  14  of  said  charter,  as  a  road  from 
Tomah  to  Lake  St.  Croix.  By  the  terms  of  sec.  5,  defendant 
was  authorized  to  locate,  construct  and  operate  a  railroad  *'  from 
such  point  as  the  directors  should  determine  in  the  town  of 
Tomah,  in  the  county  of  Monroe,  or  on  the  track  of  the  Mil- 
waukee &  La  Crosse  Railroad,  or  of  any  other  railway  running 
out  of  Tomah,"  to  a  point  on  Lake  St.  Croix.    Hcld^ 

(1)  That  if  the  language  of  sec.  6  as]to  the  southern  terminus  of 
the  road  be  construed  literally,  there  is  a  positive  contradiction 
between  it  and  sec.  14. 

(2)  That  in  view  of  the  whole  tenor  of  the  act,  the  first  "  or  "  in 
sec.  5  must  be  construed  as  having  a  copulative  and  not  a  dis- 
junctive force;  and  as  requiring  the  southern  terminus  of  de- 
fendant's road  to  be  in  town  of  Tomah,  and  on  the  track  of  some 
other  railroad  running  out  of  that  town. 
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2.  Ch.  232,  Laws  of  1865,  makes  a  further  grant  of  land  to  defend- 

ant "  for  the  purpose  of  aiding  the  construction  of  a  road  from 
the  town  of  Toraah  *  *  to  the  St.  Croix  river  or  lake,"  and 
confirms  the  former  grant  made  to  the  company  "  to  aid  in  the 
building  of  said  railroad^  Held^  that  this  is  a  legislative  con- 
struction of  the  charter,  or  operated  as  an  amendment  of  the 
description  in  sec.  5,  if  such  amendment  was  necessary. 

3.  At  some  time  after  its  organization  (apparently  in  1866)  defend- 

ant located  its  southern  terminus  on  the  line  of  the  La  Crosse 
&  Milwaukee  Railroad,  in  the  town  of  Tomah.  Held,  that, 
this  location  being  a  valid  one,  the  point  so  selected  became  and 
remained  the  fixed  terminal  point  of  the  road,  as  much  as  if  it 
had  been  specifically  designated  as  such  in  the  charter. 

4.  The   original  charter  authorized  the  company   to  lopate,  and 

change  the  location  of,  its  road,  "  on  such  route  as  it  should 
think  proper"  between  the  terminal  points  named;  but  this 
gave  it  no  power  to  change  the  termini  themselves. 

5.  Defendant  constructed  its  road  from  the  southern  terminus  above 

described,  northward  through  Warren's  Mills,  etc.,  to  St.  Croix, 
and  received  from  the  State  the  land  grant,  as  provided,  for 
every  twenty  miles  so  built,  including  some  ten  miles  from  the 
southern  terminus  to  Warren's  Mills.  Ch.  516,  Laws  of  1870, 
authorized  it  "  to  extend  the  line  of  said  road  to  the  south  line 
of  this  State."  The  board  of  directors  then  passed  a  resolvr- 
Hon  to  extend  the  line  of  its  road  along  the  line  of  the  La^ 
Crosse  &  Milwaukee  road  to  Camp  Douglas,  and  thence  south- 
wardly to  Elroy  in  this  State,  the  actual  terminus  of  the  road 
of  another  company  leading  from  Chicago.  Thereupon  the  de- 
fendant built  the  road  from  Camp  Douglas  to  Elroy,  intending 
to  make  a  temporary  arrangement  for  the  use  of  the  La  Crosse 
&  Milwaukee  road  from  Tomah  to  Camp  Douglas,  and  ulti- 
mately to  build  its  own  road  between  thes9  points;  but,  said 
arrangement  soon  failing,  it  altered  and  straightened  the  line 
of  its  road  so  as  to  run  direct  from  Warren's  Mills  to  Camp 
Douglas,  and  discontinued  and  took  up  its  road  from  the  for- 
mer place  to  Tomah.    Held^ 

(1)  That  the  power  to  extend  its  road  southward  to  the  state  line 
could  be  exercised  only  by  building  a  road  continuously  from 
the  fixed  terminal  point  at  Tomah. 

(2)  That  a  mere  resolution  to  extend  the  road  from  Tomah 
southward  was  not  an  exercise  of  the  power. 

(3)  That  as  there  was  an  actual  extension  of  the  road  south- 
ward from  Tomah,  so  as  to  acquire  a  new  southern  terminus 
for  such  road  at  Elroy,  defendant  could  not  straighten  its  road 
between  Warren's  Mills  and  Elroy,  under  any  power  to  change 
the  "location"  or  the  "route,"  given  by  sec.  5  of  the  original 
charter,  nor  under  the  power  conferred  by  sec.  23  of  the  gen- 
eral railroad  act  of  1872. 

(4)  That  even  if  the  road  were  extended  southwardly  as 
contemplated  by  the  act  of  1870,  such  extension  would  still  be 
accessory  to  the  principal  road,  whose  southern  terminus  is 
fixed  by  the  charter  at  Tomah. 
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6.  The  power  to  chanffe  the  **route"  of  its  road,  conferred  by  the 

act  of  1872  on  each  railroad  company  organized  under  it,  is  a 
power  to  change  it  between  the  terminal  points  specified  in  the 
patent,  and  not  to  change  the  termini  themselves ;  and  it  is 
matter  of  doubt  whether  such  change  can  involve  a  change  of 
the  counties  specified  in  the  articles  of  association.] 

7.  Defendent's  charter,  being  granted  in  perpetuity,  and  being  a 

contract  ujyon  a  consideration  proceeding  from  the  State  to  the 
corporation,  is  binding  in  perpetuity,  unless  sooner  determined 
by  law;  and  until  the  law  governing  it  is  changed,  defendant 
cannot  evade  the  duty  of  maintaining  and  operating  its  road, 
without  breach  of  contract. 

8.  The  road  (from  Warren's  Mills  to  Tomah)  which  defendant  is  re- 

quired by  ch.  31,  laws  of  1873,  to  relay  and  equip  is  part  of  its 
chartered  road,  which  it  had  built  and  was  bound  to  maintain. 

9.  Defendant's  act  in  discontinuing  and  taking  up  its  road  from 

Tomah  to  Warren's  Mills,  is  such  an  ofiense  against  the  pro- 
visions of  its  charter,  and  such  a  violation  of  public  law,  as 
works  a  forfeiture  under  R.  S.,  ch.  160,  sec.  4  subds.  1  and  2. 

10.  A  demurrer  to  defendant's  answer  was  sustained  on  the  grounds 
above  stated,  and  leave  given  defendant  to  answer  over  to  the 
information  by  the  first  day  of  next  term. 

Action  in  the  nature  of  quo  warranto,  commenced  in  this 
court  in  August,  1873  by  the  Attorney  General,  on  leave  granted 
by  the  court,  to  have  a  forfeiture  of  defendants  charter  ad- 
judged, and  the  corporation  dissolved.  A  decision  of  the  court 
upon  a  demurrer  to  the  complaint  will  be  found  reported  in  34 
Wis.,  197-217;  and  reference  is  made  to  that  report  for  a  some- 
what full  statement  of  the  complaint.  After  its  demurrer  was 
overruled,  defendant  filed  an  answer,  which,  in  addition  to  a  gener- 
al denial,  alleged  in  substance  the  following  facts:  By  ch.  516,  P. 
&  L.  Laws  of  1870,  the  legislature  of  this  state  amended  defendant's 
charter  so  as  to  authorize  the  company  to  extend  its  railroad  to  the 
south  line  of  this  state.  The  amendment  was  accepted  by  the 
company,  and  on  the  first  of  September,  1871,  the  board  of  direct- 
ors, being  expressly  authorized  thereunto  by  the  stockholders,  duly 
adopted  a  resolution  extending  the  line  of  defendant's  railway  from 
Tomah  to  ikhe  south  line  of  this  state,  and  also  adopted  a  resolution 
instructing  D.  A.  Baldwin,  the  president  of  the  company,  *'to  cause 
immediatelv  the  line  of  said  extended  road  to  be  surveyed  and  final- 
ly located,'  from  Tomah,  upon  the  most  direct  and  feasible  route 
to  Elroy,  in  the  county  of  Juneau,  in  this  state,  and  to  proceed 
with  the  immediate  construction  of  said  road  as  ifar  as  Elroy,  "and 
to  cause  the  said  extended  line  to  be  surve3'ed  and  finally  located" 
from  Elroy  to  the  south  line  of  the  state  at  the  earliest  practicable 
period.  Pursuant  to  the  instructions  of  the  board,  the  president  of 
the  company  caused  seven  or  eight  lines  to  be  run  by  competent 
locating  engineers,  with  a  view  to  extending  said  line  of  road  from 
Tomah  to  Elroy  by  the  most  direct  and  feasible  route;  and  said 
engineers,  by  reason  of  the  character  of  the  country  between  the 
two  points,  were  unable  to  find  a  proper  and  practicable  route  be- 
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tween  them,  except  by  running  for  twelve  or  thirteen  miles  parallel 
with  the  Milwaukee  &  St.  Paul  Railway,  (formerly  the  La  Crosse 
&  Milwaukee  Railroad),  a  road  running  out  of  Tomali;  and  it  was 
ascertained  that  a  railroad  could  not  be  constructed  in  a  direct,  or 
even  tolerably  direct,  route  southerly  from  Tomah  to  Elroy  with- 
out an  expense  of  near  a  million  of  dollars  in  tunneling  alone,  and 
without  such  grades  as  to  render  the  road,  if  constructed,  "difficult 
of  operation  without  constant,  burdensome,  permanent  and 
extraordinary  expense  and  delays."  Thereupon  ''the  said  ex- 
tended line  of  road  was  surveyed  and  finally  located"  from 
Tomah  along  and  parallel  with  the  Milwaukee  &  St.  Paul  Rail- 
way to  Camp  Douglas,  a  station  on  said  last  named  road,  and 
from  thence  in  a  southerly  direction  to  Elroy;  "which  location 
and  line  was  the  only  possible  arid  practicable  one  from  Tomah  to 
Elroy;"  and  was  duly  adopted  by  the  defendant  company.  Imme- 
diately thereafter,  defendant  condemned  "  the  portions  of  the  right 
of  way  needed  for  said  extended  railway  "  between  Camp  Douglas 
and  Elroy,  and  proceeded  immediately  with  the  construction  of  said 
road  thereon,  and  made  the  embankment  and  prepared  it  for  the 
iron  track,  at  an  expense  of  about  $130,000.  This  location  was 
mode  in  perfect  good  faith,  with  the  intention  of  constructing  the 
road  thereon;  and  negotiations  were  immediately  entered  upon  for 
the  temporary  use,  under  contract,  of  the  track  of  the  Milwaukee 
&  St.  Paul  Railway  between  Tomah  and  Camp  Douglas;  and  it  was 
understood  by  the  officers  of  the  defendant  company  that  said  nego- 
tiations had  resulted  in  the  consent  of  the  officers  of  the  Milwau- 
kee &  St.  Paul  Company  to  the  use  of  their  said  track  by  defendant 
until  the  succeeding  spring;  and  for  this  reason  defendant  duly  re- 
solved to  postpone  the  construction  of  that  portion  of  its  said  road 
lying  between  Tomah  and  Camp  Douglas  until  said  succeeding 
spring,  to  wit,  the  spring  of  1873,  and  to  construct  immediately 
only  that  portion  lying  between  Camp  Douglas  and  Elroy.  After- 
wards, in  July,  1872,  defendant  ascertained  that  it  would  be  impos- 
sible to  make  the  arrangements  above  stated  with  the  Milwaukee  & 
St.  Paul  Company,  for  tne  use  of  its  track,  except  upon  terms  which 
would  defeat  the  successful  operation  of  defendant's  road  during 
the  time  it  was  using  said  track;  and  it  therefore  became  necessary 
for  defendant  to  construct  immediately  "  the  whole  of  its  said  ex- 
tended line  of  road."  The  line  of  said  road  "so  surveyed  and  fi- 
nally located  and  partially  constructed  and  operated  "  from  War.- 
ren's  Mills  to  Elro3%  by  way  of  Tomah  and  Camp  Douglas,  was 
circuitous,  extremely  crooked  and  indirect,  and  some  miles  fur- 
ther than  a  direct  line  from  Warren's  Mills  to  Elroy  by  way 
of  Camp  Douglas.  Accordingly,  at  a  meeting  of  the  board  of  di- 
rectors duly  held  on  the  5th  of  August,  1872,  the  following  pre- 
amble and  resolutions  were  adopted,  more  than  two-thirds  of  the 
whole  board  voting  therefor:  "  Whereas^  the  West  Wisconsin  Rail- 
way Company  has  extended,  as  authorized  by  ch.  516  of  the  pri- 
vate and  jocai  laws  of  the  State  of  Wisconsin  for  the  year  1870,  its 
railway  from  the  village  of  Tomah,  in  Monroe  county,  in  said  State, 
to  the  village  of  Elroy,  in  the  county  of  Juneau,  by  way  of  Camp 
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Douglas  on  the  Milwaukee  &  St.  Paul  Railway;  and  tchereas,  the 
portion  of  this  route  from  Warren's  to  Camp  Douglas  is  extremely 
and  unnecessarily  crooked :  and  whereas^  it  appears  to  the  directors 
of  the  company  that  said  portion  of  the  line  or  route  of  said  rail- 
way will  be  materially  straightened  and  improved  by  altering  the 
same  as  surveyed  and  partially  constructed  and  in  operation,  so  as  to 
run  direct  from  Warren's  to  Camp  Douglas  aforesaid:  Therefore,  re- 
solved, that  for  the  purpose  of  straightening  and  improving  the 
line  of  the  West  Wisconsin  Railway,  that  portion  thereof  located 
and  partially  constructed  and  operated  between  Warren's  station 
and  Camp  Douglas  on  the  Milwaukee  &  St.  Paul  Railway  be,  and 
the  same  is  hereby,  changed  and  altered,  so  as  to  run  direct  from 
said  Warren's  to  said  Camp  Douglas,  as  shown  by  the  map  hereto 
annexed."  A  copy  of  said  preamole  and  resolutions,  with  the  map 
therein  referred  to,  was  duly  certified  and  filed  in  the  office  of  the 
clerk  of  tlie  circuit  court  of  the  proper  county  on  the  8th  of  No- 
vember, 1872.  A  copy  of  the  same  map  is  also  made  a  part  of  the 
answer;  and  it  is  averred  that  the  line  of  said  road  was  greatly  im- 
proved and  straightened,  and  the  distance  between  Warren's  Mills 
and  Camp  Douglas  and  Elroy  materially  lessened  by  the  alterations 
so  made.  Under  the  resolution  above  recited  the  line  of  said  road 
as  changed  was  duly  located,  and  the  location  duly  adopted,  so  as 
to  -run  in  an  air  line  from  Warren's  Mills  to  Camp  Douglas, 
and  the  road  so  altered  was  constructed  in  good  faith  at  a 
necessary  cost  of  about  $380,000.  The  cost  of  the  road  from  Tomah 
to  Camp  Douglas,  as  located  before  said  change,  would  have  been 
$125,000.  After  the  construction  of  said  altered  line  of  road,  de- 
fendant took  and  removed  the  ties  and  the  iron  rails  from  that  por- 
tion of  its  road  lying  between  Warren's  Mills  and  the  village  of 
Tomah,  and  laid  the  same  upon  the  altered  line  of  said  road  from 
Warren's  Mills  to  Camp  Douglas,  and  ran  its  rolling  stock  thereon, 
and  has  since  operated  the  same  as  a  part  of  the  main  line  of  its 
railway,  and  has  not  used  the  embankment  lying  between  Warren's 
Mills  and  Tomah.  Defendant  built  no  new  road  and  removed  no 
iron  and  ties  from  any  of  its  road  during  the  year  1872,  except  as 
hereinbefore  stated.  Defendant's  railway  never  extended  into  the 
villcige  of  Tomah;  and  that  village  never  extended  any  aid  to  the 
road.  Long  prior  to  the  aforesaid  alteration  in  its  line,  defendant 
had  constructed  its  whole  road  to  the  city  of  Hudson,  and  had  re- 
ceived patents  from  this  State  and  the  tfnited  States  for  all  lauds 
enuring  to  it  under  the  acts  of  Congress  of  June  3.  1856,  and  May 
5,  1864,  and  the  acts  of  the  State  legislature  above  mentioned.  Said 
change  in  the  line  of  its  road  made  a  more  direct  line  between  Mad- 
ison and  Portage  and  the  termination  of  defendant's  road  to  Hud- 
son. And  defendant  denies  that  it  has  in  any  manner  violated  the 
provisions  of  its  charter,  or  of  any  law  of  the  State  applicable  to 
and  binding  upon  said  company. 

The  answer  contained  various  other  allegations,  tending  to  show 
that  the  relaying  of  its  track  between  Warren's  Mills  and  Tomah, 
and  the  operation  of  a  road  between  those  places,  would  be  expen- 
sive to  and  oppressive  upon  the  defendant,  and  would  not  be  war- 
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ranted  by  the  business  which  could  be  done  thereon;  and  that  the 
village  of  Tomah  was  otherwise  supplied  with  ample  railroad  facil- 
ities. It  further  set  forth  the  facts  relative  to  the  execution  of  a 
trust  deed  upon  tha  defendant's  property  and  franchises,  in  pur- 
suance of  authority  granted  by  the  legislature,  and  insisted  that  the 
trustees  named  in  the  deed  were  necessary  parties  to  this  action. 
The  plaintiff  demurred  to  the  answer  as  not  stating  a  defense. 
H.  L.  Palmer y  of  counsel  with  the  attorney  general :  * 
I.  The  complaint  states  a  case  under  R.  o.,  ch.,  160,  sec.  4.  1. 
Defendant  changed  the  terminus  of  the  road  from  Tomah  to  Camp 
Douglas,  and  abandoned  that  part  of  its  road,  as  originally  located 
and  constructed,  extending  from  Tomah  to  Warren  s  Mills,  with- 
out authority  from  the  legislature,  (a)  There  is  nothing  in  its 
charter  to  authorize  such  change  or  abandonment.  The  southern 
terminus  of  the  road  having  been  duly  established,  as  authorized 
by  sec.  5  of  the  charter,  in  the  town  of  Tomah,  there  was  no  provis- 
ion in  the  charter  for  changing  such  terminus.  The  only  authority 
given  the  company  to  locate,  construct,  alter,  or  operate  a  railroad, 
is  expressly  limited  to  a  road  ext-ending  "  from  such  point  as  the 
directors  shall  determine  in  the  town  of  Tomah,"  etc., '"  to  such  point 
on  Lake  St.  Croix,  between  townships  25  and  31,  as  the  directors 
shall  determine."  The  whole  power  conferred  was  limited  to  some 
line  between  these  two  points,  (b)  Ch.  58,  Laws  of  1859,  in  force 
when  defendent's  charter  was  granted,  prohibits  railroad  companies 
from  taking  up  or  removing  any  part  of  their  tracks,  except  under 
certain  circumstances,  and  contains  a  proviso  that  the  act  ''  shall 
not  be  construed  so  as  to  prevent  such  company  *  *  from  straight- 
ening or  changing  their  track,  such  alteration  not  to  change  the  gen- 
eral line  of  the  established  track,  or  discommode  the  original  termini 
or  stations."  It  may  be  claimed  that  this  act  was  repealed  by  ch.  119  of 
1872.  Sec.  56  of  the  latter  expressly  repeals  sixteen  entire  chapters  and 
one  section  of  another  chapter,  of  the  general  laws  ;  but  ch.  58  of 
1859  is  not  among  these.  The  prohibition  contained  in  it  against 
changing  the  original  termini  of  railroads  is  not  repealed  by  the 
act  of  1872,  unless  by  implication  ;  and  it  will  not  be  held  by  this 
court  to  be  impliedly  repealed,  "if  both  acts  may  consist  together." 
Atfy  GerCl  v,  Brown^  1  Wis.,  513,  and  cases  there  cited.  But  the 
two  statutes,  so  far  as  they  affect  the  right  to  change  the  estab- 
lished termini  of  railroads,  may  well  stand  together.  The  words 
"  route  of  their  road  "  in  the  law  of  1872,  have  reference  only  to 
the  course  or  direction  of  an  existing  road,  between  established 
termini,  and  the  words  "  any  part  of  their  road  "  refer  to  the  track 
and  roadbed  along  the  route  or  course  authorized  to  be  changed. 
Any  other  construction  of  the  language  would  lead  to  absurd  con- 
sequences. A  railroad  company  would  have  the  right  to  change 
both  termini  of  its  road,  and  construct  and  operate  an  entirely  dif- 
ferent road,  between  entirely  different  points  from  those  authorized 

*Mr.  Palmer^  8  brief  wan  prepared  and  reported  as  a  part  of  the  ailment  on  de- 
fendant's demurrer  to  the  complaint  (84  Wis. ,  204) ;  but  that  demurrer  having  been 
treated  merely  as  one  to  the  jurisdiction,  so  much  of  the  argument  then  made  as  is 
pertinent  to  the  present  demurrer,  is  here  reported  more  fully. — Kep. 
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by  its  charter-  (c.)  But  if  the  several  acts  of  the  lepslature  are 
to  be  so  construed  as,  by  their  terms,  to  confer  upon  tne  defendant 
power  to  change  the  terminus  of  its  road  from  Tomah  to  Camp 
Douglas,  then  it  is  insisted  that  it  was  incompetent  for  the  Legis- 
lature of  Wisconsin,  without  the  consent  of  Congress,  to  grant  any 
such  power.  Counsel  here  recited  various  provisions  in  the  acts  of 
Congress  granting  the  lands  to  the  State,  and  in  the  acts  of  the 
State  legislature  in  conferring  the  grant  upon  the  defendant  com- 
pany, and  argued  that  the  lands  were  granted  and  accepted  in  trust 
for  the  construction  of  a  road  from  Tomah  to  Lake  St.  Croix,  and 
that  it  was  not  in  the  power  of  the  legislature  to  dispose  of  the 
lands  except  in  strict  conformity  with  the  trust.  2.  If  the  acts  of 
defendant  in  changing  its  terminus  and  abandoning  a  part  of  its 
road  as  originally  constructed,  were  done  without  legislative  au- 
thority, they  constitute  such  an  offense  against  the  provisions  of 
its  charter,  and  of  the  several  acts  of  the  legislature  affecting  the 
company,  as  will  support  this  action  under  sec.  4,  ch.  160,  R.  b. 

IL  A  complete  case  for  the  relief  here  sought  is  made  by  ch.  31, 
laws  of  1878,  if  that  is  a  valid  enactment.  And  sec.  1,  art.  I,  of 
the  constitution  of  this  State,  which  relates  to  corporations  ''with- 
out banking  powers  or  privileges,"  expressly  authorizes  such  legisla- 
tion, by  providing  that  **  all  general  laws  or  special  acts  enacts  under 
the  provisions  of  this  section,  may  be  altered  or  repealed  by  the  leg- 
islature at  any  time  after  their  passage."  Where  an  absolute  pow- 
er to  alter,  annul,  or  repeal  acts  of  incorporation  has  been  reserved 
to  the  legislature,  the  power  to  repeal  is  unqualified.  1  Am.  Law 
Rev,  151;  Miller  t\  The  State,  15  Wall,  478,  488;  Pefm,  College 
Cases,  13  id.,190,  213;  Olrott  r.  Supervisors,  16  id.,  678,  694;  Sher- 
man  v.  Smith,  1  Black  587;  Agricultural  Branch  li.  R.  Co,  v.  Win^ 
Chester,  13  Allen,  29;  Comm.  t\  Eastern  Jt.  R.  Co.,  103  Mass.,  254; 
Nazro  v.  Merchants  Mut.  Ins.  Co.,  14  Wis,.  295;  Chapin  i\  Crusen, 
31  id.,  209,  215;  Att'tj  Gen' I  v.  R.  R.  Cos.,  35  id.,  425. 

L.  S.  Dixon,  of  counsel  with  the  Attorney-General,  contended: 
1.  That  sec.  5.  of  defendant's  charter  did  not  authorize  a  change  of 
terminal  points;  that  it  fixed  both  the  termini  of  the  road  within 
certain  limits,  subject  to  the  discretionary  power  vested  in  the 
board  of  directors  to  determine  the  particular  points,  within  those 
limits,  from  which  the  road  should  start,  and  at  which  it  should 
end;  and  such  power  having  been  exercised,  the  terminal  points 
fixed  and  the  road  built  between  them,  the  authority  of  the  direct- 
ors in  this  behalf  was  exhausted;  that  the  termini  were  thus  defi- 
nitely and  finally  fixed  by  the  leqislatnre  through  the  action  and 
determination  of  the  directors  specially  authorized  for  that  pur- 
pose; that  this  is  confirmed  by  the  language  of  the  act  of  Con- 
gress of  May  5,  3864,  and  by  that  of  sec.  1,  ch.  232  of  1865;  and 
that  the  power  to  '*  alter,  change  the  location  of,  reconstruct," 
etc.,  given  by  the  charter,  is  only  a  power  to  make  such  changes 
in  a  road  between  two  fixed  termini.  2.  That  the  power  given 
the  director^*  of  railroads  by  the  general  railroad  law  (sec.  23,  ch. 
119,  laws  of  1872,)  upon  a  vote  of  two-thirds  of  their  whole 
number,  "  to  alter  or  change  the  route  or  any  part  of  the  route  of 
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their  road,  if  it  shall  appear  to  them  that  the  line  can  be  improved 
thereby,"  dees  not  include  a  power  to  alter  the  terminal  points  of 
the  road  and  destroy  its  identity. '  It  is  an  improvement  of  "  the 
line  "  as  constructed,  and  not  its  destruction  and  a  creation  of  a 
different  line.  The  line  of  a  company's  road,  as  constructed,  is  an 
ascertained,  definable  thing,  having  a  certain  place  of  beginning 
and  ending.  Cut  loose  from  terminal  points  in  the  interpretation 
of  this  statute,  and  we  shall  have  no  "lines"  of  railroads  in  this 
State,  but  only  rows  "  of  magic  shadow  shapes  that  come  and  go;" 
dissolving  views  of  roads  that  run  in  any  and  every  direction,  or 
none  at  all,  at  the  caprice  of  boards  of  directors.  3.  That  the  pro- 
vision of  sec.  3,  ch.  516,  P.  &  L.  laws  of  1870,  which  authorizes  the 
company  "  to  extend  the  line  of  said  road  to  the  south  line  of  this 
State,"  refers  to  "  the  line  "  of  road  then  built  and  in  operation  from 
Lake  St.  Croix  to  Tomah.  *'  To  '*  extend  "  the  line  of  that  road  as 
authorized  is  obviously  not  to  build  a  new  line  from  Lake  St.  Croix, 
or  any  place  north  of  Tomah,  to  the  State  line,  but  to  prolong  or 
continue  the  line  referred  to  as  an  existing  integral  line.  Web- 
ster's Die,  ''  Extend."  And  when  the  legislature  authorized  ex- 
tending the  line  of  said  road,  certainly  an  actual  and  not  a  mere 
pap€7'  extension  was  intended.  Looking  at  the  facts  as  they  existed 
respecting  defendant's  road  at  the  time  the  track  in  question  was 
removed,  it  must  be  seen  and  held  that  Tomah  was  then  the  true 
and  only  southern  terminus  of  the  road.  And  if  so,  then  the  re- 
moval of  the  road  from  Tomah  was  an  unlawful  act,  for  which  the 
franchises  of  the  company  are  liable  to  forfeiture  under  the  general 
statute  (R.  S.,  ch.  160,  sec.  4;  Tay.  Stats.,  1808,  §  8),  as  well  as 
under  en.  31,  laws  of  1873.  The  real' effect  of  the  latter  statute 
was,  conditionally  to  relieve  the  company  from  the  forfeiture  al- 
ready incurred.  Sec.  5  of  the  charter,  and  sec  23,  ch.  119.  Laws  of 
1872,  by  authorizing  certain  changes  in  the  line  of  road  to  be  made 
in  certain  specific  ways,  impliedly  prohibited  every  other  change; 
and  this  was  equivalent  to  an  express  prohibition.  And  it  is  confi- 
dently submitted  that  neither  at  the  common  law  nor  under  the 
statutes  can  a  corporation  of  this  kind,  in  whose  favor  the  power 
of  eminent  domain  has  been  exercised,  abandon  any  considerable 
portion  of  its  road,  or  of  its  franchise,  without  working  a  forfeiture 
of  its  corporate  rights,  at  the  election  of  the  State,  or  of  the  sov- 
ereign legislative  power  that  created  it. 

I  Has  &  Bryant,  for  respondent,  argued  substantially  as  follows: 
A.     As  to  tiie  right  of  State  to  mamtainthis  action  under  sec.  4, 
ch.  160,  R.  S. 

L  The  legislation  of  the  State,  prior  to  1873,  in  terms  author- 
ized the  acts  complained  of.  1.  The  charter  never  fixed  Tomah  as  a 
terminus,  or  even  as  a  station  on  this  railway.  It  provided  that  the 
road  should  be  located  "from  such  point  as  the  directors  shall  de- 
termine in  the  town  of  Tomah  in  the  county  of  Monroe,  or  on  the 
track  of  the  Milwaukee  &  La  Crosse  Railroad,  or  of  any  other  rail- 
road running  out  of  Tomah."  And  after  the  location  was  actually 
made  in  the  toum  of  Tomah,  no  positive  provision  of  the  charter  re- 
quired that  location  to  be  perpetually  maintained.    If  any  provision 
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lay  in  the  law  for  continuing  the  line  of  the  road  as  originally  loca- 
ted, or  for  not  proceeding  beyond  that  place  as  a  terminus,  it  was  of 
a  negative  kind,  resulting  from  exhaustion  of  chartered  rights  by  a 
single  location  of  the  track,  and  the  want  of  a  grant  of  power  to 
proceed  further  south  than  that  town,  or  the  track  of  the  Milwau- 
kee &  La  Crosse  Railroad.  But  sec.  5  of  the  original  charter  pro- 
vides that  "  said  company  shall  have  power  to  connect  its  railroad 
with  any  other  railroad  in  this  state,  and  to  operate  the  same 
in  connection  with  such  other  railroad."  This  is  not  a  grant  of 
power  to  connect  with  such  roads  merely  as  should  be  reached  or 
crossed  by  this  in  its  original  course,  because  the  case  is  fully  pro- 
vided for  earlier  in  the  same  section,  and  the  scope  of  the  words 
quoted  is  manifestly  design  to  be  much  greater.  '*  To  connect  its 
railroad  with  any  other  railroad  in  this  State,''^  necessarily  implies 
the  construction  of  a  track  over  the  country  lying  between  its  road 
and  such  other,  no  matter  what  the  distance,  provided  only  it  be 
within  this  State.  Any  limitation  upon  this  construction  would  be 
an  arbitrary  restraint  imposed  upon  words  which  are  so  plain  as  not 
to  admit  of  interpretation,  and  would  as  well  exclude  power  to  con- 
nect with  a  road  one  mile  distant  as  with  one  fifty  miles  distant. 
Belleville  R.  i?.  Co.^vs.  Gregory^  15  111.,  20;  Newhall  vs  R,  R.  Co.^ 
14  id.,  273.  2.  To  "  make  assurance  doubly  sure,"  however,  the 
company  obtained  the  act  of  1870  (ch.  516,  P.  &  L.,)  which  in  terms 
authorized  it  "  to  extend  the  line  of  said  road  to  the  south  line  of 
this  State."  Accordingly,  in  September,  1871,  as  the  answer  shows, 
the  board  of  directors,  with  the  express  authorization  of  the  stock- 
holders, adopted  a  resolution  for  the  purpose  of  making  such  exten- 
sion of  the  road  to  the  south  border  of  the  State,  and  instructed 
the  president  of  the  company  to  cause  an  immediate  survey  and 
location  to  be  made  of  the  line  soutli  from  Tomah,  and  to  proceed 
immediately  to  construct  the  road  as  far  as  Elroy,  where  it  might 
connect  with  the  Chicago  &  Northwestern  road  then  building;  and 
a  line  was  actually  surveyed  and  located  from  Tomah  to  Elroy,  upon 
the  only  feasible  route,  via  Camp  Douglas,  a  point  on  the  M.  &  St. 
P.  Railway,  and  the  road  was  actually  constructed  from  Camp 
Douglas  to  Elroy,  in  the  expectation  of  using  the  track  of  the  M. 
&  St.  P.  Railway  from  Tomah  to  Camp  Dougles  until  a  track  could 
be  constructed  by  defendant  between  these  points  the  following  year. 
Thus,  by  the  law  of  the  State,  and  the  action  of  the  company 
under  it,  Tomah,  never  possessing  any  positive  right  of  its  own, 
lost  all  title  to  be  designated  or  regarded  as  a  terminus  of 
defendant's  railway;  Elroy  becoming  the  southern  terminus  and 
Tomah  an  intermediate  station.  3.  The  company  now  met  an 
obstacle  to  the  fulfilment  of  its  plan  in  the  refusal  of  the 
M.  &  St.  P.  Company  to  permit  the  use  of  its  track  from 
Tomah  to  Camp  Douglas  ;  and  the  directors,  looking  to  the  con- 
venience of  the  stockholders  and  the  interests  of  the  general  pub- 
lic, shortened  and  perfected  this  part  of  its  route  by  reconstructing 
the  road  in  a  direct  line  from  Warren's  Mills  to  Camp  Douglas. 
Did  the  law  authorize  this  change  ?  (1)  The  charter  empowered 
the  company  "  to  survey,  locate,  construct,  complete^  alter,  change 
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the  location  of^  reconstruct^  maintain  and  operate  a  railroad"  from 
any  point,  to  be  determined  by  the  directors,  in  the  town  of  Tomah, 
or  on  the  track  of  any  railroad  running  out  of  that  town.  Camp 
Douglas  was  a  point  on  the  line  of  a  road  running  out  of  Tomah. 
So,  also,  by  the  change  defendant  connected  its  road  with  the  Wis- 
consin Valley  road  running  out  of  Tomah.  Thus,  two  points  were 
reacheci,  either  of  which  might  have  been  originally  selected  by 
the  directors  under  the  charter.  The  language  above  quoted 
plainly  indicates  that  the  companj^  after  having  once  constructed 
and  completed  its  road,  might  change  its  location  and  reconstruct  it. 
How  much  of  the  road,  as  once  constructed  and  completed,  could 
thus  be  relocated  and  reconstructed  ?  In  other  words,  what  limits 
were  intended  to  be  placjed  upon  the  power  so  clearly  granted  ? 
Obviously,  the  original  limits  mentioned  in  the  charter,  for  the  con- 
struction of  the  road.  It  was  granted  the  directors  once  to  review 
their  own  action,  and  to  exercise  again  the  discretion  originally 
extended  to  them  respecting  the  line  of  the  road.  Boston  &  Prow 
R.  R,  Co,  V.  Midland  R.  R.  Co.  1  Gray,  340.  We  say  once^  because 
the  grant  of  power  to  change  and  reconstruct  seems  to  be  exhausted 
by  a  single  use,  upon  the  same  principle  that  a  power  to  first  con- 
struct is  so  exhausted.  The  company,  then,  had  power  to  take  up 
the  track  it  had  once  laid,  to  abandon  the  first  location,  provided 
that  it  reconstructed  its  road  in  such  a  manner  as  to  make  it  ac- 
complish the  ends  pointed  out  by  its  act  of  incorporation.  (2)  The 
acts  complained  of  have  suflRcient  warrant  in  the  general  railroad  law, 
ch.  119,  Laws  of  1872.  By  sec.  55  of  that  act  every  existing  railroad 
company  was  subjected  to  its  provisions,  and  invested  with  all 
the  power  and  privileges  conferred  by  it.  By  sec.  23.  a  general 
power  is  granted  to  directors  of  any  railroad  company,  to  ''  at  any 
time  alter  or  change  the  route,  or  anj'  part  of  the  route,  of  the  road, 
or  any  part  of  their  road  as  constructed^  a  \i  shall  appear  to  them 
that  the  line  can  be  improved  thereby,"  subject  to  certain  limita- 
tion, none  of  which  are  applicable  here.  To  escape  the  effect  of 
this  provision  as  a  perfect  warrant  for  the  action  of  the  company 
here  compained  of,  it  is  claimed  that  the  act  of  1859,  so  far  as  it 
relates  to  termini,  is  still  in  force.  But,  (a)  sec.  23  of  the  act  of 
1871,  is  manifestly  a  revision  of  the  entire  subject  matter  of  the  act 
of  1859,  and  therefore  repeals  that  act  wholly,  although  it  be  not 
wholly  inconsistent  with  it.  Lewis  t\  Stout,  22  Wis.,  234,  236. 
The  rule  is  specially  applicable  here  because  it  is  manifest  from  the 
statute,  and  otherwise  known  as  a  fact,  that  this  act  of  1872  was 
adopted,  after  much  consideration,  as  a  general  railroad  law,  for  the 
purpose  of  compiling  into  one  act  all  previous  provisions,  and  thor- 
oughly revising  the  entire  subject  of  the  incorporation  and  the 
corporate  franchises  and  powers  of  railroad  companies;  and  during 
the  same  session  similar  acts  were  passed  relating  to  other  corpora- 
tions, upon  the  spur  of  the  ftcently  adopted  constitutional  amend- 
ment againt  special  legislation.  See  also  Burlander  v.  M.  &  St.  P. 
Ry  Co.,  26  Wis.,  76.  (b.)  The  act  of  1859  is  clearly  repugnant  to 
that  of  1872.  It  is  claimed  that  there  may  remain  of  it  a  provision 
against  changing  termini.    But  that  act  established  no  substan- 
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tive  rule  against  changing  termini;  the  words  ''  termini"  and 
"  station "  being  introduced  in  an  exception  to  an  exception 
— a  limitation  to  a  proviso  ingrafted  on  the  substantive  enact- 
ment. The  act,  as  a  whole,  is  swept  away.  It  is  manifest  that 
under  the  act  of  1872,  stations  may  be  abandoned  when  cities, 
towns  and  counties  may  ;  any  part  of  the  track  may  be  taken 
up.  Does  one  word  of  the  act  stand — a  word  not  used  to  express 
a  rule  established,  but  only  an  exception  to  that  rule?  It  is  argued 
that  under  the  act  of  1872,  standing  alone,  a  road  constructed 
from  Milwaukee  to  Madison  might  be  changed  to  one  between  Ra- 
cine and  Portage  Cit^^;  and  this  is  claimed  to  be  an  absurd  conse- 
quence. It  is  not  legally  absurd,  but  directly  within  the  spirit  of 
the  law;  although  it  may  be  answered  better  that  such  a  proceeding 
would  be  more  than  a  change.  A  company  formed  under  that  law 
may  at  an.y  time  surrender  its  corporate  franchises.  So  any  body  of 
men  may  at  any  time  form  a  company  under  that  law  and  build  a 
railroad.  Having  been  a  company  engaged  in  operating  a  road  be- 
tween two  given  points,  the  same  men  may  lawfully  surrender  that 
franchise,  and  become  a  company  operating  a  railroad  between  two 
other  points,  and  may  emplo}'^  their  iron  and  cars  upon  the  new 
route.  Such  a  general  opening  up  of  the  railroad  business  to  any 
that  will  engage  in  it,  precisely  as  manufacturing  is  opened,  consti- 
tutes the  leading  feature  of  the  law.  The  power  to  cnange  part  of 
a  road,  constructed,  is  a  less  power,  to  some  extent  contained  in  the 
other,  within  the  whole  spirit  of  the  law,  and  only  limited  by  obli- 

fations  to  municipal  corporations  which  have  acquired  vested  rights 
y  giving  corporate  aid.  (c.)  Whether  the  act  of  1859  be  absolute- 
ly repealed  or  not,  both  the  charter  of  the  company  (acts  of  1863 
and  1870)  and  the  act  of  1872  authorized  it  to  do  the  act  complained 
of.  (d.)  We  have  already  shown  that  before  the  change  of  location 
Tomah  had  ceased  to  be  the  terminus  of  defendant's  road;  and  the 
provision  of  the  act  of  1859  relating  to  termini,  if  still  in  force, 
had  no  application  to  the  case. 

II.  It  was  competent  for  the  legislature  of  this  State  to  grant 
to  the  company  the  power  which  it  has  exercised.  The  lauguage 
of  the  acts  of  Congress  of  1856  and  1864,  as  to  the  purpose 
to  which  the  lands  granted  thereby  should  be  applied,  was 
manifestly  intended  merely  to  secure  their  application  to  the 
construction  of  a  railroad;  and  it  was  provided  that,  unless  that 
purpose  should  be  realized,  the  United  States  might  refuse  pa- 
tents, declare  a  forfeiture,  and  recall  the  grant.  If  that  pur- 
pose was  fulfilled,  the  title  was  to  be  passed  to  the  railroad 
company.  When  so  vested,  it  vested  freed  from  this  condition,  be- 
cause  the  condition  must  hare  been  fulfilled .  The  United  States  im- 
posed no  condition  with  respect  to  the  future  maintenance  of  the 
track  in  any  particular  place;  and  it  may  be  doubtful  whether  the 
sovereifi:n  control  of  the  State  over  its  own  corporative  creature 
could  have  been  so  limited.  The  objection  now  taken  to  the  power 
of  the  State  legislature,  if  maintainable  to  the  extent  claimed, 
would  also  prevent  the  legislature  from  repealing  the  charter  of  the 
company.     It  must  also  prevent  the  destruction  of  the  company, 
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and  of  its  railroad,  by  the  prosecution  of  this  suit.  For  the  lands 
granted,  many,  perhaps,  all  of  which  have  been  sold  to  individuals, 
cannot  be  recalled,  nor  can  the  property  in  the  land,  iron  and  cars, 
be  taken  from  the  stockholders;  and  therefore  a  judgment  of  ouster 
must  destroy  the  road.  Conceding,  however,  for  the  argument's 
sake,  that  the  route  fixed  by  congress  must  be  maintained,  this  is 
to  be  taken  reasonably.  Taking  the  two  acts  of  1856  and  1864  to- 
gether, it  is  manifest  that  the  route  designated  by  congress  was 
from  Madison  via  Portage  City  to  Lake  St  Croix.  The  change  now 
made  is  no  diversion  from  the  general  route.  It  falls  within  that 
class  of  changes  which,  upon  all  the  authorities,  a  corporation  may 
make,  in  furtherance  of,  not  departure  from,  the  original  general 
plan,  without  releasing  a  stock  subscription  or  other  contract  based 
upon  an  anticipation  of  benefits  to  be  derived  from  a  certain  route. 
1  Redf.  on  R.  W.,  211.  sec.  8;  Kenosha  etc.  R.  R,  Co.  t\  Marshy  17 
Wis.,  13.  Before  an  act  of  the  legislatwre  can  be  declared  uncon- 
stitutional, some  provision  of  the  constitution  must  be  plainly  vio- 
lated. With  at  least  equal  reason  it  may  be  insisted  that  before  an 
act  of  the  legislature  in  regulation  of  the  franchises  of  its  corporate 
creatures  shall  be  held  invalid,  the  repugnant  provision  of  an  act 
of  congress,  claimed  to  have  that  effect,  must  be  very  clear. 

B.  As  to  the  right  of  action  under  ch.  31  of  1873,  counsel 
argued,  inter  alia^  that  if  the  previous  conduct  of  the  defend- 
ant in  abandoniag  its  old  track  from  Warren's  Mills  to  Tomah 
was  lawful,  the  right  of  way  acquired  by  the  company  over  lands 
between  those  points  had  been  surrendered,  and  the  lands  relieved 
from  the  servitude,  and  the  track  could  not  be  again  laid  on  that 
route  without  a  new  exercise  of  the  right  of  eminent  domain.  The 
question  presented  by  the  act  of  1873,  stated  most  favorably  for  the 
plaintiff,  is,  whether  the  legislature  can  procure  a  railway  company, 
having  a  line  of  road  already  built  under  a  charter  granted  by  the 
State,  to  construct,  maintain,  and  operate  another  and  entirely  in- 
dependent road  within  a  limited  time;  to  declare  that  a  failure  to 
do  so  shall  work  judicial  forfeiture  of  its  charter;  and  to  require  the 
court  to  pronounce  that  judgment.  The  law  is  clearly  an  outrage 
upon  every  line  of  the  constitution  designed  to  protect  the  vested 
rights  of  property,  to  support  contract  obligations,  to  prevent  re- 
trospective condemnation  of  lawful  acts,  and  to  confine  within  ap- 
propriate bounds  the  legislative  power.  But  it  is  claimed  to  be  an 
exercise  of  the  reserved  right  to  "  alter  or  repeal "  acts  of  incorpor- 
ation. The  existence  of  tnis  suit  demonstrates  that  the  power  to 
repeal  was  not  exercised.  The  act  does  not  profess  to  repeal,  and 
does  not  repeal,  anything,  either  absolutely  or  conditionally.  Is  it 
an  exercise  of  the  power  to  alter?  1.  The  history  of  the  act,  its 
language  and  all  the  circumstances  out  of  which  it  grew,  show  that 
it  was  passed  because  it  was  supposed  to  be  the  preservation,  not 
the  alteration,  of  the  chartered  route.  It  was  a  legislative  decree 
of  specific  performance  to  enforce  a  legal  duty  of  restoring  an  al- 
teration. It  has  been  shown  that  all  this  was  erroneous — that  in 
fact  the  new  line  was  a  lawful  and  authorized  one.  The  theory  of 
the  act  is  thus  destroyed.    To  endeavor  to  sustain  it  an  amendment 
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and  an  alteration,  is  to  overturn  the  idea  of  the  legislature;  to  attrib- 
ute to  their  act  a  character  which  they  did  not  give  it,  and  to  seek  to 
support  it  upon  a  power  which  they  never  designed  to  exercise.  2. 
The  power  to  alter  differs  from  that  to  repeal  in  that  it  is  limited 
within  some  bounds.  Just  what  these  are  may  be  very  difficult  to 
determine  in  many  cases.  But  "  when  it  comes  to  the  question  of 
embarking  in  a  new  enterprise,  the  legislature  cannot  impose  this 
as  a  duty  on  any  corporation."  Paine,  J.,  in  Kenosha  etc.  R,  B. 
Co.  V.  Marsh,  17  Wis.,  13  ;  a  case  which  is  approved  as  expressing 
the  true  limits  of  the  power,  in  Attorney  Gen'l  v.  Railroad  Conv- 
panies,  35  Wis.,  425.  In  this  case  the  old  road,  i.  e.,  the  one  law- 
fully existing  when  the  act  of  1873  was  passed,  is  not  to  be  changed, 
but  is  to  remain  and  be  operated.  The  one  required  to  be  newly 
constructed  from  Warren's  Mills  to  Tomah  is  to  be  t7i  addition  to 
the  other.  The  question  which  Judge  Paine  was  considering  was 
that  of  the  legislative  power  to  substitute  a  new  enterprise  for  that 
first  chartered.  If  the  legislature  has  not  this  power,  still  less  can 
it  compel  a  railroad  company  to  build  an  additional  railway  after  it 
has  once  constructed  one  as  chartered,  and  prescribe  judicial  for- 
feiture as  a  penalty  for  the  o^ense  of  neglect.  This  is  not  to  ''alter." 
3.  Again,  both  the  power  to  repeal  and  the  power  to  alter  relate  to 
the  franchises  and  privileges  which  the  State  grants  to  the  corpora- 
tion. They  may  be  taken  away  altogether.  But  to  charge  it  upon 
a  company  to  build  a  road  additional  to  that  which  it  has  lawfully 
constructed,  is  not  to  alter  the  franchises  and  privileges  which  it 
already  enjoys.  To  impose  new  franchises  and  compel  new  ex- 
penditures as  a  condition  of  not  forfeiting  existing  rignts,  is  unau- 
thorized. Miller  v.  The  State,  15  Wall.,  478. 
John  C.  Spooner,  for  the  defendant,  spoke  as  follows  :  * 

I. 

The  company  acted  within  the  authority  given  by  its  charter. 
1.  Section  5  of  the  original  charter  fixed  no  terminus.  It  left  the 
directors  to  establish  the  northern  terminus  at  such  point  as  they 
might  think  proper,  on  Lake  St.  Croix,  between  townships  thirty- 
six  miles  apart.  As  to  the  southern  terminus  it  also  left  them  a 
liberal  discretion.  The  legislature  obviously  had  but  one  care  as  to 
that  terminus,  viz.,  that  it  should  be  so  established  as  to  make  the 
road,  when  constructed,  practically  and  substantially  a  part  of  the 
continuous  line  of  road  from  Madison  or  Columbus  via  Portage 
City,  to  the  lakes  St.  Croix  and  Superior,  contemplated  by  the  act 
of  Congress  of  June  3,  1856.  That  the  legislature  recognized  no 
ground  of  public  policy  calling  for  the  location  of  the  terminus  in 
the  township  of  Tomah,  is  apparent  from  the  previous  legislation 
on  the  subject.    In  the  act  of  Congress,  the  only  point  named  on 

*By  an  oversight  for  wliich  Mr.  Spooner  is  not  responsible,  his  brief  in  this  case 
did  not  come  to  my  hands  in  time  to  be  noticed  in  the  report  oi  this  case  in  36  Wis. 
Reports.  I  am  grati6ed,  therefore,  by  the  opportunity  which  the  railroad  commis- 
sioners have  given  me  to  do  Mr.  Spooner  such  measure  of  justice  as  remains  pos- 
sible, by  preparing  for  this  volume  the  outline  of  his  argument  here  given. 

O.  M.  C. 
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the  line  between  Madison  or  Columbus  and  the  St.  Croix  river  or 
lake,  was  Portage  City;  and  ch.  122,  laws  of  1856,  conferring  the 
land  grant  on  the  La  Crosse  &  Milwaukee  railroad  company,  was 
silent  as  to  the  township  of  Tomah.  Indeed,  section  1  of  tlie  act 
provided  for  the  construction  of  the  line  from  Madison  and  Colum- 
bus on  the  most  direct  and  feasible  route,  via  Portage  City  to  the 
St.  Croix;  and  for  the  fact  that  the  road  ever  touched  its  limits, 
Tomah  is  indebted  to  a  disregard,  by  the  La  Crosse  &  Milwaukee 
company,  of  the  policy  of  the  State  as  to  the  proper  line  of  road; 
and  to  the  execution  of  that  company's  design  not  to  construct  in 
good  faith  the  land-grant  road,  but  to  make  the  land  grant  con- 
struct as  much  as  possible  of  a  road  connecting  Milwaukee  with 
the  Mississippi  river  at  La  Crosse.  The  act  of  1863  incorporating 
the  defendant  and  annulling  the  grant  to  the  La  Crosse  &  Milif^au- 
kee  company,  indicates  no  change  of  State  policy  in  that  regard. 
The  terminal  point  must,  under  that  act,  be  in  the  town  of 
Tomah,  where  it  would  necessarily  connect  with  the  La 
Crosse  &  Milwaukee  road,  or  on  the  line  of  that  road  out- 
side of  Tomah,  etc.  Clearly  it  need  not  have  been  in 
the  town  of  Tomah,  nor  even  in  the  county, of  Monroe.  2.  No 
act  of  the  legislature  was  ever  passed  modifying  the  provisions  of 
the  charter  as  to  the  southern  terminus  of  the  road.  Chapter 
232,  laws  of  1868,  was  obviously  intended  for  no  such  purpose,  but 
was  passed  solely  for  the  purpose  of  confirming  the  grant  con- 
tained in  the  charter,  and  conferring  the  additional  grant  made  by 
the  act  of  May  5,  1864.  It  is  bare  recitjil,  and  indicates  no  inten- 
tion to  take  from  the  company  any  of  the  powers  and  privileges 
given  it  by  the  charter.  The  grants  are  made  and  confirmed  to  it 
on  the  terms  and  conditions  of  both  the  acts  of  Congress;  and  the 
later  of  these  (that  of  1864,)  is  expressed;  in  the  act  making  it,  to 
be  upon  the  same  terms  and  conditions  as  that  of  1856.  Suppose, 
that  prior  to  1864,  the  La  C.  &  M.  Co.  had  constructed  the  road  by 
way  of  Camp  Douglas  and  Warren's  Mills  to  Black  River  Falls, 
and  the  grants  made  by  chapter  232,  of  1865,  had  been  made  to 
that  company;  could  it  be  reasonably  said  that  the  reference 
in  the  act  to  the  township  of  Tomah  indicated  an  intention 
to  require  the  company  to  change  the  line  of  its  constructed 
road  so  as  to  pass  through  Tomah.  Or  if  defendent  had  located  its 
line  from  Camp  Douglas  north  as  authorized  by  its  charter,  and 
had  constructed  and  completed  its  road  thereon  as  far  as  Eau  Claire, 
could  this  court  hold  that  the  recital  in  the  act  of  1865  wjis  intend- 
ed to  require  as  a  condition  of  the  additional  grant,  that  the  com- 
pany should  change  its  constructed  road  so  as  to  run  from  some- 
where in  the  town  of  Tomah?  If  the  legislature  had  considered 
the  act  of  May  5,  1864,  as  necessitating  a  modification  of  the  char- 
ter, and  a  curtailment  of  the  powers  given  by  it,  and  had  intended 
so  to  modify  the  franchise,  it  is  fair  to  presume  that  it  would  have 
said  so  in  the  language  reasonably  adequate  to  express  such  a  de- 
sign. 3.  Defendant  might  lawfully  have  made  Camp  Douglas  its 
southern  terminus  in  the  first  instance;  it  might  lawfully  remove 
that  terminus  from  Tomah  to  Camp  Douglas.    The  language  of  the 
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charter  necessarily  excludes  the  conclusion  that  by  its  election  to 
locate  and  construct  the  road  from  Tomah  in  the  first  instance,  de- 
fendant exhusted  its  power  as  to  the  selection  of  a  terminal  point. 
The  compan}'-  was  authorized  ''  to  survey,  locate,  construct,  com- 
plete, alter,  change  the  location  of,  re-construct,  maintain,  and  op- 
rate  "  its  road.  The  words  are  carefully  chosen,  and  properly  col- 
lated. They  indicate  a  clear  intention  on  the  part  of  the  legislature 
and  give  it  plain  expression.  The  words  "re-construct,'  'has  no  ref- 
erence to  repairs  or  replacements;  the  word  "  maintain  "  would  be 
sufficient  for  the  purpose,  if  any  express  authority  were  needed.  A 
road  cannot  be  '^  re-constructed  "  until  it  has  first  been  constructed; 
and  the  collocation  of  the  words  "  alter,  change  the  location  of,  re- 
construct,'' after  the  words  ''  survey,  locate,  construct,  complete," 
shows  readily  that  the  company  is  empowered,  after  its  road  is  sur- 
veyed, located  constructed,  and  completed,  to  change  its  location 
and  re-construct  it  upon  its  altered  route.  Harrington  i\  Smith, 
28  WLs.,  67;  Jcnnes  i\  Dubois,  1  Har.  (N.  J.)  285,  293;  Hutchen  v, 
Niblo,  4  Blackf.,  148;  22  Pick.,  571;  7  Mass.  523;  Green  i\  Cheek, 
5  Barber  (Ind.)  105.  Observe  the  significant  contrast  between  the 
grant  of  power  above  recited  and  that  made  to  the  La.  C.  &  M.  Co. 
by  ch.  122,  of  1856,'  by  which  the  latter  company  was  merely  au- 
thorized to  '"survey,  locate,  construct,  complete,  and  perpetually  have 
use,  maintain,  and  operate"  its  roads;  the  words  " alter,  change 
the  location  of,  reconstruct,"  being  inserted  in  the  subsequent  act 
chartering  the  defendant,  evidently  with  a  deliberate  design  to  con- 
fer a  new  and  distinct  power.  The  defendant,  then,  being  thus  au- 
thorized, after  completing  its  road  as  first  located,  to  change  the 
location  thereof  and  reconstruct  the  road,  are  there  any  limits  as 
to  the  portion  of  the  road  which  may  be  re-located  and  re-con- 
structed? None  is  to  be  found  in  the  charter.  The  road  from 
Warren's  Mill  was  as  much  a  part  of  the  road  that  might  be  alter- 
ed, the  location  of  which  might  be  changed,  as  any  other.  We  need 
not  argue  that  this  power  could  be  exercised  so  as  to  establish  the 
terminal  points  in  disregard  of  the  limits  indicated  in  the  charter. 
What  we  contend,  is,  that  the  power  might  be  lawfully  exercised  at 
least  once,  within  those  limits. 

II.  Defendant  was  authorized  to  make  the  change  complained  of, 
by  sec.  23,  ch.  119,  laws  of  1872,  known  as  the  general  railroad  law. 
It  is  said  that  this  act  does  not  authorize  any  change  in  the  road 
which  would  involve  an  abandonment  of  an  established  terminus. 
Without  accepting  this  proposition,  we  are  not  required  to  contro- 
vert it  in  order  to  justify  under  sec.  23  the  change  made  by  defend- 
ant. Ch.  516  P.  &  L.  laws  of  1875,  authorized  defendant  to  extend 
its  road  to  the  south  line  of  this  State.  The  answer  herein,  con- 
fessed by  the  demurrer  to  be  true,  shows  that  this  amendment  of  the 
charter  was  accepted  by  defendant  in  1871,  (before  the  passage  of 
said  sec.  23)  and  that  at  the  same  time  the  extension  from  Tomah 
was  resolved  upon  and  directed,  and  the  immediate  location  and 
construction  of  the  road  ordered;  that  the  line  was  surveyed  and 
finally  located,  pursuant  to  that  action,  from  Tomah  by  way  of 
Camp  Douglas  (the  only  practicable  route)  to  Elory;  that  this  fimil 
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location  was  duly  adopted  by  the  company  in  good  faith,  with  the 
honest,  purpose  of  constructing  the  road  thereon,  and  the  right  of 
way  condemned,  and  the  road  partially  constructed  on  that  part  of 
the  route  from  Tomah  to  Elroy,  which  lay  between  Camp  Douglas 
and  the  latter  point.  The  answer  also  shows  the  change  of  cir- 
cumstances under  which  the  company  afterwards  determined  to  ex- 
ercise the  power  granted  it  by  sec.  23  of  the  general  law,  by  alter- 
ing its  road,  in  the  interest  of  the  stockholders  and  the  general  pub- 
lic, so  as  to  make  it  run  directly  from  Warren's  Mills  to  Camp 
Douglas.  We  insist  that  in  so  doing  it  acted  strictly  within  both 
the  letter  and  the  spirit  of  that  section.  It  did  nothing  more  than 
alter  or  change  *^a  part  of  the  route  of  its  road,"  and  a  "part  of 
the  road  as  constructed,"  for  the  purpose  of  improving  the  line 
thereby,  and  that  without  the  abandonment  of  any  estab- 
lished terminus.  Manifestly  the  line  or  route  of  its  road,  at 
the  time  of  this  change,  was  from  Hudson  to  Elroy  by  way 
of  Tomah  and  Camp  Douglas.  It  certainly  is  not  necessary^ 
in  order  to  constitute  the  line  or  route  of  a  road,  that 
it  should  be  wholly  constructed.  A  railroad  may  have  established 
termini,  and  a  route  or  line  between  these,  without  a  mile  of  the 
road  being  constructed  or  completed.  A  final  location  adopted 
fixes  the  route  or  line,  and  establishes  the  termini  so  firmly  that  it 
is  not  within  the  power  of  the  company  to  change  either  without 
the  authority  of  the  law.  And  after  such  a  location,  if  a  part  only 
of  the  road  is  constructed,  the  end  of  such  constructed  part  is  not 
in  legal  contemplation  the  terminus  of  the  road.  When,  there- 
fore, the  line  of  defendant's  road  was  finally  located  from  Tomah  to 
Elroy  via  Camp  Douglas.  Tomah  was  not  in  legal  contemplation 
the  southern  terminus  of  the  road  any  more  than  Black  River 
Falls  was  its  northern  terminus  when  the  constructed  road  reached 
that  point.  The  terminus  at  the  south  line  of  the  state  had  not 
yet  been  established.  Elroy  was  the  end  of  the  extended  line,  twelve 
miles  of  which,  reaching  that  point,  were  constructed  and  ready  for 
the  iron.  Elroy  must  surely  be  regarded  either  as  the  terminus  or 
as  a  station.  If  the  former,  the  alteraticm  made  was  made  to  im- 
prove the  line  between  a  station  and  the  terminus.  If  the  latter 
the  alteration  was  to  improve  the  line  between  two  stations.  The 
power  given  by  Sec.  23,  is  not  merely  to  change  **  any  part  of  the 
road  as  constructed,"  but  also  to  change  "  the  route  or  any  part  of 
the  route,"  if  it  shall  appear  that  "  the  line"  can  be  improved  there- 
by. What  line?  The  legislature  manifestly  recognize  a  distinc- 
tion between  the  "route"  and  the  "road  as  constructed,"  and  use 
the  word  line  as  applying  to  either  or  both,  and  apply  the  power  to 
alter  or  change  to  either  or  both.  If  defendant  had  completed  its 
road  from  Tomah  to  Camp  Douglas,  there  would  be  no  question 
that  Tomah  would  no  longer  have  been  in  any  sense  the  teiminus 
of  the  road,  or  that  the  company  might,  under  Sec.  23, 
have  lawfuUly  done  what  it  did  to  improve  its  line.  Can  it 
be  possible  that  it  was  necessary  for  the  company  td  con- 
struct the  road  from  Tomah  to  Camp  Douglass  in  order  to  render 
it  legal  to  straighten  "  and  improve  its  Ime,  under  that  section? 
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This  involves  the  absunlity  that  a  company  must  construct  its 
road  upon  an  unsatisfactory  and  bad  line,  in  order  to  obtain  author- 
ity to  shorten  and  improve  it.  For  if  the  authority  given  by  the 
section  does  not  extend  to  the  located  line  of  partly  constructed 
road,  because  the  unconstructed  portion  is  only  a  "  paper  line,"  it 
could  not  apply  to  a  line  finally  located  and  entirely  uncompleted, 
because  that  would  be  all  on  paper.  Such  a  construction  of  the 
act  not  only  does  violence  to  the  language,  but  must  in  many  cases 
utterlv  defeat  the  intention  of  the  legislature,  viz.:  the  straighten- 
ing, shortening  and  improving  of  railway  lines.  When  this  act 
was  passed,  it  was  well  known  that  by  reason  of  the  adoption  of 
the  constitutional  amendment  prohibiting  special  legislation,  the 
only  authority  that  could  be  given  to  any  company  organized  after 
its  passage,  to  straighten  and  improve  its  line,  must  of  necessity  be 
derived  from  a  general  law  like  this.  It  was  also  then,  and  has  since 
been  generally  understood,  that  no  corporate  power  or  privilege 
could  be  given  by  any  special  act  to  any  railway  corporation  in  this 
State  existing  when  the  act  was  passed,  to  change  or  straighten  its 
line,  no  matter  how  much  the  public  interest  or  the  interest  of  the 
stockholders  might  require  it.  So  the  authority  given  was  liberal, 
and  it  was  extended  to  all  the  roads  in  the  State,  the  legislature 
probably  relying  upon  the  facts,  that  the  straightening  and  im- 
provement of  lines  was  in  the  public  interest,  and  that  a  railway 
company  would  hardly  undertake  such  improvement,  especially  at 
the  expense  of  changing  a  constructed  road,  unless  it  was  for  its 
interest  to  do  so,  and  that  it  could  not  be  for  its  interest  unless  also 
in  the  interest  of  the  general  shipping  and  traveling  public. 

It  has  been  argued  that  so  much  of  ch.  58,  Laws  of  1859,  as  is  nec- 
essary to  render  the  change  in  defendants  track  illegal,  is  still  in 
force  But  the  charter  of  this  company  was  subsequent  to  the  act  of 
1859,  and  so  far  as  inconsistent  with  it,  repealed  it.  In  any  event, 
the  act  of  1859  was  entirely  abrogated  by  chapter  119,  of  1872. 
(1)  The  latter  statute  was  a  revision  of  the  subject  matter  of  the 
former,  and  a  substitute  for  it.  [Counsel  here  compared  the  acts  to 
show  the  truth  of  this  statement.]  Being  a  revision,  it  works  a 
repeal  without  express  words  to  that  effect:  Lewis  vs.  Stout^  22  Wis., 
234;  Burlander  vs.  M.  &  St.  P.  R.  R.  Co.,  26  id.,  76;  Moore  vs.  S.  <& 
St.  C.  R.  R.  Co.,  34  id.,  173.  (2)  The  two  acts  are  entirely  repugnant 
to  each  other.    [Counsel  here  compared  the  acts  at  length.  J 

The  action  of  Congress  in  granting  lands  to  aid  in  constructing 
defendant's  road,  and  the  action  of  the  State  in  accepting  such 
grants,  have  nothing  to  do  with  this  case.  (1)  If  the  State  legis- 
lature had,  by  a  special  enactment,  expressly  authorized  defendant 
to  do  just  what  it  did,  and  defendant  had  made  the  alteration,  pursuing 
strictly  the  authority  so  given,  and  this  action  had  then  been  brought, 
would  it  not  have  been  suflScient  fur  the  company  to  exhibit  the 
legislative  warrant  for  the  change?  Could  the  State  have  said, 
"  Yes,  we  gave  you  authority  to  do  it,  and  you  are  responsible  to  us, 
and  not  to  the  United  States,  for  the  manner  in  which  you  use 
your  franchise;  but  in  giving  you  the  authority,  we  violated  an 
agreement  with  the  United  States  (of  which,  however,  the  United 
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States  do  not  complain,)  and  though  you  pursued  literally  the  au- 
thority which  we  gave  you,  yet,  as  a  penalty  for  so  doing,  we  here- 
by annul  your  corporate  existence?"  A  singular  attitude  that  would 
be  for  a  sovereign  State  to  assume  toward  her  own  creatures.  (2.) 
The  land  grant  acts  of  congress  of  1856  and  1864  are  in  pari  mate- 
ria^  and  must  be  read  together.  It  will  then  appear  that  the  change 
here  complained  of,  far  from  violating  any  trust,  was  but  a  more 
,  complete  and  eflScient  execution  of  the  trusts  created  by  the  accept- 
ance of  the  grants.  The  grant  of  1856  was  expressly  made  "  for 
the  purpose  of  aiding  in  the  construction  of  a  railroad  from  Madison 
or  Columbus  by  way  of  Portage  City  to  the  St.  Croix  river  or  lake, 
between  townships  twenty-five  and  thirty-one,  and  from  thence  to 
the  west  end  of  Lake  Superior  and  to  Bayfield."  The  act  of  1864 
declares  that  there  is  thereby  granted  to  this  State,  *'  for  the  pur- 
pose of  aiding  in  the  construction  of  a  railroad  from  the  town  of 
Tomah  in  the  county  of  Monroe,  in  said  State,  to  the  St,  Croix 
river  or  lake  between  townships  twenty-five  and  thirty-one,  every 
alternate  section  of  public  lands  for  ten  sections  in  width  on  each 
side  of  said  road,  deducting  any  and  all  lands  that  may  have  been 
granted  to  the  State  of  Wisconsin  for  the  same  purpose,"  by  the 
act  of  1856,  ^^upon  the  same  terms  and  conditions  as  are 
contained"  in  said  last  mentioned  act.  This  was  merely  an 
additional  grant  of  four  sections  to  the  mile,  and  it  was  not 
in  aid  of  any  new  enterprise.  It  was  additional  aid  for  carry- 
ing out  the  original  purpose,  the  construction  of  a  continu- 
ous line  of  road  from  Madison  or  Columbus  to  the  west 
and  of  Lake  Superior  and  to  Bayfield,  a  portion  of  which  had  been 
completed  from  Columbus.  The  history  of  the  grant  of  1856  fur- 
nishes a  perfect  explanation  of  the  reason  why  the  town  of  Tomah 
was  mentioned  in  the  act  of  1864.  The  La  C.  &  M.  Co.,  had  built 
to  Tomah,  and  had  then  made  a  detour  to  the  Mississippi  River  at  La 
Crosse.  The  state  had  in  1863  conferred  upon  the  defendant  that 
portion  of  the  grant  thus  abandoned  by  the  La  C.  &  M.  Co.  Con- 
gress, for  obvious  reasons,  did  not  wish  to  add  anything  to  the 
grant  from  Madison  or  Columbus  to  the  point  where  the  line  was 
abandoned.  The  additional  grant  must  commence  somewhere. — 
The  natural  point  was  the  township  named;  and  it  is  plain  from 
the  act  that  it  was  named  only  for  the  purpose  of  indicating  where 
the  ten  sections  to  the  mile  should  be  reckoned  from,  not  for  the 
purpose  of  tying  the  road  for  all  time  to  the  township  of  Tomah  as 
a  terminus  fixed  by  Congress.  It  seems  unreasonable  to  say  that 
while  Congress  left  the  terminal  points  on  Lake  St.  Croix  and  Lake 
Superior  as  indefinite  as  before,  it  intended  to  fix  the  town  of 
Tomah  absolutely  as  terminus  of  the  road.  It  is  impossible  to  im- 
agine any  reason  for  naming  that  town,  save  as  a  proper  point  for 
the  commencement  of  the  additional  grant,  in  aid  of  the  continuous 
line.  And  the  lands  were  all  faithfully  applied  to  the  construction 
of  this  continuous  line  of  road.  This  court  held  in  West  Wis.  Ry 
V.  Supevisors  of  Trempealeau  Co,^  35  Wis.,  257,  that  when  any  con- 
tinuous twenty  miles  of  road  were  completed,  and  the  lands  per- 
taining thereto  acquired  by  the  company,  the  trust  as  to   those 
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lands  was  executed.  The  entire  road  having  been  constructed  and 
all  the  lands  acquired,  before  this  change  in  the  question  was  made, 
the  trust  was  executed  as  to  all  the  lands  granted.  Even  if  the 
legislature  could  not  legally  authorize  any  change  in  the  line  of  the  de- 
fendant's road  which  would  make  a  break  in  the  line  of  the  land-grant 
road  from  Columbus  to  Lake  St.  Croix,  still  a  legislative  grant  of  au- 
thority to  defendant  to  make  a  change  which  shortens  tne  distance 
between  Columbus  and  Lake  St.  Croix  several  miles,  and  places  the 
line  of  the  road  where  it  might  and  should  have  been  placed  under 
the  act  of  congress  of  1856,  is  not  a  violation  ot  the  trust,  but  a 
more  eflScient  and  honest  execution  of  it.  (3.)  We  deny  that  the 
State  can,  by  accepting  a  grant  from  the  United  States  to  aid  in 
constructing  a  railroad,  surrender  its  sovereignty  as  to  any  corpor- 
ation which  it  creates,  so  as  to  preclude  the  legislature  from  grant- 
ing privileges  or  imposing  duties  which  it  might  otherwise  grant 
or  impose.    [Counsel  argued  this  proposition  at  some  length.] 

HL  Is  the  abandonment  of  a  portion  of  the  franchise  of  a  cor- 
poration ground  for  the  forfeiture  of  the  whole?  In  The  Peoples 
6.  &  R.  Turnpike  Co.,  24  Wend.,  237-245,  Cowen,  J.,  after  citing 
many  authorities,  concludes  (p.  245)  ^^  that  a  single  act  of  abuser 
or  willful  nonfeasance  in  a  corporation  may  at  the  common  law  be 
insisted  on  by  the  government  as  a  ground  of  total  forfeiture." 
And  he  adds  that  he  is  inclined  to  think  that  as  to  causes  of  forfei- 
ture generally,  no  discrepency  will  be  found  between  the  common 
law  and  the  New  York  statute  (2  R.  S.  of  N.  Y.,  2d.,  §  39);  that 
statute  being  the  same  as  ours.  In  The  People- v.  K.  &  M.  Turn- 
pike Co,,  23  Wend.,  211,  Nelson,  C.  J.,  says:  ''  The  rule  at  the  com- 
mon law  is,  that  if  the  franchises  are  not  dependent  upon  each 
other,  the  misuser  of  one  does  not  forfeit  all,  (Crause,  305,  tit. 
Franchise,  §  85;  Finch,  165);  and  our  statute  may,  I  think,  admit 
of  a  construction  to  a  similar  eifect."  See  also  Couvier's  Law  Die, 
tit.  Quo  Warranto,  subd.  4,  p.  405.  We  suppose  the  law  to  be  that 
if  the  corporation  violates  any  express  condition  of  the  trust  upon 
which  it  nolds  the  franchise,  that  is  sufficient  ground  to  work  a 
forfeiture  of  the  charter.  But  we  submit  that  if  the  court  should 
be  of  the  opinion  that  upon  the  whole  the  better  construction  of 
the  charter  and  the  law  of  1872,  would  not  warrant  the  act  of  de- 
fendant here  complained  of,  yet  is  further  of  opinion  that  it  is  a  close 
question,  and  the  construction  placed  by  defendant  on  said 
legislation  not  without  support  in  reason;  that  defendant  acted 
in  good  faith,  without  willfulness;  and  that,  though  guilty  per- 
haps of  a  technical  offense,  it  has  done  nothing  impairing  its  use- 
fulness or  tending  to  defeat  the  usefulness  of  its  creation — then  the 
demurrer  should  be  overruled.  The  information  in  the  statute  of 
quo  warranto  is  a  '^  criminal  method  of  prosecution,^'  and  visits  on 
the  offending  corporation  the  extreme  penalty.  ^^  The  leaning  of 
the  law  is  against  the  party  claiming  a  forfeiture.^^  Nelson,  C.  J., 
in  the  case  above  cited,  says  that  where  the  conditions  of  the  fran- 
chise are  implied,  ^^and  of  course  undefined  except  by  construction 
of  law,  a  more  indulgent  consideration  may  well  be  giv^^i^*  ^^ 
are  not,  then,  tied  down  to  the  letter  of  the  statute.    Their  mate- 
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riality  to  the  great  end  of  the  institution  may  be  regarded,  and 
enter  into  the  judgment  of  the  court."  Counsel  further  referred, 
upon  this  point,  to  the  opinion  of  Cowak,  J.,  above  mentioned, 
pp.  235  seq,^  and  the  authorities  therein  cited;  and  argued  from  the 
averments  of  the  answer,  admitted  by  the  demurrer,  that  no  suflB- 
cient  ground  was  shown  for  a  judgment  of  forfeiture,  under  the 
rule  established  by  those  authorities,  even  if  the  defendant  was 
mistaken  as  to  its  legal  authority  to  make  the  change  in  question. 

A  judgment  of  forfeiture  should  not  be  rendered  by  virtue  of  ch. 
31,  laws  of  1873.  Either  (1)  that  act  was  a  legislative  judgment 
that  defendant  was  not  authorized  by  law  to  change  its  track,  and 
therefore  required  it  to  be  relaid;  or,  (2)  it  was  an  attempt,  in  the 
exercise  of  the  reserved  power  over  corporations,  to  compel  defen- 
dant to  build,  maintain,  and  operate  a  road  in  addition  to  that  there- 
tofore authorized  and  constructed  according  to  law.  The  legislature 
may  have  had  either  purpose,  but  not  both;  the  two  being  incon- 
sistent, 1.  The  language  used  in  the  title  and  in  every  section  of 
the  act,  proves  unmistakeably  that  the  former  is  its  true  character. 
The  act  was  based  entirely  upon  the  assumption  that  the"  company 
had  acted  illegally  in  changing  its  line  and  removing  its  track,  and 
the  requirement  to  relay,  etc.,  was  based  entirely  upon  the  Jissumed 
correctness  of  the  legislative  judgment  upon  the  questions  of  law 
involved.  But  we  have  a  right  to  appeal  to  this  court  for  a  deter- 
mination of  these  questions;  and  if  this  court  is  of  opinion,  that 
the  laws  in  force  at  the  time,  authorized  the  change,  then  we  insist 
that  the  only  legitimate  effect  which  can  be  given  to  the  act,  is  as  a 
mandate  to  the  Attorney-General  to  try  the  question  in  the  forum. 
(2)  But  if  the  act  is  an  attempt  to  exercise  the  reserved  power  over 
charters,  can  it  be  sustained  as  such?  Certainly  the  act  is  not  an 
exercise  of  the  power  to  repeal.  [Counsel  argued  this  point  briefly.] 
The  question  then  turns  entirely  upon  the  power  to  ialter. 

If  the  change  'made  by  defendant  was  warranted  by  law,  the  only 
road  which  it  was  authorized  to  operate  when  the  act  now  in  ques- 
tion was  passed,  was  the  road  as  changed.  The  changed  line  was 
the  **original  enterprise,"  and  a  road  from  Warren's  Mills  to  To- 
mah  was  Jis  foreign  to  that  enterprise  as  a  road  from  Warren's  Mills 
to  Winona  would  have  been.  The  question  then  is,  whether,  under 
the  power  to  ^*  alter,"  the  charter,  the  legislature  can  compel  a  rail- 
road company  to  build,  maintain,  and  operate  a  new  road,  or,  what 
is  the  same  thing,  lateral  roads  or  branches.  That  the  power  to 
'"alter"  charters  is  not  without  limit,  has,  we  believe,  been  univer- 
sally conceded  by  all  courts  which  have  had  occassion  to  pass  upon 
the  subject.  Where  better  can  this  limit  be  placed  than  where 
this  court  placed  it  in  Kenosha^  Rockford^  &  Rock  Island  R.  R,  Co., 
V,  Marsh,  17  Wis.,  132;  that  decision  confines  it  to  such  changes 
as  would  not  be  fundamental, — as  would  not  relieve  stock  subscrib- 
ers. There  would  seem  to  be  neither  reason  nor  justice  in  holding 
that  under  this  power  the  legislature  may  require  a  corporation  to 
do  what  the  corporation  cannot  require  its  stockholders  to  furnish 
the  money  to  enable  it  to  do;  nay,  what  this  court  would  be  obliged, 
at  the  suit  of  a  non-assenting  stockholder,  to  enjoin  the  directors 
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from  using  the  corporate  funds  to  accomplish.  This  would  be 
requiring  the  expenditure  of  corporate  funds  and  at  the  same 
time  sealing  the  corporate  treasury;  demanding  the  out-lay 
of  the  stockholder  s  money,  and  by  the  same  act  releasing  him 
from  the  liability  to  pay.  As  to  the  question  what  is  such  an 
alteration  as  will  release  the  stock-subscriber,  counsel  cited  Wood- 
ward^ J.,  in  Everhart  v.  Railway  Co.,  28  Pa.;St.,  336;  Nelson,  C.  J. 
in  5.  Hill,  383 ;  and  the  opinion  of  Paine,  J.,  in  the  case  above  cited 
from  17  Wis.  The  first  defines  the  alterations  in  the  charter  which 
do  not  impair  the  contract  of  subscription  to  be  '^  modifications  and 
improvements  *  *  useful  to  the  public  and  beneficial  to  the 
company  and  in  accordance  with  what  was  the  understanding  of 
the  subscribers  as  to  the  real  objects  to  be  effected."  The  second 
admits  that  ^'  mere  formal  amendments,  or  those  which  are  clearly 
enough  beneficial  or  at  least  not  prejudicial  to  his  interests,"  would 
perhaps  not  release  the  subscriber.  From  the  third  opinion  it 
IS  clear  that  only  such  alterations  as  are  really  in  aid  of  the  original 
enterprise,  those  which  are  "  tributary  to  it "  and  tend  to  "make  its 
operation  •more  perfect  and  successful,'' those  which  "experience 
may  show  to  be  nece«^ary  for  its  most  successful  prosecution," 
those  which  are  "  in  furtherance  of  the  original  undertaking,  and 
incidental  to  it,"  and  which  leave  it  substantially  the  same,  can  be 
upheld  as  not  fundamental  and  therefore  not  releasing  stock  sub- 
scribers. The  new  road  from  Tomah  to  Warren's  Mills  is  clearly 
not  such  a  change.  It  is  admitted  by  the  demurrer  that  its  con- 
struction would  require  a  large  amount  of  money;  that  its  operation 
would  involve  the  continued,  exclusive  and  separate  use  of  several 
locomotives  and  cars,  freight  and  passenger;  that  there  is  and  will 
be  no  business  between  Warren's  Mills  and  Tomah;  that  it  will  con- 
nect with  no  road  at  Tomah  but  the  M.  &  St.  P.  road,  with  which 
defendant's  road  now  connects  only  twelve  miles  away;  that  it 
would  be  of  no  use  in  connection  with  the  general  traffic,  through  or 
local  of  defendant's  road,  and  that  it  would  be  a  constant  and  burden- 
some expense,  for  which  there  would  be  no  return  in  added  business. 
Upon  no  known  principle  applicable  to  the  subject  can  this  be  re- 
garded as  anything  less  than  a  radical  change  in  the  enterprise. 
One  such  alteration  as  this  might  easily  change  the  original  enter- 
prise, yet  new  and  struggling,  from  one  of  fair  prospective  profit 
to  one  of  sure  prospective  loss.  Counsel  further  suggested  that 
while  it  might  not  be  possible  in  all  cases  to  distinguisn  between 
an  alteration  fundamental,  and  one  not  so,  yet  a  reasonably  fair  test 
might  perhaps  be  found  in  the  inquir3'  whether  the  thing  required 
to  be  done  by  the  alteration  be  such  that  in  the  nature  of  things 
it  can  efficiently  and  properly  be  done  only  by  the  holders  of  the 
original  franchise,  or  such  that  it  may  with  equal  propriety  be  in- 
trusted to  a  separate  and  independent  corporation.  In  the  latter 
case  there  is  certainly  the  addition  of  a  new  franchise,  in 
its  nature  distinct  and  separate.  [Upon  this  ground,  as 
well  as  others,  counsel  distinguished  109  Mass.,  from  the  present 
case.]  The  road  from  Tomah  to  Warren's  Mills  could  be  as  well 
constructed  and  operated  by  an  independent  organization  as  by  de- 
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fendant.  Its  construction  and  operation  involve  the  exercise  of  a 
franchise  distinct  from  that  now  held  by  defendent.  It  is  admitted, 
and  would  be  manifest  if  not  admitted,  that  defendent  could  not 
operate  that  road  as  a  part  of  its  present  road.  We  submit,  there- 
fore, that  if  the  directors  were  about  to  enter,  without  the  consent 
of  the  stockholders,  upon  the  construction  of  that  road,  and  to  em- 
ploy the  corporate  funds  for  that  purpose,  the  law  would  afford  the 
stockholders  a  prompt  preventive  remedy;  and  that  a  call  upon  the 
stock  subscriber  for  money  to  be  so  used  would  be  completely  met 
by  the  answer,  "  Non  hcec  infcedera  venV^ 

Ryan.  C.  J.  I.  It  was  understood  on  the  argument  of  the  de- 
murrer, that,  prior  to  1863,  the  La  Crosse  &  Milwaukee  Railroad 
Company  had  located  and  built,  as  part  of  the  land-grant  road 
under  ch.  122,  Laws  of  1856,  the  road  from  Portage  Citv  to  Tomah, 
and  had  located  the  line  of  the  land  grant  road  nortnward  from 
Tomah  to  Lake  St.  Croix,  but  had  failed  to  build  any  part  of  the 
land  grant  road  beyond  Tomah;  and  had  built  its  road  westward 
from  Tomah  to  La  Crosse,  outside  of  the  land-grant  route,  and 
wholly  distinct  from  it. 

Thereupon  the  legislature,  by  ch.  243  of  1863,  repealed  so  much 
of  the  franchise  and  erant  to  the  La  Crosse  &  Milwaukee  Company 
as  was  applicable  to  the  road  from  Tomah  to  Lake  St.  Croix,  and 
incorporated  the  defendant  by  the  name,  afterwards  changed,  of  the 
Tomah  and  Lake  St.  Croix  Railroad  Company;  endowing  it,  for  the 
purpose  of  aiding  it  in  the  construction  of  the  road  which  it  was 
thereby  authorized  to  construct,  with  so  much  of  the  land-grant  as 
was  applicable  to  the  road  from  Tomah  to  Lake  St.  Croix,  resumed 
from  the  La  Crosse  &  Milwaukee  Company. 

It  is  very  manifest  from  the  general  scope  and  tenor  of  the  char- 
ter, that  it  was  the  purpose  of  the  legislature  to  substitute,  as  its 
agent  or  trustee  under  the  grant  of  congress,  pro  tanto^  a  new  com- 

Sany,  for  the  insolvent  and  almost  extinct  La  Crosse  &  Milwaukee 
ompany,  so  as  to  secure  so  much  of  the  land-grant  road  as  the 
charter  covers,  which  the  latter  company  had  virtually  abandoned: 
that  is,  the  road  from  Tomah  to  Lake  St.  Croix;  placing  the  new 
company,  quoad  hoc^  in  the  very  position  abandoned  by  the  old. 
The  road  which  the  defendant  was  authorized  by  sec.  5  to  locate, 
construct  and  operate,  is  afterwards  some  three  times  designated  in 
sec.  14  as  a  road  trom  Tomah  to  St.  Croix;  corresponding  exactly 
with  the  franchise  of  the  La  Crosse  &  Milwaukee  Company  repealed 
in  sec.  18,  with  the  grant  resumed  from  that  company  and  conferr- 
ed on  the  defendant,  and  with  the  terminal  designations  in  the 
name  of  the  defendant. 

In  sec.  5,  however,  the  express  authority  to  the  defendant  is  to 
locate,  construct  and  operate  a  road  from  such  point  as  the  directors 
should  determine  in  the  town  of  Tomah,  or  on  the  track  of  the  La- 
Crosse  &  Milwaukee  Railroad,  or  of  any  other  railroad  running  out 
of  Tomah,  by  way  of  Black  River  Palls,  to  such  point  on  Lake  St. 
Croix  between  townships  25  and  31,  as  the  directors  should  deter- 
mine. 
Laying  out  of  view  the  contingency  of  other  railroads  running 
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out  of  Tomah,  if  this  choice  of  the  southern  terminus  is  to  be  taken 
literally,  uncontrolled  by  other  parts  and  the  general  tenor  of  the 
charter,  the  directors  might  have  located  it  at  Sitlwaukee,  or  at  La 
Crosse,  or  at  any  intermediate  point  of  the  La  Crosse  &  Milwaukee 
Railroad.  This  is  so  palpably  and  strangely  inconsistent  with  the 
whole  scope  and  tenor  of  the  charter,  and  with  its  language  else- 
where, that  it  is  difficult  to  accept  it  as  the  intention  of  the  legis- 
ture.  It  is  plain  throughout  the  statute  that  the  legislature  in^n- 
ded  the  southern  terminus  to  be  within  the  town  of  Tomah.  And 
a  choice  of  it  outside  of  the  town,  might  have  been  so  made  as  to 
baffle  the  whole  policy  of  the  statute.  Indeed  there  is  a  positive 
contradiction  between  sec.  5  and  sec.  14;  and  one  or  the  other  must 
give  way.  But  while  it  is  so  difficult  to  comprehend  why  an  elec- 
tion of  terminus  should  be  given  outside  of  Tomah,  it  is  ver}'  easy 
to  understand  why  the  legislature  should  require  the  southern  ter- 
minus within  the  town  to  be  connected  there  with  another  railroad, 
so  as  to  make  a  connected  line  to  other  points.  This  suggested  to 
us  that  the  entire  difficulty  would  disappear  by  reading  and  for  or. 
It  struck  us  so  forcibly  that  this  must  be  the  true  reading  that  we 
referred  to  the  enrolled  act;  but  there  we  found  the  same  word  as 
in  the  printed  volume. 

In  such  a  case,  in  a  private  document,  there  would  be  no  difficulty 
in  construing  or  in  the  sense  of  and.  In  deeds,  agreements,  wills, 
and  other  private  papers,  the  word  or,  said  to  be  one  of  the  most 
equivocal  in  the  language,  should  be  construed  in  a  copulative  and 
not  in  a  disjunctive  sense,  when  necessary  to  the  spirit  and  intent 
of  the  document.  In  such  papers,  and  and  or  are  readily  convert- 
able  words  according  to  the  sense  required  by  the  context;  and  ever 
since  what  is  called  the  leading  case  of  Fairfield  v,  Morgan^  the  rule 
has  been  familiar  to  the  profession.  SeeMalhnfs  Case,  5  Coke,  111 
h.;Dennv.Kenieys,  9  East,  366;  Bight  v.  Day,  16  id.,  67;  Fairfield 
V.  Morgan,  5  Bos.  &  Pul.,  38;  Jackson  i\  Topping,  1  Wend.,  388; 
Hunt  r.  Hmd,  11  Met.,  88;  Englefried  r.  Woelpati,  1  Yeates,  41; 
Grifith  V.   Woodnard,  id.,  S16. 

It  is  not  very  apparent  why  the  same  rule  should  not  be  equally 
applied  to  statutes,  yet  it  does  not  appear  to  have  been  often  done; 
and  Mr.  Dwarris  seems  to  question  whether  it  should  be  done  ex- 
cept to  support  a  settled  construction.  Dwarris,  772.  But  he 
seems  to  have  overlooked  Hall  v.  Philips,  1  Ventris,  62,  in  which 
or,  in  a  penfll  statute,  was  held  to  mean  and.  In  White  v.  Coni" 
monivealth,  1  S.  &  R.,  139,  the  court  held  or  to  be  copulative  not 
disjunctive,  and  equivalent  to  that  is  to  say.* 

And,  seeing  no  other  way  to  reconcile  the  apparent  inconsist- 
encies of  the  defendant's  charter,  and  seeing  this  way  of  putting 
all  its  provisions  in  perfect  accord  with  each  other  and  with  the 
evident  design  of  the  legislature,  we  feel  warranted  by  authority  in 
holding  or  in  the  phrase  in  question  in  section  5  to  be  equivalent 
to  and;  so  that  it  shall  read — "  in  the  town  of  Tomah  and  on  the 

*See  Winierfield  v.  Slauss  24  Wis.,  394,  and  OJConnell  v.  Gillespie,  17  Ind.,  459, 
there  cited,  which  were  overlooked  when  this  opinion  was  written.  See  also  Farrell 
V.  Lamar ^  1  Wis.,  8. 
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track  of  the  La  Crosse  &  Milwaukee  railroad  or  of  any  other  rail- 
road running  out  of  Tomah:"  corresponding  with  the  description 
of  the  road  in  section  14. 

Any  doubt  which  there  might  be  about  this  construction,  is 
cured  by  ch.  232  of  1865,  making  a  further  grant  of  lands  confer- 
red by  Congress  on  the  State,  for  the  purpose  of  aiding  the  con- 
struction of  a  road  from  the  town  of  Tomah  to  the  St.  Croix  river 
or  lake,  and  confirming  the  original  grant  to  the  defendant  to  aid 
in  building  the  said  railroad.  This  seems  to  have  been  a  timely 
legislative  construction  of  the  charter;  an  amendment  of  the  de- 
scription in  section  5,  if  such  amendment  were  necessar}'. 

We  hold  therefore  that  the  choice  of  the  southern  terminus  of 
the  road  was  limited  to  a  point  on  the  La  Crosse  &  Milwaukee  rail- 
road or  other  road  running  out  of  Tomah,  within  the  town  of  Tomah. 

And,  accordingly,  the  directors  located  the  terminus  of  the  line 
of  the  La  Crosse  &  Milwaukee  Railroad,  adjoining  the  village  of 
Tomah,  in  the  town  of  Tomah.  When  this  was  done  does  not 
very  plainly  appear  in  the  pleadings;  presumptively  in  1866,  sub- 
ject to  the  act  of  1865.  This  was  certainly  a  valid  location,  accord- 
ing to  any  construction  of  the  charter;  and  the  point  so  selected 
and  determined  became  and  remained  the  fixed  terminal  point  of 
the  road,  as  much  as  if  it  had  been  specifically  so  designated  in  the 
charter.  It  seems  to  us  very  certain  that  the  designation  then  of 
Camp  Douglas,  in  another  town  and  another  county,  as  the  southern 
terminus  of  the  road,  would  have  been  unwarranted  by  the  charter, 
and  invalid. 

We  say  that  the  point  selected  became  and  remained  the  fixed 
terminal  point,  because  the  charter,  giving  express  power  to  change 
the  location  of  the  route  of  the  road,  withholds  power  to  change 
the  termini,  once  determined.  The  power  to  locate  the  termini, 
once  exercised,  was  at  an  end.  And  all  the  power  of  the  charter 
to  change  the  route  of  the  road,  is  expressly  to  change  the  route 
between  the  termini.  All  the  franchises  of  the  charter  are  depend- 
ent on  the  franchise  to  locate,  construct  and  operate  the  road  be- 
tween the  termini.  The  legislature  gave  to  the  defendant  continu- 
ing power  of  change  between  the  termini;  but  none  over  the 
termini,  once  fixed.  There  are,  as  argued,  very  ample  words  in  the 
section  going  to  the  power  to  change,  but  the  whole  power  goes  to 
the  route  between  the  ends,  and  not  at  all  to  the  ends  themselves. 
This  is  too  plain  for  argument.  The  mere  reading  of  the  section  is 
conclusive. 

It  appears  that  the  defendant  constructed  the  road  from  this 
southern  terminus  northward  by  way  of  Warren's  Mills  and  Black 
River  Falls  to  St.  Croix,  and  filed  the  necessary  plat  of  the  road  to 
entitle  it  to  the  land  grant,  and  did  entitle  itself  to  the  land  grant 
northward  from  the  southern  terminus,  and  did  receive  it  from  the 
State  for  every  twenty  miles  of  road  built,  including  the  road  from 
the  terminal  point  in  Tomah  to  Warren's  Mills,  a  distance  of  about 
ten  miles. 

By  ch.  516  of  1870,  the  defendant  received  authority  to  extend 
the  line  of  its  road  to  the  south  line  of  the  State. 
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The  defendant  pleads  that  under  this  authority,  it  caus^  several 
lines  for  the  extension  of  its  road  south  to  be  surveyed  from  the 
terminus  in  Toma  to  Elroy  in  this  state,  the  actual  northerly  ter- 
minus of  the  road  of  anotner  company  leading  from  Chicago,  and 
that  a  practicable  route  could  not  be  found  direct  from  Tomah  to 
Elroy;  and  that  the  only  practicable  route  between  those  points 
was  found  to  be  along  the  line  of  the  La  Crosse  &  Milwaukee  road, 
some  twelve  or  thirteen  miles,  to  Camp  Douglas,  and  thence  south- 
erly to  Elroy, — a  route  alleged  and  appearing  on  the  map  annexed 
to  the  pleading  to  be  an  indirect  and  inconvenient  one;  that  it 
finally  passed  a  resolution  locating  the  southerly  extension  of  its 
road  on  that  line;  and  that  thereupon  it  built  the  road  from  Camp 
Douglas  to  Elroy,  intending  to  make  a  temporary  running  arrange- 
over  the  La  Crosse  &  Milwaukee  road  from  Toman  to  Camp  Douglas, 
and  ultimately  to  build  its  own  road  between  those  points;  that  the 
contemplated  arrangement  with  the  La  Crosse  &  Milwaukee  road 
failed;  that  thereupon  the  defendant  altered  and  straightened  its  line 
of  road,  so  as  to  run  direct  from  Warren^s  Mills  to  Camp  Douglas, 
which  was  accordingly  done  by  the  construction  of  a  new  road  on 
the  new  route,  making  a  direct  route  from  Warren's  Mills  to  Elroy, 
excluding  Tomah,  which  is  alleged  to  be,  as  it  appears  on  the  map, 
a  shorter  and  better  route:  and  that  thereupon  it  discontinued  the 
road  from  Warren's  Mills  to  Tomah,  and  moved  the  rails  and  ties 
from  it. 

These  transactions  are  verified  by  oath,  and  their  bona  fides  is 
admitted  by  the  demurrer;  or  it  might  have  been  dificult  to  under- 
stand that,  failing  a  practicable  route  direct  from  Tomah  to  Elroy, 
there  ever  was  a  serious  purpose  of  extending  the  defendant's  road 
from  Tomah  via.  Camp  Douglas  to  Elroy.  It  is  worthy  of  notice 
that  it  is  not  pleaded  that  there  was  any  attempt  or  failure  to  find 
a  practicable  route  from  Tomah  to  the  south  line  of  the  state,  but 
to  Elroy  only,  as  if  the  defendant  had  substitued  Elroy  for  the 
south  line  of  the  State  as  the  southerly  end  of  the  extension.  All 
this  was  probably  good  railroad  policy,  if  such  policy  were  inde- 
pendent of  franchise;  but  it  was  not  compliance  by  the  defendant 
with  the  law  of  its  creation. 

Taking  the  facts  just  as  they  are  pleaded  by  the  defendant,  we 
cannot  hold  them  to  be  within  the  authority  to  extend  the  line  of 
the  defendant's  road  to  the  south  line  of  the  State.  The  power 
which  the  defendant  took  was,  not  to  build  a  new  road  from  any 
point  on  its  old  road,  to  the  south  line  of  the  State,  but  to  extend 
its  old  line  of  road  there,  that  is,  to  extend  the  whole  road.  And 
the  line  of  road  which  the  defendant  was  authorized  to  extend  is 
expressed  in  all  the  statutes  relating  to  it  to  be  the  road  from  To- 
mah to  St.  Croix.  And  the  terminal  point  in  Tomah  being  once 
fixed,  the  authority  to  extend  was  to  extend  trom  that  very  point;  for 
extension  must  bee^in  at  the  end  of  the  thing  extended,  so  that  the 
line  extended  and  the  extension  shall  form  a  continuous  line.  The 
authority  to  extend  was  as  well  limited  to  the  point  in  Tomah,  as 
if  it  had  been  so  nominated  in  the  statute  authorizing  the  exten- 
sion.   It  is  so  expressed  in  the  word  extend.     And  it  is  difficult  to 
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understand  how  this  road  was  extended  by  a  process  which  did  not 
add  a  rail  to  it,  but  made  its  extension  impossible  until  it  should  be 
itself  restored,  by  obliterating  the  end  of  the  road  to  be  extended. 

It  is  not  pretended  that  the  road  from  Warren's  Mills  to  Gamp 
Douglas  was  an  extension.  That  road  is  claimed  to  be  a  change  of 
route  after  extension.  And  surely  the  road  from  Camp  Douglas  to 
Elroy  was  not  an  extension  of  a  road  which  it  did  not  reach  by  some 
twelve  or  thirteen  miles.  Assuming,  as  we  are  bound  on  the  de- 
murrer to  assume,  that  it  was  built  to  form  a  part  of  the  proposed 
extension,  it  could  become  a  part  of  it  only  upon  the  extension  of 
the  road  from  Tomah  to  it.  Hiatus  annihilates  the  essential  condi- 
tion of  extension.  In  such  a  case,  lines  not  connecting  may  be 
intended  to  be  connected,  and  thereupon  will  form  o^e  continuous 
line,  the  new  being  an  extension  of  the  old;  but  until  then  they 
are  separate  and  distinct  lines,  not  parts  of  one  line.  And  the  legisla- 
ture did  not  intend  a-  theoretical  or  intentional  extension,  but  an 
actual  and  practical  extension,  over  which  trains  could  pass  con- 
tinuously, without  encountering  a  gap  of  several  miles  furnished 
only  with  an  intentional  track. 

We  lay  out  of  view  the  arrangement  to  run  over  the  La  Crosse 
&  Milwaukee  road,  which  rather  appears  to  us  to  be  equivocally 
pleaded;  because  it  is  difficult  to  see  how  such  an  arrangement 
would  have  been  a  compliance  with  the  authority,  and  because  it 
was  never  consummated,  but  rested  altogether  in  proposition.  In- 
deed it  seems  to  be  pleaded  only  by  way  of  apology  for  what  was 
done. 

Nothing  appears  to  have  been  done  looking  towards  the  construc- 
tion of  the  road  from  Tomah  to  Camp  Douglas,  except  the  naked 
resolution  of  the  directors  to  make  it  the  line  of  extension.  And 
this  is  set  up  as  an  execution  of  the  po^er  to  extend.  And  it  is 
claimed  that,  the  road  being  thus  extended,  Tomah  ceased  to  be  a 
fixed  terminal  point,  Elroy  taking  its  place  for  the  time  as  the  ter- 
minus of  a  road  with  which  it  was  not  connected;  and  that  the  ex- 
tension of  the  road  from  Warren's  Mills  by  Camp  Douglas  to  Elroy 
was  a  legitimate  exercise  of  the  power  to  change  the  location  of  the 
road  under  sec.  5  of  the  charter,  and  under  sec.  23  of  the  general 
railroad  act  of  1872. 

We  have  indicated  the  fallacy  of  the  position  that  a  mere  resolu- 
tion to  extend  the  road  operated  to  extend  it.  What  the  legisla- 
ture authorized  was  an  extension  by  a  road,  not  by  a  resolution. 
The  resolution  looked  towards  extension  but  did  not  extend.  It 
was  the  line  of  actual  road  that  was  to  be  extended,  and  the  exten- 
sion could  be  only  by  actual  road.  The  legislature  looked  to  a  high- 
way for  the  carriage  of  passengers  and  goods,  not  to  the  resolution 
of  a  board  or  the  plat  of  an  engineer:  to  a  fact,  and  not  to  a  theory: 
to  a  thing,  and  not  to  an  intention.  Extension  of  anything  must 
be  of  the  quality  of  the  thing  extended.  A  resolution  may  extend 
a  resolution:  a  line  on  paper  may  be  extended  by  a  line  on  paper: 
but  a  railroad  can  be  extended  only  by  a  railroad.  The  extension  of 
a  railroad  by  a  declaration  of  intention  seems  to  partake  of  the 
quality  of  Mr.  Harold  Skimpole's  philosophy  of  payment.     A  reso- 
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lution  to  extend  a  road  extends  it,  just  so  much  as  a  resolution  to 
fence  a  road  fences  it.  And  the  resolution  rested  wholly  within  the 
power  of  the  directors,  to  alter  or  rescind,  as  virtually  happened 
with  this  resolution,  obliterating  the  extended  railroad  with  tne  mo- 
tion of  the  pen.  Where  one  power  is  made  dependent  on  the  exe- 
cution of  another,  the  former  cannot  be  put  in  motion  by  a  resolu- 
tion t©  execute  the  latter.  Promise  cannot  take  the  place  of  per- 
formance. If  there  were  power  granted  to  the  defendant  to  alter 
the  road  away  from  Tomah,  after  the  extension,  the  extension  must 
precede  the  alteration.  Tomah  certainly  remained  the  actual  ter- 
minus of  the  road,  when  the  alleged  alteration  was  made.  And  it 
was  a  change  of  terminus,  n#t  of  route. 

Were  this  otherwise  —  had  the  road  been  legally  extended, —  we 
cannot  say  that  the  power  to  change  the  route  of  the  road  away 
from  Tomah  would  have  followed.  The  principal  road,  the  road 
extended,  would  still  be  the  road  from  Tomah  to  St.  Croix:  the  ex- 
tension going  from  Tomah.  The  franchise  would  still  be  to  build 
and  operate  an  extension  from  Tomah.  The  extension  would  still 
be  dependant  on  the  road  extended:  an  accessory  to  its  principal. 
If  the  statute  authorizing  the  extension  should  be  repealed,  where 
would  the  franchise  of  the  defendant  under  the  original  charter 
end,  as  applicable  to  the  actual  road  as  it  is  to  day?  We  are  inclin- 
ed to  think  at  Warren's  Mills,  because  the  extension  really  pro- 
ceeds from  there.  And  there  is  no  doubt  that,  in  that  case,  the  de- 
fendant would  have,  as  it  now  has,  a  franchise  to  restore  and  oper- 
ate its  road  from  Warren's  Mills  to  Tomah.  We  see  nowhere  in- 
dication of  legislative  intention  to  authorize  the  defendant  to  aban- 
don the  terminus  of  the  road  once  fixed  under  its  authority. 

So  far  as  the  charter  of  the  defendant  is  concerned,  we  have  al- 
ready shown  that  the  power  to  alter  the  road  is  limited  to  altera- 
tion between  the  termini.  The  general  railroad  act  of  1872,  as 
amended,  confers  on  the  defendant,  in  addition  to  the  powers  of  its 
charter,  the  powers  contained  in  that  act  itself.  That  requires 
parties  seeking  incorporation  under  it,  to  execute  articles  of  asso- 
ciation stating,  amongst  other  things,  the  places  from  and  to  which 
their  road  runs  or  is  intended  to  run,  the  length  of  the  road,  and 
the  counties  through  which  it  is- made  or  intended  to  be  made,  but 
no  particular  or  other  statement  of  its  route.  These  articles  are 
the  basis  of  incorporation,  to  be  filed  in  the  Secretary  of  State's 
office.  Upon  these  articles  is  issued  the  State  patent  of  incorpora- 
tion to  construct,  maintain  and  operate  the  road  from  one  terminal 
point  to  the  other,  without  stating  the  counties  through  which  it 
is  to  run.  And  the  corporation  takes  a  franchise  for  a  road  be- 
tween the  terminal  points  specified,  and  for  no  other  road.  In  the 
body  of  the  act  power  is  given  to  the  corporation  to  change  the 
route  or  any  part  of  the  route  of  their  road,  or  any  part  of  their 
road;  filing  in  the  office  of  the  clerk  of  the  circuit  court  of  the 
proper  county  a  certificate  of  the  change. 

Here  also  we  take  the  power  to  change  the  route  of  the  road  to 
be  a  power  to  change  it  between  the  terminal  points  specified  in 
the  patent,  "their  road;"  and  not  to  change  the  termini  themselves. 
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The  jurisdiction  of  the  State  officers  to  issue  the  patent  rests  on 
the  articles  of  association;  and  both  the  articles  and  the  patent  are 
limited  by  the  terminal  points  stated.  Neither  are  to  give  the  route  in 
detail,  which  is  not  jurisdictional;  and  therefore  power  is  given  to 
change  the  route  for  convenience  of  the  road  between  the  terminal 
points.  And  when  such  change  is  made,  the  certificate  of  it,  going  to 
local  arrangement  and  not  to  the  fundamental  franchise,  is  filed  in  the 
local  office  and  not  in  the  secretary's  office.  It  is  even  matter  of 
doubt  whether  the  change  of  route  authorized  can  involve  a  change 
of  the  counties  specified  in  the  articles. 

This  view  seems  to  us  to  be  necessarily  implied  in  the  word  route^ 
which,  as  the  dictionaries  tell  us,  implies  passage  to  and  from. 
The  word  is  a  French  one,  and  we  find  it  defined  in  Fleming  & 
Tibbins'  standard  French  dictionary,  as  "a  way  used  for  going  from 
one  place  to  another.^^  And,  corresponding  with  its  defined  mean- 
ing, its  common  acceptation  excludes  terminal  points,  and  makes 
it  dependent  on  them. 

We  feel  quite  satisfied  that  the  legislature,  in  giving  liberal  pow- 
er to  change  the  route  for  convenience,  intended  to  give  no  power 
to  change  the  places  between  which  the  road  is  to  run,  and  so  to 
leave  railroad  corporations  free,  by  a  little  management,  to  change 
specific  charters  into  roving  commissions  throughout  the  state. 
The  legislation  of  the  state  is  liberal  enough  of  franchise  to  these 
corporations,  in  all  conscience,  to  leave  them  without  excuse  for 
licentious  construction  of  their  charters. 

Were  the  position  of  the  defendant  well  founded,  we  can  see  no 
reason  why,  in  this  ca^,  the  defendant  might  not  have  changed 
the  whole  road,  abandoning  it  from  its  terminus  on  Lake  St.  Croix, 
and  selecting  at  will  any  route  to  the  south  line  of  the  state;  whol- 
ly disregarding  the  legislative  policy  in  its  creation,  and  overlook- 
ing that  the  operation  of  the  road  chartered  was  a  public  trust  com- 
mitted to  it  and  accepted  with  its  charter.  This  follows  logically 
froAi  the  position  taken,  and  involves  the  absurdity  that  authority 
to  extend  a  road  operates  as  authority  to  abandon  and  remove  the 
road  to  be  extended,  and  to  build  a  road  different  in  all  respects  ex- 
cept one  terminal  point,  to  be  in  turn  abandoned  and  deserted  in  a 
future  reformation  of  the  route  of  the  new  road,  making  railroads, 
as  suggested  by  the  defendant's  counsel,  chartered  vagrants. 

It  will  be  noticed  that  we  have  not  rested  our  conclusions  on  any 
of  the  provisions  of  ch.  58  of  1859;  and  that  the  question  of  the 
repeal  of  that  statute  by  ch.  119  of  1872  is  not  involved  or  consid- 
ered in  this  case. 

Neither  have  we  taken  any  aid  from  the  view  that  the  defendant's 
road  is  a  land-grant  road,  for  the  construction  of  which  the  state  has 
paid  a  consideration.  It  is  said  that,  the  road  being  built,  the  con- 
tract is  executed.  If  this  implies  that,  having  obtained  the  grant,  the 
defendant  is  at  liberty  to  discontinue  the  road,  we  cannot  assent  to 
it.  The  charter,  being  in  perpetuity,  and  beiug  a  contract  upon 
consideration  proceeding  from  the  state  to  the  corporation,  appears 
io  us  to  be  binding  in  perpetuity,  unless  and  until  sooner  determined 
by  law.    And,  until  determined,  or  until  it  be  so  changed  by  the 
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law  governing  it,  we  do  not  perceive  how  the  defendant  can  evade 
the  duty  of  maintaining  and  operating  the  road,  without  breach  of 
contract.  It  would  be  a  strange  disposition  of  the  bounty  of  the 
United  States  and  of  the  State,  for  the  endowed  company  to  build 
twenty  miles  of  road  and  receive  corresponding  twenty  miles 
of  grant;  take  up  the  twenty  miles  of  road  built,  build  other  twen- 
ty miles  of  road  and  receive  other  twenty  miles  of  grant;  take  that 
up  in  turn,  and  so  on  to  the  end;  absorbing  the  ¥rtiole  grant  and 
leaving  no  vestige  of  road  in  the  route  of  the  grant.  This  the  de- 
fendant can  do,  if  it  can  without  le^slative  authority  take  up  one 
mile  of  the  land  grant  road  built.  The  acceptance  of  the  franchise, 
in  any  case,  involves  a  public  trust;  in  this  case  it  involves  a  public 
trust  upon  valuable  consideration  in  addition  to  the  consideration 
of  the  franchise.  We  apprehend  that  the  bare  statements  of  the 
scope  of  the  proposition  is  sufficient  to  show  it  is  as  deficient  in 
morality  as  in  logic. 

We  have  dwelt  upon  this  subject,  perhaps,  undue  length,  not 
because  there  appeared  to  us  to  be  any  difficulty  involved,  but  in 
deference  to  the  length  and  earnestness  and  ability  with  which  the 
opposite  positions  were  pressed  upon  us. 

These  views  compel  us  to  hold,  that  the  defendant,  in  discontin- 
uing and  taking  up  its  road  from  Tomah  to  Warren's  Mills,  violat- 
ed the  provisions  of  its  charter  and  its  duty  to  the  State  under  its 
charter. 

And  it  follows,  that  the  road  which  the  defendant  is  required  by 
ch.  31  of  1873  to  relay  and  equip,  is  part  of  its  chartered  road, 
which  it  had  built  and  was  bound  to  maintain,  and  not  a  new  road 
coming  within  the  principle  stated  in  Kenosha  etc.  B.  /?.  Co.  v. 
Marsh,  17,  Wis.,  13,  and  at  the  present  term  in  Attorney  General  v. 
Railroad  Companies,  35  id.,  425. 

II.  On  principle  and  authority  there  seems  to  be  little  roem  for 
doubt,  or  even  for  discussion,  that  this  case  comes  within  the  first 
and  second  subdivisions  of  sec.  4,  ch.  160,  R.  S.,  and  that  the  a#t  of 
the  defendant,  in  discontinuing  and  taking  up  its  road,  as  set  up  in 
the  information,  constitutes  an  oflFense  rgainst  the  provisions  of  its 
charter  and  a  violation  of  public  law,  working  forfeiture. 

The  case  of  the  Albany  &  Vermont  Railroad  is,  in  many  respects, 
very  similar  to  this.  There  the  company  was  incorporated  for  a 
road  from  Albany  to  Eagle  Bridge,  which  was  built  the  whole  dis- 
tance, and  then  discontinued  and  dismantled  for  some  twenty-one 
miles  from  Waterford  Junction  to  Eagle  Bridge;  the  rest  of  the 
road  being  operated  with  other  roads.  There,  as  here,  it  was  claim- 
ed, that  this  was  done  under  resolution  of  the  directors  as  an  exer- 
cise of  the  corporate  right  to  change  the  route  of  the  road. 

In  that  case  the  New  York  courts  discuss  the  distinction  be- 
tween the  original  obligation  to  build  the  road,  and  the  right  to 
discontinue  part  of  it,  when  built.  But  the  right  to  abandon  and 
take  up  part  of  the  road  is  denied,  and  the  duty  to  maintain  the 
whole  road,  when  once  completed,  is  asserted,  in  all  the  reports  of 
the  case.  The  discussion  is  interesting,  but  we  have  space  for  only 
a  single  extract.    The  court  of  appeals  says: 
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^'  The  defendant  has  abandoned  all  its  road  east  of  Waterford 
Junction,  whilst  it  is  continuing  the  operation  of  that  part  between 
Albany  and  Waterford,  in  connection  with  the  Rensselaer  &  Sara- 
toga Ilailroad.  It  is  exercising  its  corporate  rights  and  privileges 
and  the  franchise  granted  by  the  State  to  maintain  and  operate  a 
railroad  between  Albany  and  Eagle  Bridge,  in  the  operation  of  one 
between  Albany  and  Waterford  Junction,  without  any  assent  by  the 
legislature  to  the  abandonment  of  any  part  of  its  road,  or  any  legis- 
lative modification  of  the  i^nchise  granted  to  it.  This  cannot  be 
legally  done.  It  is  the  exercise  of  a  franchise  or  privilege  not  con- 
ferred on  the  defendant  by  law."  People  vs.  Albany  dt  V,  R,  R  Co.^ 
19  How.  Pr.,  523;  37  Barb.,  216;  24  N.  Y.,  261. 

The  general  principle  is  very  ably  and  elaborately  discussed  in 
People  vs,  Kingston  &  M,  T.  R,  R.  Co,,  and  People  vs.  Bristol  dt  R, 
T.  Co.,  23  Wend.,  193,  222.  The  English  King's  bench  holding  the 
same  view  issued  a  mandamus  for  the  restoration  of  part  of  a  road 
dismantled  by  the  corporation.  Rex  vs.  Severn  &  W.  R.  R.  Co.,  2 
Bam.  &  Aid.,  646. 

These  authorities  in  which  we  entirely  concur,  seem  to  us  to  gov- 
ern this  case. 

Some  of  the  'provisions  of  ch.  31,  laws  of  1873,  well  discussed  at 
the  bar,  raise  important  and  interesting  Questions  which  we  have 
not  noticed,  because  as  has  been  seen,  we  hold  that  this  proceeding 
can  be  maintained  without  aid  from  that  act. 

We  have  arrived  at  this  view  with  somewhat  of  reluctance,  be- 
cause as  the  facts  are  placed  in  the  defendant's  answer,  which  we 
must  assume  to  be  correct  on  the  demurrer,  the  defendant's  road 
appears  to  have  been  improved,  without  special  injury  to  any  local- 
ity. But  conceding  that,  it  appears  to  us  to  have  been  a  grievous  er- 
ror of  the  defendant  to  attempt  to  evade  its  charter  and  take  the 
law  into  its  own  hands.  With  its  views  of  its  interest,  it  should 
have  appealed  to  the  legislature  for  authority  to  do  what  it  has  done 
without  authority.  And  we  have  the  less  reason  to  regret  any  ap- 
parent hardship  in  this  decision,  because  the  distinguished  gentle- 
men who  argued  the  demurrer  for  the  State,  declared  the  purpose  of 
the  State  to  oe  the  restoration  of  the  discontinued  road,  and  not  the 
forfeiture  of  the  charter,  unless  in  case  of  obstinate  resistance  by  the 
defendant. 

By  the  Court. — Let  an  order  be  entered  sustaining  the  demurrer  to 
the  defendant's  answer,  with  leave  to  the  defendant  to  answer  over 
to  the  information  by  the  first  day  of  next  term. 
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IN  THE  SUPREME   COURT   OP  THE  UNITED  STATES. 


October  Term,  1875. 

William  Frederick  Piek.  et  al, 

Appellants, 
vs. 

The  Chicago  &  Northwestern  Railway 
Company,  and  the  Railroad  Commission- 
ers, and  the  Atorney-General  of  Wiscon- 
sin. 

Respondents. 

Db  Witt  C.  Lawrence,  et  al.. 

Appellants, 
vs. 

The  Chicago  &  Northwestern  Railway 
and  the  Railroad  Commissioners,  and  the 
Attorney-General  of  Wisconsin, 

Respondents. 

• 

L.  D.  Stone,  Ticket  Agent  of  the  Chi- 
cago,  Mil.  &  St.  Paul  Railway  Company, 

Plaintiffs  in  error, 
vs. 
The  State  of  Wisconsin, 

Defejidants  in  error. 

The  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company, 

Plaintiffs  in  error. 


vs. 


Henry  M.  Ackley  and  George  Vilas, 

Defendants  in  error. 


In  equity.  Action 
by  the  bondholders  of 
said  Railway  Com- 
^  pany  praying  for  an 
injunction  to  restrain 
the  defendant  from 
obe3'ing  and  enfor- 
cing the  law  of  State. 


^  In  equity.  Action 
by  the  stockholders 
of  said  Railway  Co. 
praying    for    an  in- 

^  junction  to  restrain 
the  defendants  from 
obeying  and  enforc- 
ing  the  law  of  the 
State. 


Criminal   prosecu- 
tion    for    cnarging 
>  more  than  the  leg^ 
rates    as    passenger 
fare. 


Action  of  replevin 
for  refusing  to  deliver 
••  two  car-loaids  of  lum- 
ber on  tender  of  the 
legal  rates. 


TRANSCRIPT  OF  RECORD. 

In  the  Case  of  Frederick  Piek,  et  al.  vs.  The  C.  &  N.  W.  R.  R. 

Co.,  et  al. 

Circut  Court  of   the  United  States  of  America  for  the  Western 

district  of  Wisconsin. 

United  States  of  America, 

Western  District  of  Wisconsin,  ss: 

At  a  stated  terra  of  the  circuit  court  of  the  United   States  of 
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America  for  the  western  district  of  Wisconsin,  begun  and  held  ac- 
cording to  law,  at  the  city  of  Madison  in  said  District,  on  the  first 
Monday  (being  the  first  day)  of  June,  A.  D.  1874 — present  and  pre- 
siding, tne  honorable  James  C.  Hopkins,  district  judge — ^among 
other  the  following  proceedings  were  had,  to  wit: 

William  Frederick  Piek,  Henry  R.  Pier-  ' 
soN,^oses  Taylor,  The  Farmer's  Loan  and 
Trust  Company,  and  the  Union  Trust  Com- 
pany, 

rs,  y  In  equity. 

The  Chicago  and  Northwestern  Railway 
Company,  George  H.  Paul,  Joseph  H. 
Osborn,  John  W.  Hoy  t,  and  A.  Scott  Sloan.  ^ 

Be  it  remembered  that  on  the  fourth  day  of  said  term,  to  wit,  on 
the  fourth  day  of  June,  A.  D.  1874,  came  the  above-named  plain- 
tiffs by  their  solicitor,  Mr.  C.  B.  Lawrence,  and  filed  their  bill  of 
complaint,  as  follows: 

Bill  of  Complaint 

United  States  of  America, 

Western  District  of  tlie  State  of  Wisconsin: 

To  the  Judge  of  the  Circuit  ('ourt  of  the  United  States  for  said 

District: 

Your  orators,  William  Frederik  Piek,  who  is  a  citizen  of  the 
kingdom  of  Holland,  and  a  resident  of  the  city  of  Amsterdam,  in 
said  kingdom,  and  an  alien  to  each  and  all  of  the  United  States  of 
America,  and  Henry  R.  Pierson  and  Moses  Taylor,  who  are  severally 
citizens  of  the  State  of  New  York,  and  residents  thereof,  bring  this 
bill  of  complaint  as  well  in  behalf  of  the  other  holders  and  owners 
of  the  bonds  of  the  Chicago  and  Northwestern  Railway  Company, 
hereinafter  set  forth,  who  shall  desire  to  become  parties  complainant 
to  this  bill,  and  in  this  suit  to  assert  the  equities  which  they  have 
in  common  with  your  orators,  as  on  their  own  behalf,  the  Farmers' 
Loan  and  Trust  Company,  which  is  a  body  corporate  incorporated 
under  and  by  virtue  of  the  laws  of  the  State  of  New  York,  and 
which  is  a  citizen  and  resident  of  the  State  of  New  York,  and  the 
Union  Trust  Company,  a  body  corporate  incorporated  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  New  York, 
and  which  is  a  citizen  and  resident  of  said  State  of  New  York,  as  they 
are  severally  Trustees  in  the  manner  and  for  the  purposes  herein- 
after described,  against  the  Chicago  and  Northwestern  Railway 
Company,  which  is  a  body  corporate  and  a  citizen  and  resident  ef 
the  State  of  Wisconsin,  and  against  George  H.  Paul,  Joseph  H. 
Osborn  and  John  W.  Hoyt,  who  are  citizens  and  residents  of  Wis- 
consin, and  Railroad  Commissioners  of  the  said  State,  and  against 
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A.  Scott  Sloan,  who  is  a  resident  and  citizen  of  said  State  of  Wis- 
consin, and  the  Attorney  General  of  said  State;  and,  thereupon,  the 
said  William  Frederik  Pick,  Henry  R.  Pierson,  Moses  Taylor, 
the  Farmers^  Loan  and  Trust  Company,  and  the  Union  Trust  Com- 
pany, complain  and  show  unto  your  honor — 

That,  on  the  third  day  of  November,  A.  D.  1856,  an  act  was 
passed  by  the  Legislature  of  the  State  of  Wisconsin,  entitled  "  An 
act  to  execute  a  trust  created  by  an  act  granting  public  landa  to  the 
State  of  Wisconsin  to  aid  in  the  construction  of  railroads  in  said 
State,  approved  June  3,  1856,  by  incorporating  the  Wisconsin  and 
Superior  Railroad  Company,  and  granting  a  portion  of  said  lauds 
thereto;^*  that  said  company  was,  by  said  act,  authorized  to  construct 
and  complete,  perpetually  to  have,  use  and  enjoy,  maintain  and  op- 
erate a  railroad  with  one  or  more  tracks  or  lines,  over  the  routes  fol- 
lowing, that  is  to  say:  Beginning  at  the  city  of  Fonddu  Lac,  which 
is  situated  on  Lake  Winnebago,  in  said  otate,  and  running  from 
thence  by  way  of  the  town  or  city  of  Oshkosh  and  township  twenty- 
one,  north  of  range  seventeen,  east,  and  east  of  the  soutneast  cor- 
ner of  section  twenty  of  said  last  named  township,  northwardly  to 
the  State  line  on  the  St.  Louis  river,  or  to  such  other  point  on  the 
State  line  within  the  meaning  of  the  act  of  Congress  entitled  ^^  An 
act  granting  public  lands  to  the  State  of  Wisconsin,  to  aid  in  the 
construction  of  tailroads  in  the  said  State,  approved  June  3, 1856, 
as  the  said  company  shall  determine,"  a  copy  of  which  act  is  hereto 
annexed,  marked  Exhibit  1,  and  made  a  part  of  this  bill;  that,  by 
said  act,  the  said  railroad  company  was  vested  with  the  power  to 
operate  its  roads,  or  either  of  them,  in  connection  with  any  or  all 
other  railroads  which  might  cross,  come  up  to,  or  connect  with  the 
said  railroads,  or  either  of  them,  upon  such  terms  as  should  be  mu- 
tually agreeable,  and  to  demand  and  receive  such  sum  or  sums  of 
money  for  the  transportation  of  persons  or  of  property  as  it  should 
from  time  to  time  deem  reasonable,  as  by  reference  to  said  act  will 
more'fuUy  and  at  large  appear. 

And  your  orators  further  shows  to  your  honor  that,  by  the  terms 
of  said  act,  the  said  company  was  authorized  to  enter  upon,  take, 
possess ,  occupy  and  use  any  Ian  dalong  and  including  the  line  of  said 
route,  not  exceeding  two  hundred  feet  in  width,  and  any  other  lands 
beyond  said  limits  of  two  hundred  feet  which  the  directors  should, 
by  resolutions  adopted  by  them,  declare  to  be  necessary  for  the  use 
of  said  company,  for  the  purpose  of  erecting  depot  buildings,  station 
houses,  or  fixtures  of  any  kind,  or  ground  about  the  same  for  the 
convenient  operation  of  said  road,  or  for  making  drains  or  giving 
proper  direction  to  water  courses,  or  of  directing  and  changing  the 
channel  of  water  courses,  or  for  the  purpose  of  removing  such  sub- 
stances and  things  as  might  endanger,  disturb,  or  interfere  with  the 
free  use  of  the  road,  or  for  the  purpose  of  obtaining  earth,  gravel, 
stone  or  timber,  or  other  material  for  embankment  structures  or 
superstructures  necessary  for  the  construction,  repair  or  renewal  of 
said  roads;  said  land,  earth  gravel,  stone  and  timber  to  be  paid  for 
at  its  full  value  by  said  company.  And  it  was  further  provided  in 
said  act  that,  whenever  such  lands,  should  have  been  so  paid  for,  an 
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estate  in  and  to  all  and  every  such  lands,  in  fee  simple,  absolute 
forever  should  be  and  become  vested  in  said  company  by  virtue 
thereof  and  of  the  provisions  of  said  act,  and  by  the  same  means  a 
complete  title  should  vest  in  said  company  in  and  to  all  such  earth. 

S ravel,  stone  and  timber;  and  whenever  the  said  company  should 
eem  that  the  same,  or  any  part  or  portion  of  the  aforenamed  prop- 
erty, should  be  no  longer  necessary  for  the  purposes  for  whicn  the 
same  were  taken,  it  was  authorized  and  empowered  by  another  in- 
strument in  writing,  to  lease  or  sell  the  same,  or  any  part  thereof, 
as  by  said  aci,  to  which  reference  is  hereby  made,  will  more  fully 
and  at  large  appear. 

And  your  orators  further  show  to  your  honor  that,  by  the  terms 
of  said  act,  the  said  company  was  authorized  and  fully  empowered 
in  its  corporate  capacity,  to  borrow  any  sum  or  sums  of  money 
from  any  person  or  persons,  and  make,  execute  and  deliver,  in  or 
out  of  said  State,  all  necessary  writings,  notes,  bills,  bonds,  mort- 
gajges  and  all  other  papers  or  securities  in  amount  and  kind  as 
might  1)6  deemed  expedient  by  said  corporation,  and  to  make  exe- 
cute and  deliver  its  bonds  or  obligations  in  such  an  amount  as  the 
directors  should  think  best  for  the  interest  of  the  company;  and,  to 
secure  the  payment  of  any  or  all  of  said  bonds,  said  company  was 
authorized  and  empowered,  in  its  corporate  capacity,  to  make,  exe- 
cute and  deliver  a  mortgage  or  mortgages  or  deed  or  deeds  of  trust 
upon  the  whole  or  any  part  of  its  railroad,  constructed  or  authorized 
to  be  constructed,  and  upon  the  lands  granted  te  said  corporation  in 
said  act,  and  upon  any  other  or  all  of  its  estate,  real,  personal,  or 
mixed,  as  by  said  act,  reference  being  thereto  made,  will  more  fully 
and  at  large  appear. 

And  your  orators  further  show  to  your  honor  that  the  Wiscon- 
sin and  Superior  Railroad  Company  was  duly  organized  under  the 
provisions  of  said  act,  and  did  construct  its  road  as  by  the  terms  of 
said  act  it  was  authorized  to  do,  except  that  portion  thereof  which  was 
afterwards  constructed  by  the  Chicago  and  Northwestern  Railway 
Company,  after  the  consolidation  of  said  two  companies,  as  herein- 
after stated,  and  did  acquire  land  whereon  to  construct  its  said  road, 
and  the  appuri^nances  thereof,  in  the  manner  provided  in  said  act, 
paying  full  value  therefor,  and  did  become  seized  of  said  lands  by  a 
title  in  fee-simple  absolute,  as  provided  in  said  act. 

Your  orators  farther  show  tnat,  on  the  19th  day  of  August,  A. 
D.  1848,  the  Legislature  of  Wisconsin  passed  another  act^  entitled 
""  An  act  to  incorporate  the  Madison  and  Beloit  Railroad  Company ,^^ 
a  copy  of  which  act  is  herewith  filed,  marked  Exhibit  2,  and  made 
a  part  of  this  bill. 

Tour  orators  further  show,  that  by  the  second  section  of  said 
act,  the  corporation  to  be  created  under  and  by  virtue  of  said 
act,  was  authorized  to  construct  a  railroad,  with  one  or  more  rail- 
roads or  tracks,  from  some  convenient  point  in  the  village  of 
Beloit,  in  the  county  of  Rock,  to  the  villas^e  of  Janesville,  and 
thence  to  some  convenient  point  of  termination  in  the  village  of 
Madison,  in  the  county  of  Dane;  and,  by  the  seventh  section  of 
said  act.  the  directors  of  the  company  to  be  organized  under  said 
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act,  were  to  have  power  to  make,  from  time  to  time,  all  needful 
rules,  regulations  and  by-laws  touching  the  business  of  said  com- 
pany, and  to  determine  the  number  of  tracts  and  railways  upon 
said  road,  and  the  width  thereof,  and  the  description  of  carriages 
which  might  be  used  thereon,  and  to  regulate  the  amount  of  tolls 
and  the  manner  of  collecting  the  same  for  the  business  done  upon 
said  road. 

Your  orators  further  show  to  your  honor  that  a  body  corporate, 
by  the  name  and  style  of  the  Madison  and  Beloit  Railroad  Com- 
pany, was  duly  organized  under  said  act,  and  the  directors  of  said 
company  were  duly  chosen,  and  steps  were  taken,  in  pursuance  of 
the  provisions  of  said  act  to  construct  the  road  named  therein. 

And  your  orators  show  to  your  honor  that  the  act  last  aforesaid 
was  amended  by  an  act  of  the  legislature  of  the  said  State  of  Wis- 
consin, approved  February  4,  1850,  a  copy  of  which  is  hereto  an- 
nexed, marked  Exhibit  3,  and  made  a  part  of  this  bill.  And  by 
said  amendment  the  said  company  was  authorized  to  change  the 
location  of  said  railroad,  and  to  terminate  the  same  at  an}*^  point 
that  it  should  deem  expedient  on  the  south  line  of  the  State  of 
Wisconsin,  and  at  such  termination  as  might  unite  with  any  other 
railroad;  and  said  company  also  was  authorized  by  said  amend- 
ment to  extend  said  road  to  any  point  on  the  Wisconsin  river  that 
it  should  deem  proper,  and  to  increase  its  capital  stock  to  six  hun- 
dred thousand  dollars  ($600,000),  as  by  said  amendment,  to  which 
reference  is  hereby  made,  will  more  fully  and  at  large  appear.  That 
the  act  aforesaid  was  further  amended  by  an  act  passed  bv  the  leg- 
islature of  said  State  of  Wisconsin,  approved  February  9, 1850,  a 
copy  of  which  is  hereunto  annexed,  marked  Exhibit  4,  and  made  a 
part  of  this  bill,  by  which  it  was,  among  other  things,  provided, 
that  the  said  company  might  extend  their  road  from  Janesville  to 
Lake  Winnebago,  by  way  of  Fort  Atkinson,  Jeflferson  and  Water- 
town,  and  might  add  ten  thousand  shares  of  one  hundred  dollars 
each  to  its  capital  stock,  and  by  which  act  the  name  of  said  com- 
pany was  changed  to  that  of  Rock  River  Valley  Union  Railroad 
Companj';  that  the  charter  of  said  Rock  River  Valley  Union  Rail- 
road Company  was  amended  by  an  act  of  the  legislature  of  said 
State,  approved  March  11,  1851,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  5,  and  made  a  part  of  this  bill,  by  which  amend- 
ment it  was  among  other  things  provided  that  said  company 
should  be  authorized  to  connect  its  road  with  the  road  of  any  rail- 
road company  or  companies  in  the  State  of  Illinois,  or  to  become 
part  owner  or  lessee  of  any  railroad  in  said  State;  and  that  any 
railroad  company  in  said  State  of  Illinois,  duly  organized  under  the 
laws  of  said  State,  might  connect  its  road  with  the  road  of  said 
company,  and  might,  in  like  manner,  with  the  consent  of  said 
company,  become  part  owner  or  lessee  of  said  company,  or  of  any 
of  its  branches,  or  any  portion  thereof  situated  in  the  State  of 
Wisconsin;  and  by  said  act  said  company  was  authorized  and  em- 
powered to  borrow  money  to  be  expended  in  the  construction  and 
equipment  of  its  said  road  and  its  appendages,  and  to  issue  bonds 
for  the  payment  thereof  in  the  usual  form,  said  bonds  not  to  exceed 
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in  the  aggregate,  at  the  period  of  the  completion  of  said  road, 
three-fourths  of  the  whole  amount  actually  exp(jnded  in  said  road 
and  its  appendages,  and  to  make  and  execute  in  the  corporate  name 
of  said  company,  all  necessary  writings,  notes,  bonds,  or  other 
papers,  for  any  liabilitj^  that  it  might  incur  in  the  construction  of 
said  road. 

Your  orators  further  show  to  your  honor  that  another  act  was 
passed  by  the  legislature  of  the  State  of  Wisconsin,  entitled,  "An 
act  to  authorize  the  railroad  companies  named  therein  to  consolidate 
their  capital  stock,"  which  act  was  approved  March  10, 1855,  a  copy 
of  which  act  is  hereunto  annexed,  marked  Exhibit  6,  and  made  a  part 
of  this  bill,  by  which  act  it  was  provided  that  the  Illinois  and  Wis- 
consin Railroad  Company,  in  the  State  of  Illinois,  which  said  com- 
pany was  then  and  there  a  body  corporate,  duly  incorporated  under 
and  by  virtue  of  the  laws  of  the  State  of  Illinois,  and  the  Rock 
River  Valley  Union  Railroad  Company  in  the  State  of  Wisconsin, 
were  authorized  and  empowered  to  consolidate  the  capital  stock  of  the 
two  companies,  and  to  make  the  two  companies  one,  and  to  place 
the  afiPairs  and  property  of  the  two  companies  under  the  direction 
of  one  board  of  directoi's,  of  not  more  than  seventeen  nor  less 
than  eleven,  and  that  the  said  companies,  when  so  consolidated  un- 
der the  direction  of  one  board  of  directors,  might  choose  for  itself 
any  name  that  a  majority  of  the  directors  might  deem  fit;  and,  by 
section  five  of  said  act,  it  was  provided  that  the  said  consolidated 
company  should  be  and  remain  subject  to  the  laws  of  the  State  of 
Wisconsin  and  the  State  of  Illinois,  respectively,  and  to  have,  in 
all  respects,  the  same  privileges  as  though  the  consolidation  had 
not  taken  place,  as  by  the  terras  of  said  act,  to  which  reference  is 
hereby  made,  will  more  fully  and  at  large  appear. 

And  your  orators  show  that,  by  virtue  of  the  provisions  of  said 
act,  the  said  roads  were  consolidated  in  the  manner  provided  in  said 
act,  on  the  30th  day  of  March,  A.  D.  1855,  and  that  the  name 
adopted  by  said  consolidated  company  was  the  Chicago,  St.  Paul  & 
Fond  duLac  Railroad  Company;  and  that  the  said  Illinois  and 
Wisconsin  Railroad  Company,  in  the  State  of  Illinois,  had  full 
power,  by  virtue  of  its  charter,  to  become  a  party  to  said  consolida- 
tion, which  charter  was  passed  by  the  general  assembly  of  the  State 
of  Illinois,  approved  February  12,  1851,  and  to  unite  and  consoli- 
date the  said  road  with  any  railroad  company  then  incorporated,  or 
that  might  thereafter  be  incorporated,  in  the  State  of  Wisconsin, 
and  to  place  the  said  ibad,  when  consolidated,  under  the  control 
and  supervision  of  a  joint  board  of  directors,  upon  such  conditions, 
provisions,  and  limitations  as  might  be  mutually  agreed  upon  by 
said  railroad  company,  as  by  reference  to  said  act,  which  is  hereto 
annexed,  marked  Exhibit  7,  will  more  fully  and  at  large  appear. 

Your  orators  further  show  to  your  honor  that  an  act  was  passed 
by  the  legislature  of  said  state  of  Wisconsin,  which  was  approved 
February  12,  1857,  entitled  "  An  act  to  authorize  the  Chicago,  St. 
Paul  and  Fond  du  Lac  Railroad  Company  and  the  Wisconsin  and 
Superior  Railroad  Company  to  consolidate,"  by  the  terms  of  which 
act  it  was  provided  that  the  said  Wisconsin  and  Superior  Railroad 
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Company  might  consolodate  its  property  and  franchises  named  in 
said  act  with  the  property  and  franchises  of  the  said  Chicago,  St. 
Paul  and  Fond  du  Lac  Railroad  Company;  and  said  consolidated 
company  was  vested  by  said  act  with  all  the  rights,  privileges  and 
franchises  which  before  the  passage  of  the  act  belonged  to  either 
the  said  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company  or 
the  said  Wisconsin  and  Superior  Railroad  Company,  among  which 
was  the  right  to  construct  and  operate  a  railroad  from  the  city  of 
Fond  du  Lac,  aforesaid,  northwardly,  to  the  Wisconsin  State  Line, 
a  copy  of  which  is  hereto  annexed,  marked  Exhibit  7^,  and  made  a 
part  of  this  bill. 

Your  orators  further  show  that  in  pursuance  of  the  authority  con- 
ferred by  said  act,  on  the  6th  day  of  March,  A.  D.  1859,  the  said 
Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company  and  the  said 
Wisconsin  and  Superior  Railroad  Company  were  consolidated  into 
one  corporation  in  the  manner  specified  in  the  said  act,  and  that 
the  said  consolidated  corporation  was  known  by  the  name  of  the 
Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company. 

Your  orators  further  show  to  your  honor  that,  after  the  consol- 
idation aforesaid,  an  act  was  passed  by  the  legislature  of  the  State 
of  Wisconsin,  which  was  approved  March  14,  1859,  by  which  it 
was  provided  that,  in  case  the  railroad  of  the  Chicago,  St.  Paul  and 
Fond  du  Lac  Railroad  Company,  or  any  part  of  the  said  railroad 
lying  within  the  said  State,  should  be  sold  by  virtue  of  any  mort- 
gage, deed  or  deeds  of  trust,  either  by  foreclosure  or  other  proceed- 
ing in  law  or  equity,  or  by  advertisement  in  pursuance  of  the  pow- 
er or  authority  in  any  such  mortgage  or  deed  of  trust  contained, 
the  purchaser  or  purchasers  in  any  such  case,  his  or  their  associates, 
successors  or  assigns,  if  desiring  to  form  a  corporation  under  and 
by  virtue  of  the  laws  of  said  State,  or  of  the  States  of  Illinois  or 
Michigan,  or  any  or  all  of  said  States,  might  file  in  the  oflBce  of 
the  Secretary  of  State  of  said  State  of  Wisconsin  a  certificate 
specifying  the  name  of  the  said  corporation,  the  numb^  of  the  di- 
rectors and  the  names  of  the  directors,  which  certificate  should  be 
signed  by  the  sa.id  purchaser  or  purchasers;  and,  upon  the  filing  of 
such  certificate,  the  persons  who  should  have  signed  the  same  should 
be  a  body  politic  and  corporate  by  fhe  name  stated  in  such  certi- 
ficate; and  said  corporation  should  possess  all  the  previous  powers, 
authorities  and  capacities  acquired  by  the  said  purchaser  or  pur- 
chasers, or  possessed  by  the  said  Chicago,  St.  Paul  and  Fond  du  Lac 
Railroad  Company  by  virtue  of  any  law  of  sfiid  State  of  Wisconsin, 
or  of  the  States  of  Illinois  or  Michigan,  as  by  said  act,  a  copy  of 
which  is  hereto  annexed,  marked  Exhibit  8,  and  made  a  part  of 
this  bill,  will  more  fully  and  at  large  appear.  Your  orators  further 
show  to  your  honor  that  an  act  was  passed  by  the  General  Assem- 
bly of  the  State  of  Illinois,  approved  February  19,  1859,  entitled 
"  An  act  to  authorize  the  sale  of  the  Chicago,  St.  Paul  and  Fond 
du  Lac  Railroad,"  and  to  enable  the  purchasers  thereof  to  form  a 
corporation,  a  copy  of  which  act  is  hereto  annexed,  marked  Exhibit 
9,  and  made  a  part  of  this  bill,  by  which  act  the  same  power  was 
conferred  upon  the  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad 
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Company  in  the  State  of  Illinois  that  was  conferred  upon  said  rail- 
road company  in  the  State  of  Wisconsin,  hy  virtue  of  the  act  of 
Wisconsin  last  aforesaid. 

Your  orators  further  show  to  your  honor  that,  afterward,  to-wit, 
on  the  2d  day  of  June,  A.  D.  1859,  the  said  railroad,  franchises  and 
property  of  the  said  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad 
Company  were  sold  under  and  by  virtue  of  certain  trust  deeds 
whicn  had  been  given  by  said  company  to  secure  its  indebtedness, 
and  that  the  purchasers  of  said  railroad,  its  property  and  franchises, 
afterward,  on  the  sixth  day  of  June,  1859,  became  incorporated 
both  in  the  State  of  Illinois  and  Wisconsin,  in  the  manner  provid- 
ed for  in  the  acts  of  said  States  last  aforesaid,  and  that  the  name  of 
the  company  so  formed  was  the  Chicago  and  Northwestern  Rail- 
w^  Company. 

Your  orators  further  show  that,  when  the  said  Chicago,  St.  Paul 
and  Fond  du  Lac  road  was  sold,  as  aforesaid,  there  were  not  separ- 
ate sales  of  the  portion  lying  in  Illinois  and  the  portion  lying  in 
Wisconsia,  but  the  entire  road,  from  the  city  of  Chicago,  in  Illi- 
nois, to  the  city  or  town  of  Fond  du  Lac,  in  Wisconsin,  was  sold  as 
a  coni(olidated  road,  at  Janesville,  in  Wisconsin,  on  the  2nd  day  of 
June,  1859,  and  the  deed  to  the  purchasers  described  the  property 
sold  as  '^all  and  singular,  the  railroad  from  Chicago,  in  the  State  of 
Illijiois,  via  Woodstock  to  Janesville,  in  the  State  of  Wisconsin, 
and  thence,  via  Watertown,  to  the  city  of  Fond  du  Lac,  in  the 
State  of  Wisconsin." 

Your  orators  further  show  to  your  honor  that  the  legislature  of 
said  State  of  Wisconsin  passed  an  act,  approved  March  8, 1862,  by 
which  was  conferred  upon  said  Chicago  and  Northwestern  Railway 
Company  all  the  rights,  privileges,  powers  and  authority  contained 
in  the  charter  of  the  said  railway  company  and  in  the  charter  of 
the  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company  and  the 
Wisconsin  and  Superior  Railroad  Company,  to  which  said  Chicago 
and  Northwestern  Railway  Company  is  the  successor,  as  by  the 
provisions  of  said  act,  a  copy  of  which  is  hereunto  annexed^  mark- 
ed Exhibit  10,  will  more  fully  and  at  large  appear. 

Your  orators  further  show  to  your  honor  that  the  Galena  and 
Chicago  Union  Railroad  Company  was  a  corporation  of  the  State 
of  Illinois,  duly  incorporated  under  and  by  virtue  of  the  provisions 
of  an  act  of  the  General  Assembly  of  said  State,  approved  Janu- 
ary 13,  1836,  entitled  ^^An  act  to  incorporate  the  Galena  and 
Chicago  Union  Railroad  Company,"  a  copy  of  which  is  hereto  an- 
nexed, marked  Exhibit  11,  and  made  a  part  of  this  bill. 

And  your  orators  further  show  to  your  honor  that  the  Galena 
and  Chicago  Union  Railroad  Company  was  authorized  by  the  terms 
of  the  act  of  the  General  Assembly  of  the  State  of  Illinois,  under 
which  the  same  was  incorporated,  as  aforesaid,  to  prescribe  the 
manner  in  which  the  railroad  specified  in  said  act  should  be  used 
and  the  rates  of  toll  for  the  transportation  of  persons  or  property 
thereon,  and  also  to  borrow  any  sums  of  money  which  might  in  its 
discretion  be  deemed  necessary,  not  exceeding  iis  capital  stock,  to 
aid  in  the  construction  of  its  said  roads,  as  by  reference  to  said  act, 
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which  is  hereby  made  a  part  of  this  bill,  will  more  fully  and  at  large 
appear. 

Your  orators  further  show  to  your  honor  that,  on  the  2d  day  of 
June,  1864,  the  said  Chicago  and  Northwestern  Railway  Company 
and  the  said  Galena  and  Chicago  Union  Railroad  Company  consol- 
idated their  property  and  franchises  into  one  corporation,  by  the 
name  of  the  Chicago  and  Northwestern  Railway  Company,  that 
that  consolidation  was  made  in  pursuance  of  the  laws  of  the  said 
State  of  Wisconsin  and  the  laws  of  the  State  of  Illinois;  that  after- 
wards, to-wit,  on  the  fifth  day  of  February,  1865,  the  consolidation 
of  said  companies  was  approved  and  ratified  by  an  act  of  the  legisla- 
ture of  the  State  of  Illinois,  approved  February  15,  1865,  entitled 
"  An  act  to  extend  the  powers  of  tbe  Chicago  and  Northwestern 
Railway  Company,"  by  which  act  it  was  provided  that  said  com- 
pany, as  then  consolidated,  should  have  and  exercise  all  the  power 
theretofore  conferred  by  the  laws  of  said  State,  or  of  any  other 
State,  upon  the  Chicago  and  Northwestern  Railway  Company,  the 
Galena  and  Chicago  Union  Railroad  Company,  or  any  otner  com- 
pany consolidated  with  it,  as  by  section  2  of  the  act  aforesaid,  a 
copy  of  which  is  hereto  annexed,  marked  Exhibit  12,  and  made  a 
part  of  this  bill,  will  more  fully  and  at  large  appear. 

Your  orators  further  show  to  your  honor  that,  by  virtue  of  said 
consolidation,  the  Chicago  and  Northwestern  Railway  Company 
became  vested  with  all  the  rights,  powers,  privileges  and  franchises 
which  had  been  theretofore  conferred  by  the  laws  of  the  State  of 
Illinois  upon  the  Chicago  and  Northwestern  Railway  Company,  the 
Galena  and  Chicago  Union  Railroad  Company,  or  by  the  laws  of 
the  State  of  Wisconsin  upon  the  said  Wisconsin  and  Superior 
Railroad  Company,  or  upon  the  said  Chicago,  St.  Paul  and  Fond 
du  Lac  Railroad  Company,  or  upon  the  said  Chicago  and  North- 
western Railway  Company,  among  which  powers  was  the  author- 
ity and  right  to  demand  and  receive  such  sums  of  money  for  the 
transportation  of  persons  and  property,  and  for  the  storage  of  prop- 
erty, as  the  said  railway  company  from  time  to  time  shall  deem 
reasonable. 

That  the  portion  of  the  Chicago  and  Northwestern  Railway  Com- 
pany's railroad  in  the  State  of  Wisconsin,  which  extends  from 
Fort  Howard,  in  a  northerly  direction,  to  a  point  at  or  near  the 
mouth  of  the  Menomonee  liver,  was  constructed  during  the  year 
1871;  that,  for  the  purpose  of  constructing  said  road,  and  so  much 
of  the  connection  therewith  in  the  State  of  Michigan  as  lies  be- 
tween the  north  line  of  the  State  of  W^isconsin  and  the  line  of  rail- 
road of  the  Chicago  and  Northwestern  Railway  Company  in 
Michigan,  known  as  the  Peninsula  Division,  as  hereinafter  stated, 
the  said  Chicago  and  Northwestern  Railway  Company,  under  the 
power  given  to  it,  as  aforesaid,  by  the  laws  of  the  State  of  Wiscon- 
sin, on  the  first  day  of  June,  A.  D,,  1871,  issued  its  bonds  called  the 
Menomonee  Extension  First  Mortgage  Sinking  Fund  Gold  Bonds, 
to  the  amount  of  two  millions  seven  hundred  thousand  dollars 
($2,700,000)  and  numbered  from  1  to  3,400  inclusive,  of  which  said 
bonds  1,400  were  for  the  sum  of  five  hundred  dollars  ($500)  each. 
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and  two  thousand  were  for  the  sum  of  one  thousand  dollars  ($1,000) 
each;  that  the  bonds  of  $500  each  were  numbered  from  (1)  to  1,- 
400  inclusive,  and  the  bonds  of  $1,000  each  were  numbered  from 
1,401  to  3,400  inclusive;  that  a  copy  of  said  bonds,  varying  only  in 
number,  is  hereto  annexed,  marked  Exhibit  13,  and  made  a  part  of 
this  bill,  and  reference  is  hereby  made  to  the  same  for  greater  cer- 
tainty; that  said  bonds  were  made  pavable  to  your  orator,  the 
Farmers'  Loan  and  Trust  Company  of  tne  city  of  New  York,  and 
to  secure  the  payment  of  said  bonds,  the  said  Chicago  and  North- 
western Railway  Company,  on  the  first  d^'^  of  June,  A.  D.  1871,  ex- 
ecuted and  delivered  to  the  said  Farmers'  Loan  and  Trust  Companv, 
a  corporation  of  the  State  of  New  York,  in  the  city  of  New  York, 
its  trust  deed,  and,  by  said  trust  deed;  said  railway  company,  for  the 
purpose  of  securing  the  payment  of  the  principal  and  interest  of 
said  bonds,  [the  interest  being  seven  per  cent,  per  annum,  payable 
semi-annually  on  the  first  days  of  June  and  December  in  each  year, 
in  gold  coin  of  the  United  States,  the  principal  of  said  bonds  being 
payable  to  the  bearer  thereof  in  gold  coin  of  the  United  States,  on 
the  first  day  of  June,  1911,]  ^ranted,  bargained,  sold  and  conveyed 
to  the  said  Farmers'  Loan  and  Trust  Company,  the  railroad  of  said 
Chicago  and  Northwestern  Railway  Company,   then  being  con- 
structed from  the  town  of  Fort  Howard,  in  the  State  of  Wisconsin, 
to  a  junction  with  the  line  of  railroad  in  Michigan,  owned  by  the 
said  Chicago  and  North\vestern  Railway  Company,  known  as  the 
Peninsula  Division,  being  a  distance  of  about  120  miles,  including 
all  the  railways,  ways,  rights  of  waj',  depot-grounds,  and  other 
lands,  of  tracks,  bridges,  viaducts,  culverts,  fences  and  other  struct- 
ures, of   depots,  station-houses,  engine-houses,  car-houses,  freight- 
houses,  wood-houses,  and  other  buildings,  and  of  machine  or  other 
shops,  whether  then  held  or  thereafter   acquired  for  use  in  con- 
nection with  said  railroad  or  the  business  thereof,  and  including  all 
locomotives,  tenders,  cars  and  other  rolling  stock,  and  equipment, 
tools,  implements,  fuel  and  materials  for  constructing,  operating,  re- 
pairing, or  replacing  the  said  railroad  or  any  part  thereof,  or  any  of 
its  equipment  or  appurtenances,  whether  then  held  or  thereafter  to 
be  acquired,  all  of  which  were  thereby  declared  to  be  appurtenances 
and  fixtures  of  the  said  railroad,  and  included  also  all  franchises 
connected  with  or  relating  to  the  said  railroad,  or  the  construction, 
maintenance  or  use  thereof  then  held  or  thereafter  to  be  acquired  by 
said  railroad  company,  including  the  franchise  to  be  a  corporation, 
together  with  all  and  singular  tenements,  hereditaments  thereto  be- 
longing, as  by  said  deed  of  trust,  a  perfect  copy  of  which  is  hereto 
annexed,  marked  Exhibit  14,  and  made  a  part  of  this  bill,  will  more 
fully  and  at  large  appear. 

And  your  orators  further  show  to  your  honor  that  the  said 
$2,700,000  in  bonds,  as  aforesaid,  were  ^Id  by  the  said  Chicago  and 
Northwestern  Railway  Company,  and  the  proceeds  thereof  were 
used  in  the  construction  of  the  railway  aforesaid,  and  in  equipping 
the  same,  and  that  your  orator,  Henry  R.  Pierson,  afterwards  be- 
came the  owner,  by  purchase,  for  a  full  and  fair  consideration,  of 
$25,000  of  said  bonds,  to  wit: to which  bonds  are 
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now  owned  and  held  by  your  orator,  Henry  R.  Pierson,  and  are  in 
no  way  paid  or  extinguished,  except  as  to  the  interest,  which  has 
been  paid  as  it  accrued;  and  your  orator  has  no  security  for  the 
payment  of  the  said  bonds,  except  the  security  furnished  him  by 
the  trust  deed  to  the  said  Farmers'  Loan  and  Trust  Company  here- 
inbefore set  forth. 

And  your  orators  further  show  that  an  act  was  passed  by  the 
legislature  of  the  State  of  Wisconsin,  approved  February  17, 1871, 
entitled,  "An  act  to  authorize  the  Chicago  and  Northwestern  Rail- 
road Company  to  consolidate  with  the  Baraboo  Air-Line  Railroad 
Company,  and  other  railroad  companies  therein  named,  which  act 
is  published  in  the  private  and  local  laws  of  the  State  of  Wiscon- 
sin for  the  year  1871,  page  106,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  15,  and  made  a  part  of  this  bill;  that,  by  the  terms 
of  said  act,  the  Chicago  and  Northwestern  Railway  Company  was 
authorized  and  empowered  to  consolidate  its  stock,  property,  and 
franchises  with  the  stock,  property,  and  franchises  of  the  Baraboo 
Air  Line  Railroad  Company,  and  with  certain  other  companies 
therein  named;  that  such  company,  when  consolidated,  should  have 
and  exercise  all  the  powers  then  conferred  by  the  laws  of  the  said 
State  of  Wisconsin,  or  of  any  other  State,  upon  either  of  said  com- 
panies, and  should  have  power  to  construct  and  operate  a  line  of 
railroad,  so  as  to  connect  the  main  line  authorized  to  be  constructed 
by  the  said  Baraboo  Air  Line  Railroad  Company  with  the  line  of 
any  railroad  or  railway  line  in  Wisconsin,  west  of  the  range  line  di- 
viding ranges  two  and  three  east  of  the  fourth  principal  meredian, 
and  to  operate  the  whole  or  any  portions  of  the  line,  or  either  or 
any  portions  of  the  same,  in  the  said  acts  named,  as  one  consoli- 
dated  line.  And  said  consolidated  company  was  also,  by  said  act, 
authorized,  in  its  corporate  capacity,  to  borrow  any  sum  or  sums  of 
money,  and  to  make,  execute,  and  deliver,  in  or  out  of  said  State  of 
Wisconsin,  all  necessary  writings,  notes,  or  bonds  to  secure  the 
payment  thereof,  or  for  any  other  purpose,  and  to  make,  execute, 
and  deliver  a  mortgage  or  mortgages,  upon  the  whole  or  any  por- 
tion of  its  property,  to  secure  the  payment  of  such  writings,  notes, 
or  bonds;  tnat,  afterwards,  to  wit,  on  the  10th  day  of  March,  A.  D. 
1871,  the  stock,  property,  and  franchises  of  the  said  Chicago  and 
Northwestern  Railway  Company  were  consolidated  with  the  stock, 

Property,  and  franchises  of  the  said  Baraboo  Air  Line   Railroad 
ompany,  under  and  by  virtue  of  the  authority  conferred  by  said 
act,  and  in  pursuance  of  the  provisions  thereof. 

Your  orators  further  show  that,  for  the  purpose  of  constructing 
that  portion  of  the  railway  of  the  said  Chicago  and  Northwestern 
Railway  Company,  in  the  State  of  Wisconsin,  extending  from  the 
city  of  Madison  in  said  State,  to  a  junction  with  the  La  Crosse, 
Trempeleau  and  Prescott  Railroad,  in  the  county  of  La  Crosse,  be- 
ing a  distance  of  about  one  hundred  and  twenty-six  miles,  the  said 
Chicago  and  Northwestern  Railway  Company  did,  on  the  first  day 
of  April,  A.  D.  1871,  issued  a  series  of  bonds  to  be  called  the 
Chicago  and  Nort  hwestern  Railway  Company's  Madison  Extension 
First  Morfcgage  Si  nking  Fund  Gold  Bonds,  which  amount,  in  the 
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aggregate,  to  $3,150,000,  consisting  of  1,300  bonds  each  for  $500, 
numbering  from  1  to  1,300  inclusive,  and  2,500  bonds,  each  for 
$1,000,  numbering  from  1,301  to  3,800  inclusive,  said  issue  being  at 
the  rate  of  $25,000  per  mile  of  the  railroad  aforesaid,  which  said 
bonds  were  made  payable  to  the  Farmers'  Loan  and  Trust  Com- 
pany of  the  city  of  New  York,  or  to  the  bearer  of  said  bond;  that 
said  bonds  were  made  payable  in  the  city  of  New  York,  on  the 
first  day  of  April,  A.  D.  1911,  bearing  interest  at  the  rate  of  seven 
per  cent,  per  annum,  payable  semi-annually,  on  the  first  days  of 
April  and  October,  in  each  year,  in  gold  coin  of  the  United  States, 
on  the  presentation  and  surrender  of  the  coupons  annexed  to  said 
bonds,  as  they  severally  become  due,  a  copy  of  which  bonds,  vary- 
ing only  in  the  numbers,  is  hereto  attached,  marked  Exhibit  16, 
and  made  a  part  of  this  bill. 

Your  orators  further  show  that,  for  the  purpose  of  securing  the 
said  bonds,  said  Chicago  and  Northwestern  Railway  Company  exe- 
cuted and  delivered  to  the  said  Farmers'  Loan  and  Trust  Company 
its  deed  of  trust,  by  which  it  conveyed  to  said  Loan  and  Trust 
Company,  all  and  singular,  its  railroad  then  being  constructed  from 
the  cit}*-  of  Madison,  in  the  State  of  Wisconsin,  to  a  junction  with 
the  La  Crosse,  Trempeleau  and  Prescott  Railroad,  near  the  city  of 
La  Crosse,  being  a  distance  of  about  126  miles,  with  all  the  appur- 
tenances thereto,  as  the  same  are  enumerated  and  specified  in  said 
deed  of  trust,  a  copy  of  which  deed  of  trust  is  hereto  annexed, 
marked  Exhibit  17,  and  made  a  part  of  this  bill. 

Your  orators  further  show  that  said  Madison  Extension  Gold 
Bonds,  so  secured,  were  s©ld  and  transferred  by  said  railway  com- 
pany, and  that  your  orator,  William  Frederik  riek,  purchased  said 
bonds  to  the  amount  of  $12,000,  of  which  he  is  now  the  owner 
and  holder,  and  which  are  unpaid  and  unsecured  except  by  the 
trust  deed  aforesaid;  and,  also,  that  your  orator,  William  Frederik 
Pick,  purchased,  for  a  valuable  consideration,  Menomonee  Exten- 
sion Gold  Bonds  herein-before  described,  to  the  amount  of  $20,000, 
of  which  he  is  now  the  legal  owner  and  holder,  and  which  are  un- 
paid and  unsecured,  except  by  the  trust  deed  hereinbefore  described. 

Your  orators  further  show  to  your  honor  that,  on  or  about  the 
10th  day  of  March,  A.  D.  1862,  the  Winona  and  St.  Peter  Railroad 
Company  became  incorporated  under  and  by  virtue  of  the  laws  of 
the  State  of  Minnesota,  and  that  by  the  laws  of  the  said  State  of 
Minnesota,  the  said  Winona  and  St.  Peter  Railroad  Company  was 
authorized  and  empowered  to  borrow  money  and  to  issue  its  bonds 
therefor,  to  be  secured  by  mortgages  or  deeds  of  trust  upon  the 
property  of  said  company,  and  that  in  pursuance  of  such  authority, 
the  said  Winona  and  St.  Peter  Railroad  Company,  on  the  —  day  of 

,  A.  D. ,  issued  its  bonds  for  the  sum  of ,  which 

were  made  payable  to ,  and  secured  by  a  certain  deed 

of  trust,  given  by  said  Winona  and  St.  Peter  Railroad  Company, 

upon  its  railroad  property  and  franchises,  to ,  trustee, 

wnich  bonds  were  guaranteed  by  the  said  Chicago  and  Northwestern 
Railway  Company,  under  and  by  virtue  of  an  act  of  the  legislature 
of  the  State  of  Wisconsin,  approved  March  10,  1871,  entitled  "  An 
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act  to  amend  chapter  337  of  the  private  and  local  laws  of  1870, 
entitled  an  act  to  authorize  the  Chicago  and  Northwestern  Rail- 
way Company  to  guarantee  certain  bonds  therein  named/'  ap- 
proved March  15,  1870,  a  copy  of  which  act  is  hereto  annexed, 
marked  Exhibit  17^,  and  made  a  part  of  this  bill. 

Your  orators  further  show  to  your  honor  that  an  act  was  passed 
by  the  legislature  of  the  State  of  Wisconsin,  approved  March  6, 
1857,  entitled  "  An  act  to  incorporate  the  La  Crosse,  Trempeleau 
and  Prescott  Railroad  Compan}',  by  the  terms  of  which  the  com- 
pany incorporated  under  the  said  act  was  authorized  to  locate  and 
construct,  and  perpetually  to  have,  use  and  enjoy  a  railroad  vrith 
one  or  more  railroads  or  tracks,  from  some  point  in  the  city  of  La^ 
Crosse,  by  way  of  Trempealeau  and  Fountain  City,  to  Prescott, 
with  such  branches  for  communication  with  Milwaukee  and  La- 
Crosse  Railroad  as  should  be  determined  by  said  company,  and  to 
connect  their  said  railroad  with  any  other  railroad  in  said  State, 
and  to  make  any  contract  or  agreement  which  they  might  thiiik 
proper,  with  any  other  railroad  company,  for  the  leasing  or  the  pur- 
chasing of  any  part  of  said  road,  or  to  lease  or  to  sell  to  any  other 
railroad  company  or  persons  the  whole  or  any  part  of  the  railroad 
of  said  company,  and  to  establish  and  regulate  their  tolls  and  charges 
for  the  transportation  of  freight  and  passengers,  and  the  storage  of 
freight,  and  to  collect  all  such  tolls  and  charges,  and  to  borrow  any 
sum  or  sums  of  money,  and  to  make,  execute  and  deliver,  in  or  out 
of  said  State,  all  necessary  writing,  notes,  bonds,  mortgages  or  other 
papers  and  securities,  in  amount  and  kind  as  might  be  deemed  ex- 
pedient by  said  corporation,  in  consideration  of  any  such  loan  or 
any  discharge  of  any  liabilities  that  might  be  incurred  in  the  con- 
struction, repair,  equipment  or  operation  of  said  road  as  by  said  act, 
a  copy  of  which  is  hereto  annexed,  marked  Exhibit  18,  and  made  a 
part  of  this  bill,  will  more  fully  and  at  large  appear. 

Your  orators  further  show  to  your  honor  that,  under  and  by  vir- 
tue of  the  provisions  of  said  act,  the  said  La  Crosse,  Trempealeau  and 
Prescott  Railroad  Company  was  organized  and  did  proceed  to  con- 
struct its  road,  and,  for  that  purpose,  did  borrow  the  sum   of 

and  issue  its  bonds  therefor,  and  the  payment  thereof  was  guaran- 
teed by  the  said  Chicago  and  Northwestern  Railway-  Company  in 
pursuance  of  the  authority  conferred  by  the  act  of  the  general  as- 
sembly of  the  State  of  Wisconsin,  approved  March  10, 1871,  above 
referred  to. 

And  your  orators  further  show  that,  of  the  bonds  so  issued  by 
the  La  Crosse,  Trempealeau  and  Prescott  Railroad  Company,  your 
orator,  Moses  Taylor,  purchased,  for  a  valuable  consideration,  the 
amount  of  $101,000,  of  which  he  is  now  the  holder  and  owner,  and 
the  payment  of  which  is  guaranteed  by  the  said  Chicago  and  North- 
western Railway  Company,  under  and  by  virtue  of  the  provisions 
of  the  said  act  of  March  10,  1871;  and  that  the  said  Moses  Taylor 
purchased,  for  a  full  and  valuable  consideration,  the  bonds  of  the 
Winona  and  St.  Peter  Railroad  Company,  aforesaid,  to  the  amount 
of  $115,000,  of  which  bonds  he  is  now  the  owner  and  holder,  and 
which  bonds  are  guaranteed  by  the  said  Chicago  and  Northwestern 
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Railway  Company,  in  the  manner  prescribed  in  said  act  of  March 
10,  1871;  and  in  pursuance  of  the  authority  given  by  said  act;  and 

your  orator,  the  said  Moses  Taylor,  is  the  holder  and  owner 

of  bonds  issued  by  the  Chicago  and  Northwestern  Railway  Com- 
pany, entitled,  ''  Consolodated  Sinking  Fund  Bonds,"  issued  and 
bearing  date  February  1,  1865,  and  payable  February  1,  1915,  with 
interest  at  the  rate  of  7  per  cent.,  payable  annually,  which  bonds 
were  issued  by  said  railway  company,  under  the  authority  of  the 
laws  of  the  State  of  Wisconsin,  and  which  are  wholly  unpaid. 

Your  orators  show  to  your  honor  that  the  said  Chicago  and  North- 
western Railway  Company,  on  the  30th  day  of  November,  A.  D. 
1872,  for  the  purpose  of  consolidating  the  various  outstanding  debts 
for  which  said  company  was  liable,  as  staled  in  the  trust  deed  hereinaf- 
ter named,  and  for  the  pur|)ose  of  fully  completing  and  equiping  its 
various  lines  of  railroad  described  in  said  trust  deed,  determined  to 
issue  bonds  amounting  in  the  aggregate  to  $48,000,000,  and  to  se- 
cure the  same  by  a  deed  of  trust  upon  the  entire  line  of  railroad 
property  and  franchises  owned  by  said  company,  and  upon  the  rail- 
roads, franchises  and  property  of  the  several  railroad  companies 
whose  capital  stock  was  then  owned  in  whole  or  greater  part  by  the 
said  Chicago  and  Northwestern  Railway  Company,  upon  the  con- 
solidation of  said  companies  with  the  said  Chicago  and  Northwest- 
ern Railway  Company  in  the  manner  stated  in  the  said  deed  last 
mentioned;  and,  in  pursuance  of  authority  conferred  upon  the  said 
Railroad  company  by  virtue  of  the  laws  of  the  State  of  Wisconsin  and 
of  the  State  of  Illinois,  the  said  Chicago  and  Northwestern  Railway 
Company  did  issue,  for  the  purposes  aforesaid,  of  the  series  of  bonds, 
the  sum  of  $8,955,000,  which  bonds  were  payable  on  the  first  day  of 
December,  A.  D.  1902,  in  gold  coin  of  the  United  States,  with  in- 
terest at  seven  per  cent,  per  annum,  payable  semi-annually  in  gold 
coin,  on  the  first  days  of  June  and  December,  a  portion  of  which 
bonds  were  coupon  bonds,  of  which  a  copy  is  herewith  filed,  marked 
Exhibit  18^,  and  made  a  part  of  this  bill;  and  a  portion  were  in- 
terest bonds,  a  copy  of  which  is  herewith  filed,  marked  Exhibit  19, 
and  made  a  part  of  this  bill;  and  to  secure  the  payment  of  said 
bonds,  the  said  Chicago  and  Northwestern  Railway  Comptmy  ex- 
ecuted and  delivered  to  the  Union  Trust  Company  of  New  \  ork,  a 
trust  deed,  and  upon  the  following  lines  of  railway,  owned  and  opera- 
ted by  the  said  Chicago  and  Northwestern  Railway  Company,  to-wit : 

From  Chicago,  in  the  State  of  Illinois,  to  Negaunee,  in  the  State 
of  Michigan. 

From  Chicago  to  the  east  bank  of  the  Mississippi  River,  opposite 
Clinton. 

From  Turner  Junction  to  Freeport,  in  the  State  of  Illinois. 

From  Kenosha,  in  the  State  of  Wisconsin,  to  Rockford,  in  the 
State  of  Illinois. 

From  Belvidere,  in  the  State  of  Illinois,  to  the  La  Crosse,  Trem- 
peleau  tCnd  Presiott  Railroad  Junction, in  the  State  of  Wisconsin. 

From  Elgin,  in  the  State  of  Illinois,  to  Geneva  Lake,  in  the  State 
of  Wisconsin,  including  the  Elgin  and  State  Line,  and  the  State 
Line  and  Union  Railroads,  and  all  the  right,  title,  and  interest  of 
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the  said  Chicago  and  Northwestern  Railroad  Company  in  and  to 
the  (Chicago,  Iowa,  and  Nebraska,  and  the  Cedar  Rapids  and  Mis- 
souri River  Railroads,  extending  from  the  east  bank  of  the  Missis- 
sippi River,  opposite  Clinton  to  Council  Bluffs,  in  the  State  of  Iowa, 
including  the  bridge  across  the  Mississippi  River,  at  Clinton,  with 
the  branch  railroad  from  Clinton  to  Lyous,  in  the  State  of  Iowa, 
and  which  are  leased  in  perpetuity  to  the  said  Chicago  and  North- 
western Railway  Company,  with  all  the  appurtenances  of  said  rail- 
roads, aa  the  same  are  described  in  said  trust  deed,  a  copy  of  which 
is  herewith  filed  and  marked  Exhibit  20,  and  made  a  part  of  this 
bill.  Of  the  sum  of  $48,000,000  mentioned  in  said  deed,  the  amount 
of  $18,749,500  of  said  bonds  were  reserved  and  could  only  be  issued 
at  the  option  of  said  company  for  and  in  place  of  the  like  amount 
of  any  issue  of  said  bonds  which  constituted  at  that  date  all  of  the 
outstanding  debt  of  said  company  and  of  the  companies  embraced 
in  the  consolidation  as  specified  in  said  mortgage  deed;  and  there 
was  also  reserved  in  said  mortgage  the  further  amount  of  $16,599, 
000  of  bonds  to  provide  in  like  manner  for  the  retirement  and  ex- 
change of  the  bonds  of  other  companies  for  which  the  said  Chicar- 
go  and  Northwestern  Railway  Company  is  liable,  among  which  were 
the  bonds  of  the  La  Crosse,  Trempeleau  and  Prescott  Railroad 
Company,  and  of  the  Winona  and  St.  Peter  Railroad  Company,  held 
and  owned  by  your  orator,  Moses  Taylor,  as  aforesaid,  and  of  said 
sum  of  $48,000,000,  the  residue  not  reserved,  as  aforesaid,  amount- 
ing to  the  sum  of  $12,651,000,  was,  for  the  most  part,  expended  in 
the  construction  and  equipment  of  the  railroads  of  said  company 
in  the  State  of  Wisconsin;  and  the  amount  so  reserved,  as  aforesaid, 
is  the  amount  for  which  the  said  Chicago  and  Northwestern  Rail- 
way Company  was  liable  at  the  time  of  the  issue  of  said  mortgage 
upon  all  its  bonded  debts,  and  upon  the  bonds  of  other  companies 
for  which  the  said  Chicago  and  Northwestern  Railway  Company 
had  legally  become  liable. 

And  your  orators  further  show  to  your  honor,  that  your  orator, 
William  Frederik  Piek,  is  the  owner  and  holder  of  the  said  Chicago 
and  Northwestern  Railway  Company's  General  Consolidated  Gold 
Bonds  to  the  amount  oi  $217,000,  which  were  purchased  by  him 
for  a  full  consideration,  and  which  are  unpaid  and  unsecured,  ex- 
cept by  the  trust  deed  aforesaid. 

Your  orators  further  show  to  your- honor,  that  said  consolidated 
company  was  the  owner  of  the  railways  extending  from  Chicago, 
in  the  State  of  Illinois,  to  Negaunee,  in  the  State  of  Michigan; 
from  Chicago  to  the  east  bank  of  the  Mississippi  river;  from  Tur- 
ner Junction  to  Freeport,  in  the  State  of  Illinois;  from  Kenosha, 
in  the  State  of  Wisconsin,  to  Rockford,  in  the  State  of  Illinois; 
from  Belvidere,  in  the  State  of  Illinois,  to  a  junction  with  the  La 
Crosse,  Trempeleau  and  Prescott  Railroad,  near  La  Crosse,  in  the 
State  of  Wisconsin;  from  Elgin,  in  the  State  of  Illinois,  to  Geneva 
Lake,  in  the  State  of  Wisconsin,  including  the  Elgin  and  State 
Line,  and  the  State  Line  and  Union  railroads;  that  said  Chicago 
and  Northwestern  Railway  Company  had,  by  the  terms  of  said 
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consolidation  and  by  the  issue  of  its  own  bonds,  as  hereinafter 
stated,  become  indebted  to  various  persons,  as  follows: 

Upon  preferred  sinking  fund  bonds,  Chicago  and  Northwestern 
Railway  Company,  dated  July  1st,  1859,  payable  in  1865,  $1,245,- 
600. 

Upon  funded  coupon  bonds  of  the  Chicago  and  Northwestern 
Railway  Company,  dated  August  1st,  1861,  payable  1883,  $755,000. 

Upon  general  first  morgage  bonds  of  the  Chicago  and  North- 
western Kailway  Company,  dated  July  1st,  1859,  payable  1885^ 
$3,588,000. 

Appleton  Extension  bonds  of  the  Chicago  and  Northwestern 
Railway  Company,  dated  November  1st,  1860,  payable  1885. 

Green  Bay  Extension  bonds  of  the  Chicago  and  Northwestern 
Railway  Company,  dated  April  1,  1860,  payable   1885,  $289,000. 

Seven  per  cent,  equipment  bonds  of  the  Chicago  and  Northwest- 
ern Railway  Company,  dated  January  1, 1863,  payable  1874,  $101,- 
000. 

First  mortgage  bonds,'  Galena  and  Chicago  Union  Railroad  Com- 
pany, dated  June  1,  1853,  payable  1882,  $1,785,000. 

Second  mortgage  bonds  of  the  Galena  and  Chicago  Union  Rail- 
road Company,  dated  May  1,  1855,  payable  1875,  $948,000. 

Mississippi  river  bridge  bonds  of  the  Galena  and  Chicago  Union 
Railroad  Company,  dated  January  1,  1864,  payable  18^,  $200,- 

000.  "... 

Bonds  of  the  Galena  and  Chicago  Union  Railroad  Company, 
issued  for  the  purchase  of  the  Elgin  and  State  Line  Railroad,  dated 
November  2,  1863,  payable  1878,  $135,000. 

First  mortgage  bonds  of  the  Peninsula  Railroad  Company,  in 
Michigan,  dated  May  5,  1864,  payable  1898,  $695,000. 

First  Mortgage  bonds  on  the  Beloit  and  Madison  Railroad  Com- 
pany, dated  January  1, 1863,  payable  1888,  $324,000. 

The  consolidated  sinking  jpund  bonds  of  the  Chicago  and  North- 
western Railway  Company,  dated  January  16,  1865,  payable  1915. 
$2,686,000. 

Madison  Extension  first  mortgaere  sinking  fund  gold  bonds,  dated 
April  1,  1871,  payable  1911,  $3,150,000. 

Menomonee  Extension  first  mortgage  sinking  fund  gold  bonds, 
dated  June  1,  1871,  payable  1911,  $2,70(),000,  amounting  in  the  ag- 
gregete  to  the  sum  of  $18,749,500. 

I  our  orators  further  show  to  your  honor  that  the  said  Chicago 
and  Northwestern  Railway  Company  is  the  owner  in  whole  or  in 
greater  part  of  the  stock  of  certain  other  railroad  companies  in  the 
States  of  Illinois,  Wisconsin,  Iowa  and  Minnesota  and  in  the  Ter- 
ritory of  Dakota,  the  several  railroads  of  which  companies  are 
leased  in  perpetuity  to  the  said  Chicago  and  Northwestern  Railway 
Company,  and  are  operated  and  controlled  by  it  by  virtue  of  its  in- 
terest therein,  as  hereinafter  specified,  to- wit: 

The  Chicago  and  Milwaukee  Railroad,  from  Chicago,  in  the  State 
of  Illinois,  to  Milwaukee  in  the  State  of  Wisconsin. 

The  La  Crosse,  Trempeleau  and  Prescott  Railroad,  in  Wisconsin, 
from  its  junction  with  the  Chicago  and  Northwestern  Railway, 
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near  La  Crosse,  to  the  bridge  across  the  Mississippi  River,  near 
Winona. 

The  Winona  and  St.  Peter  Railroad,  from  Winona,  in  the  State 
of  Minnesota,  to  the  Big  Sioux  River,  including  the  Winona  &  St. 
Peter  Railroad  in  the  Territory  of  Dakota,  and  the  bridge  across  the 
Mississippi  River,  at  Winona,  with  the  branch  to  Mankato,  known 
as  the  Winona,  Mankato  and  New  Ulm  Railroad. 

The  Iowa  Midland  Railway,  from  a  point  on  the  Chicago,  Iowa 
and  Nebraska  Railroad,  near  Clinton,  to  Anamosa,  in  the  State  of 
Iowa;  and  the  Northwestern  Union  Railroad,  from  Milwaukee  to 
Fond  du  Lac,  in  the  State  of  Wisconsin,  with  a  branch  to  Lodi  and 
a  branch  to  the  iron  mines  in  Dodge  county,  Wisconsin. 

The  St.  Charles  Railroad,  from  the  town  of  St.  Charles  to  the 
town  of  Batavia,  in  the  Stat«  of  Illinois;  and  the  branch  from 
Stanwood  to  Tipton,  in  the  State  of  Iowa,  known  as  the  Stan- 
wood  and  Tipton  Railroad;  and  that  the  said  several  railroad  com- 
panies, whose  stock  is  owned  by  the  said  <]Jhicago  and  Northwestern 
Railway  Company,  as  aforesaid,  have  severally  issued  bonds,  secur- 
ed by  trust  deeds  or  mortgages  upon  their  respective  lines  of  rail- 
road severally,  with  their  equipment  and  appurtenances,  and  upon 
the  franchises  of  said  companies  respectively;  which  said  bonds 
now  outstanding  amount  in  the  aggregate  to  the  sum  of  $16,599,- 
500,  the  payment  of  which  has  been  assumed  by  the  said  Chicago 
and  Northwestern  Railway  Company,  as  follows: 

First  Mortgage  bonds  of  the  Milwaukee  and  Chicago  Railroad 
Company,  dated  May  1,  1854,  nayable  1874,  $397,000. 

Second  mortgage  bonds  of  the  Milwaukee  and  Chicago  Railroad 
Company,  dated  Feb.  1,  1854,  payable  1874,  $182,000. 

Third  mortgage  bonds  of  the  Milwaukee  and  Chicaaro  Railroad 
Company,  dated  August  1,  1863,  payable  1898,  $1,135,000. 

La  Crosse,  Trempeleau  and  Prescott  Railroad  Company's  first 
mortgage  bonds,  dated  April  1,  1868,  payable  1878,  $1,000,000. 

Winona  and  St.  Peter  Railroad  Company's  first  mortgage  bonds, 
dated  January  1, 1867,  payable  1887,  $2,750,000. 

Winona  and  St.  Peter  Railroad  Companv's  second  mortgage 
bonds,  dated  November  1,  1867,  payable  1907,^  $1,650,000. 

Winona  and  St.  Peter  Railroad  Extension  first  mortgage  sink- 
ing fund  gold  bonds,  dated  December  1,  1871;  payable,  1916,  $4,375, 
000. 

Winona  and  St.  Peter  Railroad  Company,  of  Dakota,  same  class, 
for  completion  of  road  in  Dakota,  $250,000. 

Iowa  Midland  Railway  Company's  first  mortgage  bonds,  dated 
October  1,  1870,  payable  1900,  $1,350,000. 

Northwestern  Union  Railway  Companv's  first  mortgage  sink- 
ing fund  gold  bonds,  dated  June  1, 1872.  payable  1917,  $3,500,000. 
The  payment  of  all  which  bonds  has  been  assumed  by  the  said  Chi- 
cago and  Northwestern  Railway  Company,  and  for  which  it  is  now 
liable. 

Your  orators  further  show  to  your  honor,  that,  as  they  are  in- 
formed and  believe,  the  total  cost  of  all  the  railroads  of  the  Chicago 
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and  Northwestern  Railway  Company,  to  March  31,  1874,  was  the 
sum  of  $65,090,805.12. 

The  total  earnings  of  the  said  railways  for  the  year  ending  Dec- 
cember  31, 1873,  was  the  sum  of  $13,816,464.59. 

Your  orators  further  show  that  the  total  earnings  of  said  rail- 
way company,  in  the  State  of  Wisconsin,  for  the  year  ending  Dec- 
ember 31,  1873,  were  the  sum  of  $3,190,523,64, 

The  total  cost  of  the  railway  of  said  company,  in  the  State  of 
Wisconsin,  was  the  sum  of  $28,074,317.35. 

The  total  operating  expenses  of  the  said  railroad  company,  in 
the  State  of  Wisconsin,  for  the  year  ending  December  31,  1873, 
were  the  sum  of  $2,099,850.66. 

Your  orators  further  show  that  more  than  seventy  per  cent,  of 
the  earnings  of  said  company,  in  the  State  of  Wisconsin,  were 
necessarily  required  to  pay  the  operating  expenses  of  said  railways 
in  said  State,  and  that  the  debt  of  said  company  applicable  to  the 
railroads  in  Wisconsin,  was  the  sum  of  $17,247,770.00. 

Your  orators  further  show  to  your  honor,  that  the  said  Chicago 
and  Northwestern  Railway  Company  has  been  able  to  pay,  and 
has  paid  the  interest  upon  its  outstanding  obligations  as  the  same 
have  become  due  and  payable,  from  the  monies  and  revenues  re- 
ceived from  the  operation  of  its  lines  of  road,  and  that  the  roads 
aforesaid,  whether  they  are  the  roads  of  the  said  Chicago  and  North- 
western Railway  Company,  or  roads  controlled  and  operated  by  said 
company,  as  aforesaid,  are  all  operated  as  one  connected  line  of  road, 
extending  through,  or  partly  through,  the  States  of  Michigan, 
Wisconsin,  Illinois,  Iowa,  Minnesota,  and  the  Territory  of  Dakata, 
and  that  said  lines  of  road  can  be  much  more  profitably  operated 
in  such  connection  than  if  the  same  were  operated  as  separate 
roads. 

Your  orators  further  show  to  your  honor  that,  as  they  are  ad- 
vised and  believe,  the  managers  of  the  said  Chicago  and  North- 
western Railway  have  been  from  time  to  time  reducing  their  rates 
of  fare  and  freight  upon  the  said  railroads,  and  the  redactions  have 
been  made  according  to  the  following  table,  shown  in  the  annual 
report  of  the  company,  for  1873: 

Earnings  per  passs'r   Earnings  per  ton  of 

per  mile  Freight  per  mile. 

For  the  year  ending  May  31,  1867 $.03.93  $.03.48 

For  the  year  ending  May  31,  1868 .04.02  .03.13 

For  the  year  ending  May  31,  1869 (*)  (*) 

For  the  year  ending  May  31,  1870 .03.29  .03.09 

For  the  year  ending  May  31,  1871 .03.31  .02.87 

For  the  year  ending  May  31,  1872 .03.28  .02.61 

For  the  year  ending  May  31,  1873 .03.16  .02.36 

Which  are  twenty  per  cent,  reduction  on  passenger  rates,  and 
thirty-two  per  cent,  on  freight,  since  1867. 

Your  orators  further  show  to  your  honor  that  the  aforesaid  re- 
ductions have  been  made  in  the  rates  of  fare  and  freight  of  said 
railway,  as  your  orators  are  informed  and  believe,  for  the  purpose  of 

^Records  for  1869  were  destroyed  by  Chicage  fire  and  cannot  be  replaced. 
6 R  R  C — APP. 
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aiding  in  developing  the  resources  of  the  country  in  which  said 
road  IS  located,  with  the  view  of  increasing  the  business  of  the  said 
road,  and  the  consequent  increase  of  its  revenues,  although  it  was 
not  possible  for  said  company,  at  such  rates,  to  pay  any  dividends 
whatever  to  its  stockholders  since  the  month  of  December,  1872,  on 
its  common  stock,  and  but  three  and  one-half  per  cent,  upon  its 
preferred  stock  since  that  date. 

Your  orators  further  show  to  your  honor  that  the  existing  rates 
of  fare  and  freight  established  by  said  railway  company  are  reason- 
able and  just,  and  are,  in  fact  so  low  that,  in  operating  its  said  rail- 
way under  the  rates  of  fare  and  freight  established  by  the  Chicago 
and  Northwestern  Railway  Company,  it  has  not  derived  and  does 
not  derive  from  all  its  sources  of  revenue  a  sum  sufficient  to  pay  the 
necessary  cost  of  operating  said  railways  and  maintaining  the 
equipment  and  appurtenances  in  a  proper  state  of  efficiency  and  re- 
pair, and  to  pay  the  interest  on  the  bonds  for  which  said  company 
is  liable,  and  to  pay  the  legal  rate  of  interest  in  the  State  of  Wis- 
consin upon  the  money  actually  invested  by  its  stockholders  in  the 
construction  and  equipment  of  said  road. 

And  your  orators  further  show  to  your  honor  that,  in  operating 
the  said  Madison  Extension  of  the  railroad  of  said  company,  and 
the  said  Menomonee  Extension  of  the  railroad  of  said  company, 
which  are  the  roads  mentioned  and  described  and  conveyed  severally 
in  the  trust  deeds  given  to  secure  the  bonds  owned  and  held  by 
your  orators,  Willem  Frederik  Piek  and  Henry  R.  Piei^on,  as  afore- 
said, as  the  same  have  been  operated  under  the  tariff  of  rates  for 
the  transportation  of  passengers  and  freight,  fixed  by  said  company 
as  aforesaid,  neither  of  said  divisions  of  said  company's  railroad 
has  afforded  sufficient  revenue  to  said  company  to  pay  the  necessary 
operating  expenses  of  the  same  and  the  sums  necessary  to  be  ex- 
pended in  maintaining  said  roads,  with  their  equipment  and  appur- 
tenances, in  a  proper  state  of  efficiency  and  repair,  the  interest  up- 
on the  bonds  given  by  said  company  for  moneys  actually  used  in 
the  construction  and  equipment  of  said  Madison  Extension  and 
©f  said  Menomonee  Extension  severally,  and  the  legal  rate  of 
interest  in  said  State  to  the  stockholders  of  said  company,  upon 
the  sums  of  money  actually  paid  by  them,  and  applied  in  the 
construction  and  equipment  of  said  Madison  Extension,  and  Me- 
nomonee Extension,  severally. 

Your  orators  further  show  to  your  honor  that  an  act  was  passed 
by  the  legislature  of  the  State  of  Wisconsin,  approved  March  11, 
1874,  entitled,  ^'An  act  relating  to  railroads,  express  and  telegraph 
companies  in  the  State  of  Wisconsin,"  which  is  as  follows:  [See 
page  1  of  Appendix  "  A"  of  this  report.] 

And  afterward,  to-wit,  on  the  12tn  day  of  March,  A.  D.  1874.  the 
following  joint  resolution  was  passed  by  the  legislature  of  Wis- 
consin: 

Joint  Resolution  directing  the  Secretary  of  State  not  to  publish  bill  No.  466, 
Assembly,  regulating  tarifl  on  railroads,  until  April  28,  1874. 

Resolved  by  the  Senate,  the  Assembly  concurring,  That  tlie  Secretary  of  State  be, 
and  he  hereby  is,  instructed  not  to  publish  or  cause  to  be  published,  until  A.pril  28, 
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18/4,  Assembly  bill  No.  466,  an  act  passed  during  the  present  session  of  the  legis- 
lature, reflating  the  tariff  for  the  transportation  of  passengers,  approved  March  12, 
1874,  which  act  mentioned  in  said  joint  resolution  is  the  act  last  above  set  forth,  (to- 
wit,  the  act  approved  March  11,  1874). 

Your  orators  further  show  to  your  honor  that  the  said  Chicago 
and  Northwestern  Railway  Company  operates  its  roads  under  rules 
established  by  said  company,  which  fix  the  rates  to  be  charged  for 
the  transportation  of  passengers  and  freight  upon  all  the  roads  of 
said  company  and  the  roads  operated  by  it;  that  said  rates  of  fare 
and  freight  have  been  established  by  said  company,  after  a  careful 
examination  of  all  the  facts  and  circumstances  bearing  upon  the 
question  which  it  was  in  the  power  of  the  officers  of  said  corpora- 
tion to  procure,  as  your  orators  are  advised  and  verily  believe,  and 
said  rates  are  reasonable  and  just;  and  your  orators  farther  state, 
upon  their  best  information  and  belief,  that  said  company  will  not 
derive  from  all  its  sources  of  revenue  a  sufficient  sum  of  monej^  to 
pay  the  operating  expenses  of  said  railway  and  to  pay  the  interest 
upon  its  bonds,  as  aforesaid,  and  maintain  the  said  railroad  and  its 
equipment  in  a  proper  state  of  efficiency,  without  paying  any  div- 
idends whatever  to  its  stockholders  or  making  provisions  for  a  sink- 
ing fund  to  retire  the  bonds  which  are  becoming  due  at  the  several 
times  therein  specified,  if  its  said  roads  are  conducted  and  operated 
under  and  in  accordance  with  the  provisions  of  said  act  of  March 
11,  1874;  that  the  sole  security  for  the  payment  of  the  bonds  holden 
by  your  orators  is  the  said  road  mentioned  in  the  trust  deed  secur- 
ing said  bonds^  the  equipmemt  and  appurtenances  of  the  same  and 
the  revenues  to  be  derived  from  operating  said  road;  that,  if  said 
roads  are  required  to  be  operated  for  the  rates  of  fare  and  freight 
specified  in  said  act,  instead  of  returning  any  compensation  what- 
ever to  the  owners  of  said  roads,  the  same  will  be  run  at  a  loss,  and 
consequently  the  value  of  said  roads  will  be  entirely  destroyed,  and 
the  security  which  your  orators  hold  for  the  bonds  held  and  owned 
by  them,  as  aforesaid,  will  be  entirely  destroyed ;  that  the  said  bonds 
were  issued  and  the  contract  between  said  railway  company  and 
your  orators,  contained  in  said  bonds,  was  made  under  and  in  pur- 
suance of  the  then  existing  laws  of  the  State  of  Wisconsin ;  that, 
when  your  orators  became  the  owners  of  the  bonds  aforesaid,  they 
had  a  right  to  presume  and  did  presume  that  the  property  mort- 
gaged in  the  trust  deed  to  secure  said  bonds  would  be  employed  by 
said  corporation  for  reasonable  rates  of  compensation  in  transact- 
ing their  business. 

I  our  orators  further  show  to  your  honor  that  the  result  of  the 
enforcement  of  the  act  last  aforesaid  will  be  either  the  failure  of 
the  said  company  to  pay  its  bonded  debts  heretofore  set  forth,  and 
the  interest  thereupon  as  the  same  accrues,  or  the  suspension  by 
said  company  of  the  operation  of  said  railways  in  the  State  of  Wis- 
consin and  the  consequent  destruction  of  the  security  held  by  your 
orators  for  the  p^iyment  of  the  bonds  held  by  them  as  aforesaid,  as 
they  are  infomed  and  verily  believe. 

Your  orators  further  show  to  your  honor  that  the  classes  of 
freight  established  by  section  three  of  said  act  is  different  from  the 


84  REPORT  OF  RAILROAD  COMMISSIONERS. 

classes  of  freight  established  by  the  law  of  the  State  of  Illinois  for 
the  transportation  of  freight  upon  the  same  road,  and  different 
from  the  classes  of  freight  established  by  the  State  of  Iowa  for  the 
transportation  of  freight  upon  the  road  of  said  company,  and  dif- 
ferent from  the  classes  of  freight  established  by  the  laws  of  the 
State  of  Minnesota  for  the  transportation  of  freight  upon  the  rail- 
roads of  said  company,  and  that  it  is  practically  impossible  to  carry 
on  the  business  of  transportation  of  freight  from  the  State  of  Wis- 
consin into  either  one  of  the  other  states  above  named,  in  accord- 
ance with  the  laws  of  the  State  of  Wisconsin  and  sach  other  states, 
and  that,  in  relation  to  freight  transported  from  the  said  State  of 
Wisconsin  to  either  of  the  states  of  Illinois,  Iowa  and  Minnesota, 
it  is  impossible  that  the  same  shall  be  transported  in  pursuance  of 
the  provisions  of  the  acts  of  the  said  several  States. 

Your  orators  charge  that,  as  they  are  advised  by  counsel  and  be- 
lieve, the  enforcement  of  the  act  above  named,  or  compliance  with 
the  same  by  the  said  railroad  company,  would  impair  the  obliga- 
tions of  the  contract  entered  into  between  the  said  railway  com- 
pany and  your  orators,  and,  for  that  reason,  the  act  aforesaid  is  in 
contravention  of  the  constitution  of  the  United  States,  for  that  the 
said  act  would  compel  the  said  railway  company  to  employ  the  prop- 
erty mortgaged  to  secure  the  bond  holden  by  your  orators  and  the 
other  creditors  of  the  said  company  in  such  manner  as  to  deprive 
such  creditors  of  the  security  which  lawfully  belongs  to  them  un- 
der such  contract. 

Your  orators  further  charge  that  the  act  aforesaid  is  in  violation 
of  the  thirteenth  article  of  the  bill  of  rights  of  the  constitution  of 
the  of  State  Wisconsin,  which  is  as  follows*  : 

'\The  property  of  no  person  shall  be  taken  for  public  use  without 
just  compensation  thereof." 

And  your  orators  further  charge  that  the  legislature  of  Wiscon- 
sin had  no  constitutional  power  or  authority  to  pass  the  act  above 
recited,  and  that  the  said  act  is  without  any  binding  force  upon  the 
said  company. 

Your  orators  further  charge  that  the  enforcement  of  the  act 
above  recited  would  impair  the  obligation  of  the  contract  entered 
into  between  the  stockholders  of  the  said  Galena  and  Chicago 
Union  Railroad  Company  and  the  stockholders  of  the  said  Chicago 
and  Northwestern  Railway  Companv,  contained  in  the  consolida- 
tion of  said  companies  above  set  forth,  and  thereby  greatly  imoair 
the  security  of  your  orators  for  the  payment  of  the  bonds  held  by 
them  as  aforesaid,  and  is  in  violation  of  the  constitution  of  the 
United  States,  which  provides  that  no  State  shall  pass  any  law  im- 
pairing the  obligation  of  contract. 

Your  orators  further  show  that,  when  the  several  railroads  con- 
solidated in  the  one  above  set  forth  in  this  bill  were  thus  consolid- 
ated, the  holders  of  the  stock  in  said  several  roads  surrendered  said 
stock  and  received  in  exchange  therefor  what  was  termed  consolid- 
ated stock,  or  stock  representing  the  property  and  franchises  of  all 
the  roads  thus  consolidated. 

Your  orators  further  show  that  the  holders  of  said  consolidated 
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stock  have,  since  such  consolidation^  annually  elected  a  president 
and  directors  of  said  railway  company,  and  since  said  consolidation, 
said  president  and  directors  have  had,  in  behalf  of  said  consolidated 
com  pan}',  the  exclusive  possession,  control  and  direction  of  said 
road  and  the  business  thereof,  and  that  said  consolidated  company 
and  the  president  and  directors  thereof  thus  controlled  the  said  sev- 
eral roads  above  set  forth  as  one  entire  road,  which  road,  with  its 
appurtenances,  property  and  franchises,  is  represented  solely  by  the 
consolidated  stock  created  under  and  by  virtue  of  the  laws  of  the 
said  States  of  Illinois,  Wisconsin  and  mchigan. 

Your  orators  further  show  that  the  18th  section  of  the  act  of  the 
legislature  of  Wisconsin,  approved  March  11, 1874,  reads  as  follows: 

''  Nothing  contained  in  this  act  shall  be  taken  as  in  any  manner 
abridging  or  controlling  the  rates  for  freight  charged  by  any  rail- 
road company  in  this  State  for  carrying  freight  which  comes  from 
beyond  the  boundaries  of  the  State  and  to  be  carried  across  or 
through  the  State,  but  said  railroad  companies  shall  possess  the 
same  power  and  right  to  charge  such  rates  for  carrying  such  freight 
as  they  possessed  before  the  passage  of  this  act." 

Your  orators  further  charge  that  they  are  advised  that  the  proper 
construction  of  said  section,  taken  in  connection  with  the  other  sec- 
tions of  said  act,  would  be,  that  the  rates  of  freight  prescribed  by  the 
said  act  are  to  be  applied  to  all  merchandise  which  is  shipped  at 
any  point  within  said  State  to  any  point  either  within  or  without 
said  State,  and  your  orators  charge  that  this  is  a  regulation  of  in- 
ter-state commerce  which  they  are  advised  thelegislatureof  Wiscon- 
sin has  no  power  to  enact. 

Your  orators  further  charge  that  the  said  Chicago  and  North- 
western Railroad  Company  has  never  accepted  the  terms  of  the  act 
of  March  11, 1874,  aforesaid,  but  that  it  will  be  obliged  to  accept 
the  rates  of  fare  and  freight  upon  its  road  specified  in  said  act,  or 
to  cease  the  operation  of  its  said  road  in  the  State  of  Wisconsin, 
unless  said  act  shall  be  held  to  be  without  constitutional  validity, 
as  your  orators  are  advised  and  believe,  and  in  either  event,  the  se- 
curity which  is  held  by  your  orators  severally  for  the  payment  of 
the  bonds  owned  by  them,  as  aforesaid,  would  be  wholly  destroyed. 

Your  orators  further  charge  that,  by  an  act  of  the  legislature  of 
Wisconsin,  passed  March  12,  1874,  which  was  the  day  subsequent 
to  the  passage  of  the  said  act,  of  March  11,  1874,  above  set  forth, 
the  said  Chicago  and  Northwestern  Railway  Company  and  all  other 
railway  companies  in  the  State  of  Wisconsin  were,  as  your  orators 
are  advised,  authorized  to  charge  fair  and  reasonable  rates  of  com- 
pensation; and  your  orators  submit  to  your  honors  whether  said 
act  of  March  12,  1874,  a  copy  of  which  is  hereto  annexed,  marked 
Exhibit  21,  did  not  repeal  by  implication,  the  said  act  of  March 
11,  1874. 

Your  orators  further  charge  that  George  H.  Paul,  Joseph  H. 
Osbom  and  John  W.  Hovt  have  been  appointed  railroad  commis- 
sioners of  the  State  of  Wisconsin,  under  and  in  pursuance  of  the 
terms  of  said  act,  and  have  accepted  said  appointment  and  entered 
upon  the  discharge  of  their  duties  as  said  commissioners,  and  your 
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orators  greatly  fear  that  the  said  railroad  commissioners,  claiming 
to  act  by  virtue  of  the  powers  conferred  upon  them  by  said  act, 
will  proceed  to  classify  in  some  one  or  other  of  the  classes  of  freight 
named  in  said  act,  the  articles  of  freight  which  are  not  specifically 
classified  by  the  terms  of  said  act,  and  that  said  railroad  commis- 
sioners will  also  proceed  to  reduce  the  rates  of  fare  and  freight  upon 
the  railroads  of  said  company,  unless  restrained  from  so  doing  by 
the  order  of  this  honorable  court. 

Your  orators  further  charge  that  divers  and  sundry  prosecutions 
have  already  been  commenced  against  the  agents  of  said  company,  at 
difierent  places  in  said  States,  tor  the  alleged  violation  of  the  provis- 
ions of  said  act  of  March  11, 1874,  in  charging  greater  rates  of  toll 
than  the  rates  prescribed  by  said  act,  under  which  prosecutions  the 
said  agents  have  been  arrested,  and  would  have  been  imprisoned  if 
said  company  had  not  procured  bail  to  be  given  for  the  appearance 
of  such  agents  for  trial. 

Your  orators  further  charge  that  the  Governor  of  the  State  of 
Wisconsin  has  issued,  since  said  act  of  the  legislature  took  eflfect 
on  the  28th  day  of  April,  A.  D.  1874,  his  two  several  official  pro- 
clamations, in  which  he  states  his  intention  to  enforce  all  the  pro- 
visions of  said  act  by  all  the  means  in  his  power,  and,  in  his  procla- 
mation issued  upon  the  21st  day  of  May,  A.  D.  1874,  he  requests 
and  enjoins  all  districts  attorneys,  promptly  and  vigorously  to  pros- 
ecute to  conviction  and  punishment,  all  offenders  against  said  law, 
and  further  states  that  **  printed  forms  and  instructions  for  the 
prosecution  of  such  actions  will  be  promptly  furnished  on  the  re- 
quest of  any  officer  of  the  law,  made  to  the  Attorney  General,  at 
Madison." 

Your  orators  futher  charge  that  other  persons,  whose  names  are 
to  your  orators  at  present  unknown,  but  whom  your  orators  ask 
leave  to  make  parties  defendant  to  this  bill,  when  discovered,  with  apt 
words  to  charge  them,  are  preparing  and  intending  to  bring  suit 
against  the  said  railway  company  for  the  purpose  oi  enforcing  the 
provisions  of  said  act  of  March  11,  1874,  and  said  railway  company 
will  be  harrassed  with  a  great  multiplicity  of  suits,  and  its  business 
seriously  injured  and  impaired,  and  the  securities  which  your  ora- 
tors severally  hold  for  the  payment  of  their  bonds  aforesaid  be 
greatly  impaired  and  depreciated,  unless  the  parties  herein  named 
shall  be  restrained  from  proceeding  to  enforce  the  provisions  of  said 
act  in  the  manner  aforesaid. 

Your  orators  further  show  to  your  honor  that,  in  consequence  of 
the  passage  of  said  act  of  March  11, 1874,  and  the  proposed  enforce- 
ment of  the  same  by  the  said  Railroad  Commissioners  and  the  At- 
torney General  of  the  State  of  Wisconsin,  and  the  arrest  of  the 
agents  of  said  railway  company  under  the  provisions  of  said  act, 
the  value  of  the  securities  held  by  your  orators,  Willem  Frederik 
Peik,  Henry  R.  Pierson.  and  Moses  Taylor,  and  represented  by  your 
orators.  The  Farmers'  Loan  and  Trust  Company  and  The  Union 
Trust  Company,  severally,  as  trustees,  has  very  greatly  depreciated, 
and  your  orators  have  applied  to  said  railway  company  and  request- 
ed it  to  cause  such  legal  proceedings  to  be  instituted  in  its  name  as 
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would  effectually  protect  the  rights  of  the  holders  of  bouds  of  said 
railway  company,  against  all  attempts  to  enforce  the  said  act  of 
March  11,  1874,  either  through  the  Railroad  Commissioners  ap- 
pointed under  said  act,  or  by  prosecution  of  the  officers  of  said 
company,  because  the  enforcement  of  the  act  would  impair  the  ob- 
ligatian  of  the  contract  made  by  the  said  railway  company  with 
the  holders  of  said  bonds,  and  greatly  impair  the  value  of  their  se- 
curities; and  your  orators  requested  said  company  to  consider  the 
fact  that  the  passage  of  the  act  had  already  greatly  depreciated  the  val- 
ue of  said  bonds  and  that  the  proposed  enforcement  thereof,  in  the 
ways  contemplated  by  its  provisions,  must  inflict  irremediable  in- 
jury upon  the  property  which  stands  as  security  for  the  bonds  of 
said  company;  but  said  company,  acting  through  its  board  of  di- 
rectors, has  declined  to  take  steps  necessary'  to  protect  the  rights 
of  your  orators  in*  the  premises,  either  by  the  institution  of  the 
necessary  legal  proceedings  or  in  any  other  manner. 

Your  orators  therefore  charge  that  the  said  defendants,  George 
H.  Paul,  Joseph  H.  Osborn  and  John  W.  Hoyt,  the  Railway  Com- 
missioners aforesaid,  and  the  said  defendant,  A.  Scott  Sloan,  the 
Attorney-General  of  the  said  State  of  Wisconsin,  are  preparing  to 
institute  or  cause  to  be  instituted,  a  great  multiplicity  of  suits 
against  the  said  railway  company  and  its  agents  for  the  purpose  of 
enforcing  the  provisions  of  said  act  of  March  11,  1874,  and,  unless 
said  Railway  Commissioners  and  the  said  Attorney-General  are  re- 
strained by  the  order  of  this  honorable  court,  they  will  cause  a 
great  number  of  said  suits  to  be  instituted  against  the  local  agents 
of  said  company,  which  suits  would  greatly  embarrass  said  com- 
pany, subject  it  to  heavy  expenses  and  compel  it  wholly  or  in  part 
to  suspend  its  business,  and  thereby  impair  its  means  of  discharg- 
ing the  interest  due  to  your  orators  and  other  bondholders  upon  its 
said  bonds. 

Your  orators  further  charge  that  said  Railroad  Commissioners 
and  Attorney-General  are  preparing  to  have  the  agents  of  said  rail- 
way compan}^  along  all  the  line  of  its  said  railroads  in  Wisconsin, 
arrested  and  imprisoned  under  the  provisions  of  said  act,  and  that 
they  will  do  so  unless  restrained  by  order  of  this  honorable  court; 
and  that,  if  the  agents  of  said  company  are  so  arrested,  the  said 
company  will  be  compelled  either  to  operate  its  said  railroads  under 
said  act,  in  such  manner  as  to  fail  to  raise  sufficient  revenue  to  pay 
the  necessary  operating  expenses  thereof  and  to  pay  for  keeping 
said  roads  and  their  equipments  in  a  proper  state  of  repair,  and  to 
pay  the  interest  on  its  bonds,  and  to  provide  a  proper  and  reason- 
able sinking  fund  to  pay  tho  principal  of  said  bonds;  or  to  cease 
from  operating  said  railroad  altogether,  and,  in  either  case,  the 
value  of  the  bonds  owned  and  held  or  represented  by  your  orators, 
as  aforesaid,  would  be  greatly  depreciated  or  wholly  destroyed. 

In  consideration  of  the  premises,  and  inasmuch  as  your  orators 
are  without  remedy  in  the  premises,  save  by  the  aid  of  a  court  of 
equity,  where  matters  of  this  sort  are  properly  cognizable  and  re- 
lievable. 

Your  orators  pray  that  the  said  Chicago  and  Northwestern  Rail- 


88  REPORT  OF  RAILROAD  CX)MMISSIOKERS. 

way  Company,  the  said  George  H.  Paul,  J.  H.  Osbom,  John  W. 
Hoyfc  and  A.  Scott  Sloan  may  be  made  parties  defendant  to  this 
bill,  and  duly  summoned  to  answer  the  same,  and  that  the  said  rail- 
way company  may  be  enjoined  by  the  order  of  this  honorable 
Court  from  doing  any  act  which  shall  amount  to  an  acceptance  of 
the  terms  of  the  provisions  of  the  said  law  as  an  amendment  to  the 
charter  of  said  company,  or  from  operating  its  railroad  in  the  State 
of  Wisconsin  for  such  rates  of  fare  and  freights  as  will  be  insufficient 
to  yield  a  revenue  adequate  in  amount  to  pay  the  necessary  expen- 
ses of  operating  and  maintaining  said  road  and  its  equipment,  and 
to  pay  the  interest  upon  its  bonds  which  are  held  and  owned  by 
your  orators,  Willem  Frederick  Piek,  Henry  R.  Pierson,  and  Moses 
Taylor,  as  aforesaid,  or  represented  by  your  orators,  the  Farmers' 
Loan  and  Trust  Company,  and  the  Union  Trust  Company  sever- 
ally as  trustees  in  the  manner  hereinbefore  stated;  under  the  pre- 
tense that  the  said  act  of  March  11th,  1874,  is  a  valid  act  which 
said  company  is  required  to  obey  in  so  far  as  said  act  attempts  to 
fix  the  rate  of  compensation  which  may  be  required  by  said  com- 
pany for  the  transportation  of  passengers  and  freight,  and  that  the 
said  George  H.  Paul,  J.  H.  Osbom  and  John  W.  Hoyt  may  be 
enjoined  from  fixing  any  rates  for  the  transportation  of  persons  or 
property  over  the  road  of  said  company,  under  and  in  pursuance  of  the 
provisions  of  said  act,  approved  March  11, 1874,  or  from  classifying, 
under  the  provisions  of  said  act,  any  articles  of  freight  or  property 
which  are  not  now  classified,  and  that  said  railway  companies  and 
said  Sloan  and  each  of  them,  be  enjoined  from  arresting  or  causing 
or  aiding  or  abetting  the  arrest  of  any  of  the  agents  of  said  railway 
company  under  the  provisions  of  said  act,  or  from  instituting  or 
causing  to  be  instituted  against  said  railway  company,  or  its  agents 
or  officers,  any  suit  or  suits  or  other  proceedings,  for  the  purpose  of 
enforcing  the  provisions  of  said  act  of  March  11,  1874,  and  that  the 
said  defendants  be  required  severally  to  answer  this  bill,  without 
oath,  their  oath  to  the  same  being  hereby  expressly  waived,  and 
that,  upon  the  final  hearing  of  this  bill,  the  said  act  of  March  11, 
1874,  may  be  held  and  declared  to  be  without  constitutional  validi- 
ty, and  that  the  injunction  herein  prayed  may  be  made  perpetual, 
and  for  such  other  relief  as  to  your  honor  shall  seem  meet  and  as  to 
equity  shall  appertain. 

C.  B.  LAWRENCE, 

Solicitor  for  Complainants. 

Uniok  Trust  Co.,  of  New  York, 
By  EDWARD  KING. 

The  Farmers'  Loan  &  Trust  Co. 

R.  G.  ROELSTON,  Pres, 

MOSES  TAYLOR. 

A.  G.  DULMAN,  Attorney  in  fact. 
For  WILLEM  FREDERIK  PIEK. 

H.  R.  PIERSON. 
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State  op  New  York, 

City  and  County  of  New  York^  88. : 

A.  G.  Dulman,  a  resident  and  citizen  of  the  State  of  New  York, 
being  first  duly  sworn,  says  that  he  is  the  agent  and  attorney  in 
fact  of  Willem  Frederik  Pick,  who  is  a  citizen  of  the  city  of  Am- 
sterdam, and  kingdom  of  the  Netherlands,  and  said  affiant  has  read 
the  bill  of  complaint  to  be  filed  in  behalf  of  said  Pick,  Moses  Tay- 
lor, and  others,  in  the  circuit  court  of  the  United  States  for  the 
western  district  of  Wisconsin,  against  Joseph  H.  Osborn,  Geo. 
H.  Paul,  and  John  W.  Hoyt,  railroad  commissioners  of  the 
State  of  Wisconsin,  and  A.  Scott  Sloan,  the  attorney-general  of 
said  State,  and  the  Chicago  and  Northwestern  Railway  Company; 
and  he  further  says  that  the  allegations  of  said  bill  in  regard  to  the 
bonds  of  said  company,  held  by  said  Piek,  are  true  of  his  own  knowl- 
edge; and  the  other  allegations  of  said  bill  he  believes  to  be  true. 

A.  G.  DUNHAM. 

Subscribed  to  before  me,  this  30th  day  of  May,  1874. 

EDWARD  L.  OWEN, 
U.  S.  Commissioner  for  the  Southern  District  of  New  York. 

State  of  New  York, 

City  and  County  of  New  York^  ss.: 

Moses  Taylor  a  resident  and  citizen  of  the  State  of  N,  Y.,  being 
first  duly  sworn,  deposes  and  says  that  he  has  read  the  foregoing 
bill  of  complaint  to  be  filed  in  his  behalf,  and  in  behalf  of  Willem 
Frederik  Piek,  and  others,  in  the  circuit  court  of  the  United  States 
for  the  western  district  of  Wisconsin,  against  Joseph  H.  Osborn, 
Geo.  H.  Paul,  and  John  W.  Hoyt,  as  railroad  commissiouers  of  the 
State  of  Wisconsin,  and  A.  Scott  Sloan  as  attorney-general  of  said 
State,  and  the  Chicago  and  Northwestern  Railway  Company;  and 
he  further  says  that  the  allegations  of  said  bill,  so  tar  as  they 
relate  to  the  bonds  of  said  Railway  Co.,  held  by  said  affiant,  are  true; 
and  all  the  other  allegations  in  said  bill  he  believes  to  be  true. 

MOSES  TAYLOR. 

Subscribed  and  sworn  to  before  me  this  30th  day  of  May,  1874. 

EDWARD  L.  OWEN, 
U,  S.  Com  r  for  the  Southern  District  of  New  York. 

State  op  New  York, 

City  and  County  of  New  York^  ss.  : 

Henry  R.  Pierson,  a  resident  and  citizen  of  the  State  of  New 
York,  being  first  duly  sworn,  deposes  and  says  that  he  has  read 
the  foregoing  bill  of  complaint  to  be  filed  in  his  behalf  and  in  behalf 
of  Willem  Frederik  Piek,  and  others,  in  the  circuit  court  of  the 
United  States  for  the  western  district  of  Wisconsin,  against  Joseph 
H.  Osborn,  George  H.  Paul,  and  John  W.  Hoyt,  as  railroad  com- 
missioners of  the  State  of  Wisconsin,  and  A.  Scott  Sloan,  as  attor- 
iiey-general  of  said  State,  and  the  Chicago  and  Northwestern  Rail- 
way Company;  and  affiant  further  says  that  the  allegations  of  said 
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bHl,  SO  far  as  they  relate  to  the  bonds  ot  said  company,  held  by  said 
affiant,  are  true,  and  all  the  other  allegations  in  said  bill  be  believes 
to  be  true. 

H.  R.  PIERSON. 

Subscribed  and  sworn  to  before  me,  this  30th  day  of  May,  1874. 

EDWARD    L.  OWEN, 
U,  S.  Commissioner  for  the  SoiUhern  District  of  New  York, 

State  of  New  York, 

City  and  County  of  Neiv  York^  ss,  : 

R.  G.  Ralston,  being  first  duly  sworn,  saith  that  he  is  president 
of  the  Farmers'  Loan  &  Trust  Company,  which  is  a  body  corporate, 
incorporated  under  and  by  virtue  of  the  laws  of  the  State  of  New 
York,  and  is  located  and  doing  busness  in  the  city  of  New  York,  in 
said  State;  that  affiant  has  read  the  foregoing  bill  of  complaint  to 
be  filed  in  the  suit  of  Willem  Frederik  Pick,  Moses  Taylor,  Henry 
R.  Pierson,  and  others,  against  Joseph  H.  Osbom,  George  H.  Paul, 
and  John  W.  Hoy t,  as  railroad  commissioners  of  the  State  of  Wis- 
consin, and  A.  Scott  Sloan,  as  attorney-general  of  said  State,  and 
the  Chicago  &  Northwestern  Railway  Company,  in  the  circuit 
court  of  the  United  States  for  the  western  district  of  the  State  of 
Wisconsin;  and  affiant  further  says  that  the  allegations  of  said  bill, 
so  far  as  the  same  relate  to  the  interest  of  the  said  Farmers^  Loan 
&  Trust  Company  as  trustee  for  the  bondholders  of  said  railway 
company,  are  true,  and  all  the  other  allegations  of  said  bill  this 
affiant  verily  believes  to  be  true. 

R.  G.  ROLSTON. 

Subscribed  and  sworn  to  before  me,  this  29th  day  of  May,  1874. 

EDWARD  L.  OWEISI, 
U.  S.  Commissioner  for  the  Southern  District  of  New  York. 

State  of  New  York, 

City  and  Cotinty  of  Netv  York.,  ss.  : 

Edward  King,  being  duly  sworn,  saith  that  he  is  president  of  the 
Union  Trust  Company,  a  body  corporate,  duly  incorporated  under 
the  laws  of  the  State  of  New  York,  and  located  and  doin^  business 
in  the  city  of  New  York;  that  affiant  has  read  the  foregomg  bill  of 
complaint  filed  in  the  suit  of  Willem  Frederik  Pick,  Moses  Taylor, 
Henry  R.  Pierson,  and  others,  against  Joseph  H.  Osbom,  George 
H.  Paul,  and  John  W.  Hoyt,  as  railroad  commissioners  of  the 
State  of  Wisconsin,  and  A.  Scott  Sloan,  as  attorney-general  of  said 
State,  and  the  Chicago  and  Northwestern  Railway  Company,  in  the 
circuit  court  of  the  United  States  for  the  western  district  of  Wis- 
consin; and  affiant  further  says  that  the  allegations  of  said  bill,  so 
far  as  the  same  relate  to  the  interest  of  the  Union  Trust  Company 
as  trustee  for  the  bondholders  of  said  railway  company,  are  true, 
and  all  the  other  allegations  of  said  bill  this  affiant  verily  be- 
lieves to  be  true. 

EDWARD  KING. 
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Subscribed  and  sworn  to  before  me,  this  29th  day  of  May,  1874. 

EDWARD  L.  OWEN, 
U.  S.  Commissioner  for  the  Southern  District  of  New  York. 

Exhibit  1. 

An  act  to  execute  the  trust  created  by  an  act  of  Congress,  entitled 
"An  act  granting  public  lands  to  the  State  of  Wisconsin,  to  aid 
in  the  construction  of  railroads  in  said  State,"  approved  June  3, 
1856,  by  incorporating  the  Wisconsin  and  Superior  Railroad  Com- 
pany, and  granting  a  portion  of  said  lands  thereto. 

The  people  of  the  State  of  Wisconsin^  represetited  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section.  1.  Herman  Hartel,  Alfred  Lamberson,  Cyrus  P.  Hiller, 
Charles  Kuehn,  Bertine  Pinckney,  James  H.  Weed,  Anson  Ballard, 
James  Duane  Doty,  George  F.  Wright,  B.  Frank  Moore,  Julius 
White,  William  Scott,  John  Bradley,  Albert  Winslow,  and  Joseph 
Turner,  and  such  other  persons,  if  any,  as  shall  associate  with  them 
and  become  stock-holders,  as  hereafter  in  this  act  provided,are  hereby 
created,  constituted,  made,  appointed  and  declared  a  body  corporate 
and  politic  by  the  name  and  style  of  the  Wisconsin  and  Superior 
Railroad  Company;  and  said  corporation,  by  and  under  the  afore- 
said corporate  name  and  style,  shall  have  perpetual  succession,  and 
shall  have  and  emjoy  all  and  singular  the  rights,  powers,  authority, 
privileges,  franchises  and  immunities,  as  are  necessary  and  proper  to 
the  full  and  complete  possession,  exercise,  and  enjoyment  of  those 
hereby  expressly  conferred.  Said  company  may,  and  it  shall  have 
power  to  purchase,  hold,  and  own  wood-land,  for  the  purpose  of  ob- 
taining wood  to  operate  or  fence  its  railroads;  but  such  wood-lands 
shall  always  be  subject  to  assessments  and  taxation,  and  shall  never 
be  considered  as  a  part  of  the  property  hereinafter  exempt  from 
taxation  and  assessment;  said  company  may  also,  and  it  shall  have 
power,  at  pleasure,  to  sell,  lease  and  convey  such  wood-land,  or  any 
portion  of  them.  Said  company  shall  also  have  power  to  purchase, 
take,  hold,  sell,  lease  and  convey  all  such  estates,  real,  personal  or 
mixed,  other  than  the  afore-mentioned  wood-lands,  as  may  be  neces- 
sary or  proper  to  have,  hold,  use  or  possess,  for,  in  or  about  the  con- 
struction or  equipment,  renewal,  repair,  maintaining  or  operating 
its  railroad;  said  compau}'  may  also  take,  hold,  or  occupy  all  such 
lands,  as  may  be  given  or  granted  to  it  by  this  State  or  by  the  Gov- 
ernment of  the  United  States,  or  both,  for  the  purpose  of  aiding  in 
the  construction  of  any  of  its  railroads.  And  after  such  last-men- 
tioned lands  are  so  as  above  given  or  granted  to  said  company,  it 
may,  subject  to  the  terms,  conditions,  impositions,  restrictions,  and 
limitations  contained  in  such  gift  or  grant,  sell  and  convey  the 
same,  and  may  otherwise  do  witn  said  lands  as  hereinafter  provided. 
All  other  estates,  property  and  effects  which  said  company  may 
purchase  or  acquire  by  gift  or  grant,  other  than  that  which  is  above 
in  this  section  mentioned,  shall  always  be  subject  to  taxation  and  as- 
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sessment,  notwithstanding  the  exemptions  hereinafter  contained. 
Said  company  shall  have  power  to  make,  have  and  use  a  common 
seal,  and  alter,  break,  and  renew  the  same  at  pleasure,  and,  by  and 
under  its  aforesaid  corporate  name  and  style,  said  company  shall  be 
capable  of  contracting  and  being  contracted  with,  for  and  as  to  the 
purposes  in  this  act  contained,  of  suing  and  being  sued,  of  pleading 
and  being  impleaded,  defending  and  being  defended,  answering  and 
being  answered  unto,  in  law  or  in  equity,  in  all  courts  and  places 
whatsoever,  as  fully  and  completely  as  natural  persons,  except  that 
it  shall  never  set  up  the  plea  of  usury  to  any  contract  to  which  it 
shall  be  a  party  in  any  court  whatever. 

Section  2.  The  company  by  this  act  created  is  hereby  further  au- 
thorized and  empowered  to  survey,  locate,  construct,  and  complete, 
perpetually  to  have,  use,  and  enjoy,  maintain  and  operate,  a  railroad, 
with  one  or  more  tracks  or  lines,  over  the  routes  following,  that  is 
to  say:  Beginning  at  the  city  of  Fond  du  Lac,  which  is  situated  on 
Lake  Winnebago  in  this  State,  and  running  from  thence  by  the 
way  of  the  town  or  city  of  Oshkosh  and  township  number  twenty- 
one  north,  of  range  number  seventeen  east,  and  east  of  the  south- 
east comer  of  section  number  twenty  in  said  last-named  township 
northerly  to  the  State  line  on  the  St.  Louis  River,  or  to  such  other 
point  on  the  State  line  within  the  meaning  of  the  act  of  Congress 
entitled,  "  An  act  granting  public  lands  to  the  State  of  Wisconsin 
to  aid  in  the  construction  of  xailroads  in  said  State,"  approved  June 
3, 1856,  as  the  company  shall  determine. 

Section  3.  The  company  hereby  created  shall  have  the  pepetual 
right,  power,  authority  to  transport,  take,  and  carry  property  and 
persons  upon  said  roads  by  the  power  and  force  of  steam,  of  ani- 
mals, or  of  any  mechanical  or  otner  power,  or  of  any,combination 
of  them,  and  to  receive  and  store  any  property  in  any  of  its  depots 
or  other  buildings,  and  to  make,  construct,  maintain,  and  use  all 
such  switches,  turn-outs,  side-tracks,  and  connecting-tracks,  as  it 
shall  think  necessary,  and  also  construct,  erect,  maintain,  and  use 
all  such  depots,  station-houses,  ware-houses,  car-houses  and  shops, 
engine-houses,  and  other  buildings,  fixtures,  and  things  useful  for 
the  accommodation  of  said  company  and  its  roads  and  those  using 
the  same;  to  purchase  or  manufacture  and  own  rails,  chairs,  spikes, 
engines,  cars,  tenders,  and  all  other  things  necessary  or  useful  for 
the  construction  or  operation  of  a  railroad,  and  to  sell  the  same. 
And  it  shall  also  have  the  power  and  authority  to  operate  its  said  roads 
or  either  of  them,  in  connection  with  any  and  all  other  railroads 
which  may  cross,  come  up  to,  or  connect  with  the  said  roads,  or 
either  of  them,  upon  such  terms  as  shall  be  mutually  agreed  upon 
by  and  between  the  said  companies:  Provided,  That  the  said  com- 
pany, in  making  any  such  contracts  as  last  aforesaid,  shall  give  no 
preference  to  one  company  over  any  other  such  company  or  com- 
panies last  above  mentioned,  but  all  such  companies  shall  be  put  up- 
on the  same  equal  terms;  and  whenever  and  so  often  as  any  such 
business-connection  contract  shall  be  made  or  entered  into,  the 
same  shall  be  in  vmting,  duly  signed  and  sealed  with  the  seals  of 
the  companies  parties  thereto  in  triplicate,  and  when  so  executed 
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and  sealed  one  copy  thereof  shall  be  filed  with  the  secretary  of 
state,  whose  duty  it  shall  be  to  mark  thereon  the  time  of  its  recep- 
tion, and  to  carefully  preserve  and  keep  the  same  in  his  office,  open 
to  the  inspection  of  all  persons.  And  the  copy  so  filed  with  the 
secretary  of  state  is  hereby  declared  a  public  record.  No  such  con- 
tract shall  have  any  force  or  efiect  in  law  unless  such  copy  is  filed 
with  the  secretary  of  state  as  aforesaid.  Either  of  the  companies 
being  a  party  to  any  such  contract  may  be  compelled  by  a  man- 
damus to  file  with  the  secretary  of  state  a  triplicate  copy  thereof,  as 
aforesaid. 

Section  5.  It  shall  be  lawful  for  the  company  hereby  created, 
and  it  shall  have  the  right,  power,  and  authority,  by  its  officers,  en- 
gineers, agents,  servants,  and  workmen,  at  any  time  to  enter  upon 
any  land  for  the  purpose  of  exploring,  surveying,  locating,  and  de- 
termining the  route  of  said  railroads,  and  when  the  said  routes  of  any 
portion  thereof  shall  be  determined  by  resolution  adopted  by  its 
board  of  directors,  it  shall  be  lawful  for  the  last-aforesaid  company, 
and  it  shall  have  the  right,  power,  and  authority  by  its  officers,  en- 
gineers, agents,  contractors,  surveyors,  servants,  and  workmen,  at 
any  time  to  enter  upon,  take,  possess,  occupy,  and  use  any  land 
along  and  including  the  line  of  said  route  not  exceeding  two  hun- 
dred feet  in  width.  It  shall  also  be  lawful  for  said  company,  and  it 
shall  have  the  right,  power  and  authority,  at  any  time  to  enter  up- 
on, take,  possess,  and  occupy  and  use  any  other  lands  beyond  said 
limits  of  two  hundred  feet  which  the  directors  shall,  by  resolution 
adopted  by  them,  (a  copy  of  which  shall  be  recorded  at  the  expense 
of  said  company  in  the  office  of  the  register  of  deeds  in  the  county 
in  which  such  lands  are  located,)  declare  to  be  necessary  for  the  use. 
of  said  company  for  the  purpose  of  erecting  depot-buildings,  sta- 
tion-houses, machine-shops,  freight-houses,  ware-houses,  engine- 
houses  or  buildings,  or  fixtures  of  any  kind,  or  ground  about  the 
same  for  the  convenient  operation  of  the  road,  or  for  making  drains, 
or  giving  proper  direction  to  water-courses,  or  of  directing  or 
changing  the  channel  of  water-courses,  or  for  the  purpose  of  run- 
ning such  substances  or  things  as  may  endanger,  obstruct,  or  in- 
terfere with  the  free  use  of  said  road,  for  the  purpose  of  depositing 
earth,  gravel,  or  stone,  or  for  the  purpose  of  obtaining  earth,  gravel, 
stone,  timber,  or  other  material  for  embankments,  fractures  or  su- 
perstructures necessary  to  the  construction,  repair,  or  renewal  of 
said  roads,  Said  company  shall,  however,  at  such  time  and  in  such 
manner  as  is  provided  by  and  in  the  chapter  and  act,  be  liable  to 
pay  the  full  value  of  all  earth,  gravel,  stone,  timber,  and  land  which 
may  be  so  as  aforesaid  taken,  possessed,  and  occupied  and  used  for 
any  other  purposes  aforesaid,  which  is  the  private  property  of  either 
persons  or  corporations,  which  value  (unless  the  owner  thereof  or  said 
company  shall  agree  to  the  same)  shall  be  ascertained  and  determined 
in  the  manner  hereinafter  provided ;  and  whenever  the  same  shall  have 
been  paid,  tendered,  or  deposited  as  provided  in  this  act,  an  estate  in 
and  to  all  and  every  such  lands  in  fee-simple,  absolute,  forever,  shall 
be  and  become  vested  in  said  company  by  virtue  thereof  and  of  the 
provisions  of  this  act,  and  by  the  same  means  a  complete  title  shall 
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vest  in  said  company  in  and  to  all  such  earth,  gravel,  stone,  and 
timber;  and  whenever  said  company  shall  deem  that  the  same,  or 
any  part  or  portion  of  the  aforenamed  property,  shall  no  longer  be 
necessary  for  the  purposes  for  which  the  same  were  taken,  it  is 
hereby  authorized  and  empowered,  by  deed  or  other  instrument  in 
writing,  to  lease  or  sell  the  same,  or  any  part  thereof. 

Sectiok  6.  On  the  completion  of  said  road,  or  any  part  thereof,  it 
shall  be  lawful  for  said  company,  and  it  is  hereby  authorized  and 
empowered,  to  demand  and  receive  such  sum  or  sums  of  money  for 
the  transportation  of  persons  and  property  and  for  the  storage  of 
property  as  it  shall  from  time  to  time  deem  reasonable. 

Section  8.  The  company  hereby  created  shall  commence  the 
construction  of  its  railroad  at  the  aforesaid  city  of  Fond  du  Lac, 
and  shall  complete  the  same  to  township  number  twenty-one  north, 
of  range  seventeen  east,  before  it  shall  construct  and  operate  such 
railroad  from  said  township  northerly.  And  so  soon  as  said  por- 
tion of  the  road  herein  last  referred  to  shall  be  completed,  the  same 
shall  henceforth,  from  the  time  of  such  completion,  be  operated  by 
the  company  hereby  created;  and  the  said  company  shall  fully 
equip  and  complete  the  entire  length  of  said  railroad  on  or  before 
the  third  day  of  June,  1866. 

Section  9.  The  company  hereby  created  shall  be  entitled  to  and 
invested  with  the  title  to  the  lands  and  all  and  singular  the  rights, 
privileges,  and  immunities  granted  or  conferred,  or  intended  to  be 
granted  or  conferred,  by  the  act  of  Congress  approved  June  3,  A. 
D.  1856,  entitled  "  An  act  granting  public  lands  to  the  State  of 
Wisconsin  to  aid  in  the  construction  of  said  roads  in  said  State," 
to  the  extent  of  the  whole  of  the  lands  granted  by  said  act  of  Con- 
gress for  the  purpose  of  aiding  in  the  construction  of  a  railroad 
from  Fond  du  Lac,  on  Lake  Winnebago,  northerly  to  the  State 
line.  Said  company  shall  also  be  subject  to  all  the  restrictions,  im- 
positions, duties,  and  obligations  contained  in  the  said  act  of  Con- 
gress, so  far  as  the  same  are  applicable  to  the  company  hereby 
created,  or  to  the  road  hereby  authorized  to  be  constructed:  Pro- 
vided, That  the  title  to  the  lands  in  this  section  mentioned  and  con- 
templated shall  not  vest  in  said  company  sooner  or  faster  than  the 
said  lands  might  be  sold  as  provided  and  declared  in  the  aforesaid 
act  of  Congress^  but  so  soon  and  so  fast  as  the  title  to  said  lands  shall 
vest  in  said  company,  and  the  said  lands  are  hereby  granted  in  con- 
sideration of  the  company  so  hereby  created  complying  with  the 
terms  of  the  grant  hereby  made  and  of  the  aforesaid  act  of  Congress. 

Section  13.  All  the  affairs  and  business  of  the  company  hereby 
created  shall  be  conducted,  managed,  and  carried  on  by  a  board  of 
fifteen  directors;  who  shall  be  stockholders  of  said  company,  and 
the  board  of  directors  is  hereby  invested  with  power  and  authority 
to  conduct,  manage,  and  carry  on  the  affairs  and  business  of  said 
company,  and  also  with  such  power  and  authority  as  will  carry  or 
promote  the  carrying  into  full  and  complete  effect  the  meaning  and 
intent  of  this  act.  The  directors,  after  the  first  board,  shall  be 
chosen  by  the  stockholders  of  the  company,  by  ballot,  os  follows, 
viz:  Five  directors  shall  be  chosen  at  the  annual  meeting  of  the 
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stockholders,  which  shall  be  held  on  the  first  Wednesday  in  the 
month  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-seven,  and  thereafter  annually,  on  the  first  Wed- 
nesday in  the  month  of  December  of  each  year,  five  directors  shall 
be  chosen.  The  annual  meeting  of  the  stockholders  for  the  elec- 
tion of  directors  shall  be  held  at  the  city  of  Oshkosh,  in  this  State, 
unless  otherwise  established  by  the  board  of  directors.  At  all 
meetings  of  the  stockholders  the  votes  of  stockholders  may  be  cast 
in  person  or  by  proxy  duly  authorized,  and  every  stockholder 
shall  be  entitled  to  one  vote  for  each  and  every  share  of  stock  held 
by  him,  and  in  all  elections  for  directors  those  stockholders,  equal 
to  the  number  of  directore  to  be  elected,  having^  the  greater  num- 
ber of  votes  shall  be  deemed  and  declared  duly-elected  directors. 
The  elections  shall  be  conducted  in  such  manner  as  shall  be  pre- 
scribed by  the  by-laws  or  by  resolution  of  the  company.  If  for 
any  cause  an  election  of  directors  should  not  be  had  at  the  time 
when,  by  the  provisions  of  this  act,  it  should  be  had,  the  same  may 
be  held  at  sucn  other  time  as  shall  be  fixed  by  the  by-laws  of  the 
company,  and  until  such  election  be  had  the  directors  of  the  pre- 
ceding year  shall  continue  to  act,  and  the  corporation  shall  not  for- 
feit or  lose  any  of  its  privileges,  franchises,  or  immunities  by  reason 
of  the  irregularity  or  want  of  any  such  election. 

Section  17.  The  company  hereby  created  is  hereby  authorized 
and  fully  empowered,  in  its  corporate  capacity,  to  borrow  any  sum 
or  sums  of  money  from  any  person  or  persons,  corporation,  or  body- 
politic  of  apy  kind,  and  for  any  rate  of  interest  which  may  be 
agreed  upon  by  and  between  said  company  and  any  party  of  whom 
such  money  may  be  obtained,  and  to  make,  execute,  and  deliver,  in 
or  out  of  this  State,  all  necessary  writings,  notes,  bills,  bonds, 
mortgages,  and  all  other  papers  or  securities,  in  amount  or  kind  as 
may  be  deemed  expedient  by  said  corporation,  in  consideration  of 
any  such  loan,  or  in  discharge  of  any  liabilities  they  may  incurin 
the  construction,  repair,  equipment,  or  operating  of  said  road,  or  in 
any  of  the  transactions  of  the  said  company  autnorized  in  this  act; 
and  the  said  company  is  hereby  authorized,  in  its  corporate  capaci- 
ty, to  make,  execute,  issue,  and  deliver  it«  bonds  or  obligations  in 
such  an  amount  as  the  directors  shall  think  best  for  the  interest  of 
said  company,  and  the  directors  of  the  said  company  are  hereby 
authorized  and  empowered  to  prescribe  the  sum  or  sums  for  whicn 
each  of  said  bonds  shall  be  issued,  and  the  time  or  times,  or  place 
or  places,  when  and  where  the  principal  and  interest  of  the  same 
shall  be  payable,  and  whether  payable  to  order  or  to  bearer,  or  how 
otherwise  negotiable,  the  rate  of  interest  which  said  bonds  shall 
bear,  and  the  manner  and  form  in  which  the  same  and  the  interest- 
coupons  annexed  to  them  shall  be  executed;  and  to  secure  the  pay- 
ment of  any  or  all  of  said  bonds,  the  said  company  is  hereby 
authorized  and  empowered,  in  its  corporate  capacity,  to  make,  exe- 
cute, and  deliver  a  mortgage  or  mortgages,  or  deed  or  deeds  of  trust, 
upon  the  whole  or  any  part  of  its  railroad,  constructed  or  authorized 
to  be  constructed,  and  upon  the  lands  in  this  act  granted  to  said 
corporation,  and  upon  any  other  or  all  of  its  estate,  real,  personal, 
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or  mixed,  in  possession  or  expectancy;  and  the  said  company  is  also 
hereby  authorized  and  empowered,  in  and  by  such  mortgage  or 
deed  of  trust,  to  confer  upon  the  trustee  or  mortgager  full  and  am- 
ple power  to  enter  into  and  upon  and  to  take  possession  of,  have, 
use,  and  enjoy,  or  to  sell  and  dispose  of,  the  whole  or  any  part  of 
said  railroad  or  estate,  real,  personal,  or  mixed,  together  with  the 
functions  appertaining  to  such  railroad,  and  all  corporate  or  other 
franchises,  rights,  and  privileges  of  the  said  railroad  company,  or  to 
take  up  or  remove  any  of  the  fixtures  connected  with  said  railroad; 
and  the  directors  of  said  company  are  authorized  and  empowered 
to  prescribe  all  matters  relating  to  the  form  and  terms  of  any  such 
mortgage  or  deed  of  trust,  and  of  its  executions  and  delivery;  and 
they  are  authorized  and  empowered  to  provide  for  the  annual  pay- 
ment to  such  trustee  or  receiver  as  they  shall  appoint  a  certain  sum 
to  create  a  sinking-fund  with  which  to  pay  off  and  discharge,  at  or 
before  maturity,  any  or  all  of  the  bonds  by  them  authorized  to  be 
issued,  and  also  to  provide  the  manner  in  which  such  trustee  or  re- 
ceiver shall  pay  out  or  dispose  of  said  sinking-fund,  and  to  author- 
ize him  to  designate  by  lot,  or  in  any  other  suitable  manner,  the 
bond  or  bonds  to  the  payment  of  which  said  sinking-fund,  or  any 
part  of  it,  shall  be  applied;  and  the  said  company  is  hereby  fully 
authorized  and  empowered,  by  its  agents  and  brokers,  or  otherwise, 
either  in  or  out  of  this  State,  to  sell,  loan,  or  pledge,  hypothecate, 
or  otherwise  dispose  of  any  or  all  of  the  aforesaid  bonds,  hereby 
authorized  to  be  issued,  at  par,  or  at  any  price  greater  or  less  than 
par,  and  for  such  sum  or  sums  as  they  shall  think  proper;  and  the 
said  company,  and  its  directors,  officers,  and  agents,  are  hereby  au- 
thorized and  empowered  to  have,  exercise,  and  enjoy  all  the  rights, 
privileges,  and  powers  herein  conferred  upon  them  respectively. 

Section  22.  The  said  company  hereby  created  shall  have  full 
power  and  authority  to  connect  their  railroad  with  any  other  rail- 
roacls  or  branch  railroads  in  the  State  of  Michigan,  or  to  operate 
the  same  in  connection  with  such  other  railroads  or  branch  rail- 
roads, or  to  consolidate  the  capital  stock  of  the  compan}'  hereby 
created  Mith  the  capital  slock  of  any  railroad  company  created  un- 
der or  by  authority  of  the  law  of  the  State  of  Michigan,  upon  such 
terms  and  under  such  regulations  as  may  be  jointly  agreed  upon  by 
the  directors  of  said  railroad  company. 

Section  34.  This  act  is  hereby  declared  to  be  a  public  act,  and 
the  same,  immediately  after  the  passage  thereof,  shall  be  printed  by 
the  State  printer,  and,  thus  published,  shall  take  effect  and  be  in 
full  force. 

Approved  Oct.  11, 1856. 

Exhibit  2. 

An  act  to  incorporate  the  Madison  and  Beloit  Railroad  Company. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 
Assembly^  do  enact  as  follows: 

Section  1.  George  H.  Slaughter,  Thomas  W.  Sutherland,  Thomas 
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S.  Whittlesey,  Nathaniel  W.  Dean,  Daniel  B.  Sneeden,  David  L. 
Mills,  Joseph  B.  Doe,  A.  Hyatt  Smith,  Edward  V.  Whiton,  W.  H. 
H.  Bailey,  Timothy  Jaekman,  David  Noggle,  Alfred  Field,  and 
John  Hackett,  together  with  such  other  persons  as  may  hereafter 
become  associated  with  them  in  the  manner  hereinafter  prescribed, 
their  successors  and  assigns,  are  hereby  created  a  body-corporate  by 
the  name  of  the  "  Madison  and  Beloit  Railroad  Company,  and  by 
that  nane  shall  and  are  hereby  made  capable  in  law  to  purchase, 
hold,  and  enjoy,  and  retain  to  them  and  their  successors,  lands,  ten- 
ements, and  hereditaments  so  far  as  may  be  necessary  for  the  pur- 
pose of  said  railroad,  and  the  same  to  sell,  grant,  rent,  or  in  any 
manner  dispose  of!>  to  contract  and  be  contracted  with,  to  sue  and 
be  sued,  implead  and  be  impleaded,  answer  and  be  answered,  defend 
and  be  defended,  and  also  to  make,  have,  and  use  a  common  seal, 
the  same  to  alter,  break,  or  renew  at  their  pleasure;  and  if  either 
of  the  persons  named  in  this  section  shall  die,  refuse  or  neglect  to 
execute  the  powers  and  discharge  the  duties  hereby  created,  it  shall 
be  the  duty  of  the  remaining  persons  hereinbefore  named,  or  a 
majority  of  them,  to  appoint  a  suitable  person  or  persons  to  fill 
sucb  vacancy  or  vacancies  so  often  as  the  same  shall  occur. 

Section  2.  The  said  corporation  is  hereby  empowered  to  cause 
such  examination  or  surveys  to  be  made  as  shall  be  necessary  to  as- 
certain the  most  advantageous  route  whereon  to  construct  a  rail- 
road, and  shall  cause  an  estimate  to  be  made  of  the  probable  cost 
thereof,  (for  each  mile  separately;)  and  the  said  corporation  shall 
be,  and  they  are  hereby,  invested  with  the  right  to  construct  a  rail- 
road, with  one  or  more  railways  or  tracks,  from  such  convenient 
point  from  the  village  of  Beloit,  in  the  county  of  Rock,  to  the  vil- 
lage of  Janesville,  and  thence  to  some  convenient  point  of  termin- 
ation in  the  citv  of  Madison,  in  the  county  of  Dane. 

Section  3.  The  capital  stock  of  said  corporation  shall  be  three 
hundred  and  fifty  thousand  dollars,  and  shall  be  divided  into  shares 
of  one  hundred  dollars  each,  and  five  dollars  on  each  share  shall  be 
l)aid  at  the  time  of  subscribing. 

Section  4.  The  above  named  persons,  or  a  majority  of  them,  are 
authorized  to  open  books  for  receiving  subscriptions  to  the  capital 
stock  of  said  company,  and  shall  prescribe  the  form  of  such  sub- 
scription, which  books  shall  be  opened  within  eighteen  months 
from  the  passage  of  said  act,  at  such  place  or  places  as  they  may 
deem  expedient,  by  giving  thirty  days  notice  in  some  newspaper 
printed  in  the  counties  of  Dane  or  Rock,  and  in  such  place  or  places 
as  may  be  thought  advisable,  of  the  time  and  place,  or  times  and 
places,  of  opening  of  said  books;  the  said  books  to  be  kept  open 
thirty  days. 

Section  5.  So  soon  as  said  stock,  or  thirty  thousand  dollars  there- 
of, shall  have  been  subscribed,  the  above-named  persons,  or  the 
same  number  thereof  as  shall  have  given  the  notice  above  required, 
shall  give  like  notice  for  the  meeting  of  the  stockholders  to  choose 
directors,  at  some  time  at  least  thirty  days  thereafter,  and  at  some 
place  within  said  counties  of  Dane  or  Rock;  and  if  at  such  time 
and  place  the  holders  of  one-half  or  more  of  said  stock  shall  at- 
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tend,  either  in  person  or  by  lawful  proxy,  they  shall  proceed  to 
choose  from  the  stockholders,  by  ballot,  nine  directors,  each  share 
of  capital  stock  entitling  the  owner  to  one  vote;  and  at  such  elec- 
tion the  persons  named  in  the  first  section  of  this  act,  or  those  ap- 
pointed by  its  provisions  to  fill  vacancies  which  may  have  occurred, 
or  any  three  of  them,  if  no  more  be  present,  shall  be  inspectors  of 
such  elections,  and  shall  certify,  in  writing,  signed  by  them  or  a 
majority  of  them,  what  person**  are  elected  directors;  and  if  two 
or  more  have  an  equal  number  of  votes,  such  inspectors  shall  deter- 
mine by  lot  which  of  them  shall  b^  directors,  to  complete  the  num- 
ber required,  and  shall  certify  tha  same  in  like  manner;  and  such 
inspectors  shall  appoint  the  tirue  and  place  of  holding  the  first 
meeting  of  directors,  at  which  meeting  five  shall  form  a  board  com- 
petent to  transact  all  business  <  f  the  company;  and  thereafter  a  new 
electioi^  of  directors  shall  be  made  annually,  at  such  times  and 
places  as  the  stockholders  at  their  first  meeting  shall  appoint;  and 
if  the  stockholders  at  their  first  meeting^  shall  fail  to  appoint  the 
day  of  such  election,  then  it  shall  be  hoTden  in  the  succeeding  year 
on  the  same  day  of  the  same  month  on  which  said  first  election 
was  holden,  unless  the  same  shall  be  on  the  first  day  of  the  week, 
in  which  case  it  shall  be  holden  on  the  day  next  succeeding;  and  if 
no  election  be  made  on  the  day  appointed,  said  company  snail  not 
be  dissolved,  but  such  election  may  be  made  at  any  time  appointed 
by  the  by-laws  of  said  company.  The  said  directors  shall  elect  one 
of  their  number  president,  and  shall  appoint  a  secretary,  treasurer, 
and  such  engineers  and  other  officers  as  they  may  find  necessary; 
shall  fix  their  compensation,  and  may  require  adequate  securitj''  for 
the  performance  of  their  respective  trusts. 

Section'  6.  The  directors  may  receive  payments  to  the  subscrip- 
tions to  the  capital  stock  at  such  time,  in  such  proportion,  not  ex- 
ceeding twenty-five  per  cent,  at  any  one  installment,  under  such 
conditions  as  they  may  deem  fit,  under  the  penalty  of  forfeiture  of 
all  previous  payments  thereon,  or  otherwise;  Provided,  That  they 
shall  never  require  the  payment  to  be  made  at  any  place  out  of  the 
counties  through  which  said  road  shall  pass;  and  such  direct- 
ors shall,  at  least  thirty  days  previous  to  the  appointed  time 
of  such  required  payment,  give  notice  thereof  in  the  manner  pro- 
vided in  the  fourth  section  of  this  act  for  giving  notice  for  the 
opening  of  books  of  subscription  for  the  stock  of  said  company. 

Section  7.  The  directors  of  said  companv  shall  have  pow- 
er to  make,  from  time  to  time,  all  needful  rules,  regulations,  and 
by-laws  touching  the  business  of  said  company,  and  to  determine 
the  number  of  tracks  and  railways  upon  said  road,  and  the  width 
thereof,  and  the  description  of  carriages  which  may  be  used  thereon; 
to  regulate  the  amount  of  tolls,  and  the  manner  of  collecting  the 
same  for  such  transportation,  and  to  fix  penalties  for  the  breach  of 
any  rules,  regulations,  or  by-laws,  and  to  direct  the  mode  or  con- 
dition of  transferring  the  stock  of  said  company;  and  penalties 
provided  for  by  the  said  by-laws  majr  be  sued  for  by  any  person  au- 
thorized thereby,  in  the  name  of  said  company,  and  recover  in  an 
action  of  debt  before  any  court  having  jurisdiction;  and  the  said 
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company  may  erect  and  maintain  toll-houses  and  such  other  build- 
ings and  fixtures  as  the  accommodation  of  those  using  said  road 
may  require. 

Section  8.  The  company  shall  have  the  right  to  enter  upon 
any  lands,  to  survey  and  lay  down  said  road,  not  exceeding  one 
hundred  feet  in  width;  and  whenever  any  lands  or  materials  shall 
be  required  for  the  construction  of  said  road,  and  the  same  shall  not 
be  given  or  granted  to  said  company  as  to  the  compensation  to  be 
paid  therefor,  the  person  or  persons  claiming  compensation  as 
aforesaid,  or  if  the  owners  thereof  are  minors,  insane  pe.sons,  or 
married  women,  the  guardian  or  guardians  of  such  minor  or  minors, 
and  insane  persons,  and  the  husband  of  such  married  woman,  may 
select  for  themselves  an  arbitrator,  and  the  company  shall  select  an 
arbitrator,  and  the  two  thus  selected  shall  take  to  themselves  a  third 
who  shall  be  sworn  and  paid  by  said  company  as  arbitrators  be- 
tween the  parties  and  render  copies  of  their  award  to  each  of  the 
parties,  in  writing,  from  which  award  either  of  the  parties  may  ap- 
peal to  the  court  of  proper  jurisdiction  for  the  county  in  which 
said  lands  or  materials  may  have  been  situated;  and  in  all  cases  in 
which  compensation  shall  in  any  manner  be  claimed  for  lands 
where  there  has  been  no  improvement  made,  it  shall  be  the  duty  of 
the  arbitrators  and  the  court  to  award  a  fair  compensation  for  said 
lands  and  materials;  and  appeals  in  such  cases  shall,  when  tak- 
en, be  in  all  respects  proceeded  in  as  appeals  in  other  cases  to  said 
court,  and  brought  into  said  court  by  filing  the  award  with  the 
clerk  of  said  court,  whose  duty  it  shall  be  to  enter  the  same  on  the 
docket  of  said  court,  setting  down  the  claimant  or  claimants 
as  plaintiff  and  the  said  company  as  defendant;  and  the  valua- 
tion so  ascertained  shall  be  paid  or  tendered  by  said  company; 
said  company  shall  have  the  same  right  to  retain,  own,  hold,  and 
possess  said  lands  and  materials  as  fully  and  absolutely  as  if  the 
same  had  been  granted  and  conveyed  to  said  company  by  deed,  as 
long  as  the  same  shall  be  used  for  the  purpose  of  said  road. 

Section  9.  The  said  company  may  construct  the  said  railroad 
across  any  public  or  private  road,  highway,  stseam  of  water,  or 
water-course,  if  the  same  shall  be  necessary;  but  the  said  company 
shall  restore  such  road,  highway,  stream  of  water,  or  water-course 
to  its  former  state,  or  in  a  sufficient  manner  not  to  impair  the  use- 
fulness of  said  road,  highway,  water,  or  water-course,  to  the  owner 
or  to  the  public. 

Section  10.  AH  persons  paying  the  toll  aforesaid  may,  with 
suitable  and  proper  carriages,  use  and  travel  upon  said  road,  always 
subject,  however,  to  such  rules  and  regulations  as  said  company  are 
authonzed  to  make  by  the  seventh  section  of  this  act. 

Section  11.  So  soon  as  the  amount  of  tolls  accruing  and  re- 
ceived from  the  use  of  said  road,  or  part  thereof,  according  to  the 
provisions  of  this  act,  shall  exceed  six  per  cent,  on  the  amount  of 
said  capital  stock  paid  in,  after  deducting  therefrom  the  expenses 
and  liaoilities  of  said  company,  the  directors  of  said  company  shall 
make  a  dividend  of  such  net  profits  among  the  stockholders,  in 
proportion  to  their  respective  snares;  and  no  accumulative  fund  ex- 
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ceeding  one  per  cent,  of  the  profits  of  said  company  shall  remain 
undivided  for  more  than  six  months. 

Section  12.  If  any  person  or  persons  shall  willfully  abstract, 
or  in  any  way  spoil,  injure,  or  destroy  said  road,  or  anything  be- 
longing or  incident  thereto,  or  any  materials  to  be  used  in  the  con- 
struction thereof  or  any  building,  fixture,  or  carriage  rented  or  con- 
structed for  the  use  or  convenience  thereof,  such  person  or  persons 
shall  each  be  liable  for  every  such  oflfence  to  treble  the  damages  sus- 
tained thereby,  to  be  recovered  in  an  action  of  debt  in  any  court 
having  jurisdiction  of  the  amount. 

Section  13.  Whenever  it  shall  become  necessary,  in  the  locar 
tion  or  construction  of  said  road,  to  pass  through  the  land  of  any 
individual,  it  shall  be  the  duty  of  said  company  to  provide  for  said 
individual  proper  wagon-ways;  it  shall  be  liable  to  such  individual 
in  treble  the  amount  of  damages  occasioned  by  such  neglect. 

N.  E.  WHITESIDE, 
Speaker  of  the  Assembly. 
J.  E.  HOLMES, 
Lieut,  Governor  and  President  of  the  Senate. 

Approved  August  19, 1848. 

An  act  to  amend  an  act  entitled  "  An  act  to  incorporate  the   Mad- 
ison and  Beloit  Railroad  Companj'." 

The  people  of  the  State  of  Wisconsin^  represented   in  Senate  and 

Assembly,  do  enact  as  follows: 

Section  1.  The  said  company  may  extend  their  road  from  Janes- 
ville  to  Lake  Winnebago,  by  way  of  Fort  Atkinson,  Jefferson  and 
Watertown. 

Section  2.  For  the  purpose  of  such  extension,  the  said  Com- 
pany may  add  ten  thousand  shares  of  one  hundred  dollars  each  to 
its  capital  stock. 

Section  3.  This  act  shall  take  effect  so  soon  as  said  company,  by 
resolution  adopted  at  a  meeting  of  its  board  of  directors,  shall  assent 
thereto;  and  from  and  after  such  time  such  company  shall  be 
known  as  the  "  Rock  River  Valley   Union  Railroad  Company." 

Section  4.  The  said  company,  whenever  it  shall  deem  the  same 
expedient,  may  divide  any  portion  of  the  capital  stock  of  the  com- 
pany into  shares  of  twenty-five  dollars  each;  and  every  member  of 
said  company  shall  be  entitled  to  one  vote  therein  for  every  twenty- 
five  dollars  of  stock  which  he  may  own. 

MOSES  M.  STRONG^ 

Speaker  of  the  Assembly. 
SAMUEL  W.  BEALL, 
Lieut.  Governor  and  President  of  tlie  Senate. 

Approved  February  9, 1850. 

The  above  act  was  read  at  a  meeting  of  the  directors  of  the  Mad- 
ison and  Beloit  Railroad  Company,  held  at  the  office  of  Smith, 
Parker  &  Jordan,  in  Janesville,  on  the  14th  day  of  February,   1850. 


APPENDIX  B — LEGAL  PE0CEEDING8.  101 

Present,  A.  Hyatt  Smith,  Timothy  Jaekman,  Wm.  F.  Tompkins, 
Ira  Miltmore,  6.  F.  A.  Atherton,  Charles  Stevens,  and  William  A. 
Lawrence. 

Whereupon,  on  motion  of  Wm.  A.  Lawrence,  the  following  reso- 
lutions were  unanimously  adopted  : 

Resolved^  That  the  act  of  the  legislature  of  the  State  of  Wiscon- 
sin entitled  An  act  to  amend  an  act  entitled  An  act  to  incorporate 
the  Madison  and  Beloit  Railroad  Company,  approved  February  9, 
1850,  be,  and  the  same  is  hereby,  assented  to,  and  that  the  name  of 
the  Madison  and  Beloit  Railroad  Company  be,  and  the  same  is 
hereby,  changed  to  the  Rock  River  Valley  Union  Railroad  Company. 

JB€SoZ^^gd,  That  ten  thousand  shares  of  one  hundred  dollars  each 
be,  and  the  same  are  hereby,  added  to  the  capital  stock  of  said 
company,  for  the  purpose  of  extending  said  road  to  Lake  Winne- 
bago. 

Kesolved,  That  the  books  for  subscription  to  said  stock  be  open- 
eu. 

Adjourned  sine  die. 

A.  HYATT  SMITH, 

President 
Wm.  a.  Lawrence, 

Secretary. 

Exhibit  3. 

An  act  to  amend  an  act  entitled  ^^  An  act  to  incorporate  the  Madi- 
son and  Beloit  Railroad  Company,^^  approved  August  19, 1848. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assetnbly^  do  enact  as  follows  : 

Section  1.  The  said  company  shall  have  power  to  change  the 
location  of  the  said  railroad,  and  to  terminate  the  same  at  any 
point  that  to  them  shall  seem  expedient  on  the  south  line  of  the 
State  of  Wisconsin,  and  at  such  termination  as  may  unite  with 
any  other  railroad. 

Section  2.  The  said  company  shall  have  the  right  to  extend 
said  road  to  any  point  on  the  Wisconsin  River  that  to  them  shall 
seem  proper. 

Section  3.  The  said  company  shall  have  power  to  increase  their 
capital  stock  to  six  hundred  thousand  dollars. 

MOSES  M.  STRONG. 

Speaker  of  the  Assembly, 
SAMUEL  W.  BEALL, 
Lieut,  Governor  and  President  of  the  Senate. 
Approved  February  4,  1850. 
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Exhibit  4. 

An  act  to  amend  an  act  entitled  ^^  An  act  to  incorporate  the   Madi- 
son and  Beloit  Railroad  Company." 

The  people  of  the  State  of  Wisconsin,  represented  in  Senate  and 

Assemoly^  do  enact  as  follows: 

Sbction"  1.  The  said  company  may  extend  their  road  from  Janes- 
ville  to  Lake  Winnebago,  by  the  way  of  Fort  Atkinson,  Jefferson, 
and  Watertown. 

Section  2.  For  the  purpose  of  such  extension,  the  said  company, 
may  add  ten  thousand  shares  of  one  hundred  dollars  each  to  its 
capital  stock. 

Section  3.  This  act  shall  take  effect  so  soon  as  said  company, 
by  resolution  adopted  at  a  meeting  of  its  board  of  directors,  shall 
assent  thereto,  and  from  and  after  such  time  such  company  shall 
be  known  as  the  "Rock  River  Valley  Umion  Railroad  Company." 

Section  4.  The  said  company,  whenever  it  shall  deem  tiie  same 
expedient,  may  divide  any  portion  of  the  capital  stock  of  the  com- 
pany into  shares  of  twenty-five  dollars  each,  and  every  member  of 
the  said  company  shall  be  entitled  to  one  vote  therein  for  every 
twenty-five  dollars  of  stock  which  he  may  own. 

MOSES  M.  STRONG, 

Speaker  of  the  Assenibly. 
SAMIJEL  W.  BEALL, 
Lieut,  Governor  and  President  of  the  Senate, 

Approved  February  'J,  1850. 

Exhibit  5. 

An  act  to  amend  the  charter  of  the  Rock  River  Valley  Union 

Railroad  Company. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly,  do  enact  as  follows: 

X 

Section  1.  That  said  company  shall  have  power  and  authority 
to  extend  the  Rock  River  brancn  of  the  road  to  Lake  Superior. 

Section  2.  Said  company  may,  in  its  discretion,  increase  its  capi- 
tal stock  three  millions  of  dollars, 

Section  3.  Said  company  shall  have  power  to  increase  its  num- 
ber of  directors  to  any  number  not  exceeding  fifteen. 

Section  4.  The  said  company  shall  have  the  right  to  enter  upon 
any  lands  to  survey  and  lay  down  said  road,  not  exceeding  one 
hundred  and  thirty  feet  in  width,  and  also  to  enter  upon  any  lands 
adjoining  said  road  and  obtain  therefrom  land,  gravel,  stone,  and 
other  materials  as  may  be  necessary  for  the  construction  of  said 
road,  and  whenever  any  lands  or  material  shall  be  required  for  the 
construction  of  said  road,  the  same  shall  not  be  given  or  panted 
to  said  company,  the  compensation  to  be  paid  therefor  by  said  com- 
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pany  shall  he  ascertained  in  the  manner  following,  to  wit:  Said 
company  shall  apply  to  the  judge  of  the  circuit  court  of  the  first 
circuit  for  the  appointment  of  three  commissioners,  whose  duty  it 
shall  be,  at  the  earliest  practicable  time  after  their  appointment,  to 
proceed  to  examme  and  assess  the  damages  which  may  be  sustained 
by  the  several  owners  or  claimants  of  the  lands  through  which  the 
road  of  said  company  is  located;  and  the  said  commissioners,  in  as- 
sessing said  damages,  shall  deduct  therefrom  the  benefit  which 
said  lands  receive  by  the  construction  of  said  road.  It  shall  be  the 
duty  of  said  company  to  give  thirty  days'  notice  of  their  applica- 
tion for  the  appointment  of  said  commissioners,  in  one  or  more 
newspapers  published  in  each  of  the  counties  through  which  said 
road  is  laid  out,  and  in  case  no  newspaper  is  published  in  any  one 
of  said  counties,  then  by  posting  up  such  notice  on  the  door  of  the 
court-house  in  said  county  thirty  days  before  the  time  of  making 
such  application;  and  it  shall  be  the  duty  of  said  commissioners  to 
cause  ten  days'  notice  of  their  meeting  to  appraise  the  damages  to 
any  lands  through  which  said  road  may  run,  to  be  ^ven  to  the 
owner  or  claimant  thereof,  and  in  case  stiid  owner  or  claimant  shall 
be  a  minor,  insane  person,  or  married  woman,  then  such  notice 
shall  be  given  to  the  guardian,  committee,  or  husband  of  such 
minor,  insane  person,  or  married  woman.  Either  party  feeling 
himself  aggrieved  by  the  decision  of  said  commissioners,  may  ap- 
peal to  the  circuit  court  of  the  county  in  which  said  lands  may  oe 
situated,  and  said  appeal  shall  be  tried  in  the  same  manner  as  any 
suit  commenced  therein:  Provided^  That  said  company  shall  not  in 
any  manner  be  delayed  in  the  construction  of  their  road  by  any 
such  appeal,  but  may  proceed  immediately  with  such  construction 
on  paying  into  the  office  of  the  clerk  of  said  court  the  amount  of 
moneys  awarded  to  the  owner  or  owners,  of  said  lands,  and  filing  a 
bond  with  said  clerk  to  said  owner  or  owners,  binding  said  company 
to  pay  such  futrher  sum  as  may  be  finally  awarded  against  said  com- 
pany. The  notice  to  be  given  by  the  commissioners  to  the  owners 
of  lands  required  for  the  railroad  shall  be  in  writing,  and  delivered 
to  said  owner  or  owners,  or,  left  at  their  usual  place  of  residence,  if 
residents  of  this  State,  or  if  non-residents,  then  said  notice  to  be 
given  in  a  newspaper  published  in  the  county  in  which  said  land  is 
situated,  at  least  four  weeks  before  making  such  appraisement. 

Section  5.  Said  company  is  authorized  and  empowered  to  con- 
nect its  road  with  the  road  of  any  railroad  company  or  companies 
in  the  State  of  Illinois,  or  to  become  part  owner  or  lessee  of  any 
railroad  in  said  State;  and  any  railroad  company  in  said  State  of 
Illinois  duly  ors^anized  under  the  laws  of  said  State  of  Illinois  may 
connect  its  roaa  with  the  road  of  said  company,  and  may  in  like 
manner,  with  the  consent  of  said  company,  become  part  owner  or 
lessee  of  the  road  of  said  company,  or  of  any  of  its  branches,  or 
any  portion  thereof  situated  in  this  State. 

Section  6.  Said  company  is  hereby  authorized  to  borrow  money 
to  be  expended  in  the  construction  and  equipment  of  their  said 
road  and  its  appendages,  and  to  issue  bonds  for  the  payment  there- 
of in  the  usual  form;  said  bonds  not  to  exceed  in  the  aggregate,  at 
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the  period  of  the  completion  of  said  road,  three-fourths  of  the 
whole  amount  actually  expended  m  said  road  and  its  appendages  as 
aforesaid;  and  may  make  and  execute,  in  the  corporate  name  of 
said  company,  all  necessary  writings,  notes,  bonds,  or  other  papers 
for  any  liabilities  that  it  may  incur  in  the  construction  or  equip- 
ment of  said  road. 

Section*  7.  The  said  company  is  hereby  authorized  and  empow- 
ered to  construct  their  said  railroad  and  its  branches  in  sections  as 
fast  as  they  may  obtain  the  means  for  so  doing,  and  the  franchise 
of  the  portions  so  completed  and  put  in  operation  shall  vest  in  said 
company  the  same  as  though  the  whole  weA  completed. 

Section*  8.  Section  second  of  the  act  to  incorporate  said  com- 
pany under  the  name  of  the  Madison  and  Beloit  Railroad  Company, 
approved  August  the  nineteenth,  eighteen  hundred  and  forty-eight, 
is  hereby  amended  by  striking  from  said  section  the  words  for 
"  each  mile  separately." 

Section*  9.  Sections  eight,  ten,  eleven,  and  thirteen  of  the  act  in- 
corporating said  company^  entitled  "An  act  to  incorporate  the 
Maaison  and  Beloit  Railroad    Company,"  approved  August  the 
nineteenth,  eighteen  hundred  and  forty-eight,  are  hereby  repealed. 
(Signed)  FREDERICK  W.  HORN, 

Speaker  of  tfie  Assembly. 
SAM'L  W.  BEALL, 
Lient.  Gov.  and  Preset  of  the  Senate. 

Approved  March  11th,  1851. 

Exhibit  6. 

An  act  to  authorize  the  railroad  companies  therein  named  to  con- 
solidate their  capital  stock. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly,  do  enact  as  follows: 

Section  1.  The  Illinois  and  Wisconsin  Railroad  Company,  in  the 
State  of  Illinois,  and  the  Rock  River  Valley  Union  Railroad  Com- 
pany, in  this  State,  are  hereby  authorized  and  empowered  to  con- 
solidate the  capital  stock  of  the  two  companies,  and  to  make  the 
two  companies  one,  and  to  place  the  affairs  and  property  of  the 
two  companies  under  the  direction  of  one  board  of  directors,  of  not 
more  than  fifteen  and  not  less  than  seven. 

Section  2.  The  two  companies,  when  consolidated  and  placed 
under  the  direction  of  one  board  of  directors,  may  select  and  choose 
and  nominate  for  itself  any  name  that  a  majority  of  the  directors 
may  deem  fit,  and  may  adopt  a  common  seal  and  alter  the  same  at 
will;  and  after  the  said  companies  have  consolidated,  selected  and 
chosen  a  name,  as  aforesaid,  it  shall  deposit  with  the  secretary  of 
State  of  this  State,  a  certificate  signed  by  the  president  and  secre- 
tary of  the  company  so  consolidated,  as  aforesaid,  and  the  said  com- 
pany shall  be  known  by  the  name  so  selected,  chosen,  and  certified, 
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and  under  such  name  may  contract  and  be  contracted  with,  sue 
and  be  sued,  plead  and  be  impleaded,  and  shall  have  all  the  rifi:hts, 

i)rivileges,  and  franchises  conferred  on  the  said  companies  by  the 
aws  of  the  States  of  Illinois  and  Wisconsin,  respectively,  the  same, 
and  not  otherwise,  as  though  the  said  consolidation  had  not  taken 
place,  and  the  right  of  way  may  be  taken  in  the  same  manner  in 
all  respects  as  though  the  said  companies  had  not  consolidated. 

Section  3.  The  board  of  directors  of  the  two  companies  respec- 
tively, are  authorized  to  complete  the  said  consolidation  by  contract, 
and  for  that  purpose  may  meet  at  any  place  in  this  State  or  the 
State  of  Illinois,  and  shall  file  a  copy  of  the  article  of  consolidation 
with  the  secretary  of  State  of  this  State  and  the  State  of  Illinois, 
and  in  the  event  of  the  sale  of  the  railway,  depot-grounds,  fran- 
chises, and  property  of  the  Rock  River  Valley  Union  Railroad 
Company,  under  any  mortgage  now  in  existence  and  bein^  an 
incumbrance  thereon,  the  same  rights,  franchises  and  immunities 
shall  accrue,  inure,  and  pass  to  the  purchasers  and  their  associates 
under  said  sale,  that  are  granted  to  the  said  company  by  the  laws 
of  this  State,  and  the  same  consolidation  may  be  made  as  well  after 
said  sale  as  before;  and  the  present  board  of  directors  of  the  said 
company,  with  the  consent  of  the  said  purchasers,  may  remain  and 
direct  the  affairs  and  control  the  property  of  the  said  com- 
pany after  the  said  sale,  until  the  time  fixed  by  law  for  the 
next  election  of  directors,  or  until  the  consolidation  shall  take 
place,  the  same  as  though  the  said  sale  had  not  been  made. 

Section  4.  The  consolidated  company  shall  hold  an  election  of 
directors  on  the  first  Tuesday  of  October  of  each  year,  unless  other- 
wise directed  by  the  by-laws  of  said  company,  at  a  place  to  be  se- 
lected in  one  of  the  counties  in  the  State  of  Illinois,  or  this  State, 
through  which  the  railroad  passes,  by  the  board  of  directors;  and 
notice  of  said  election  shall  be  given  to  the  stockholders  by  four 
weeks'  publication  in  one  newspaper  published  in  Chicago,  in  one 
at  Madison,  in  one  at  Fond  du  Lac,  and  in  one  at  Janesville;  and 
the  said  election  shall  be  conducted  after  the  manner  provided  in 
the  charter  of  the  Rock  River  Valley  Union  Railroad  Company, 
and  the  by-laws  to  be  adopted  by  this  consolidated  company. 

Section  5.  The  said  consolidated  company  shall  be  and  remain 
subject  to  the  laws  of  the  State  of  Wisconsin  and  the  State  of  Ill- 
inois, respectively,  and  shall  have  in  all  respects  the  same  privileges 
as  though  this  consolidation  had  not  taken  place:  Provided,  The 
laws  of  the  State  of  Illinois  shall  have  no  force  or  effect  in  the  State 
of  Wisconsin,  under  the  provisions  of  this  act. 

Section  6.  After  consolidation,  as  aforesaid,  and  before  the  first 
election  of  the  directors  by  the  stockholders,  the  affairs  of  the  con- 
solidated company  shall  be  managed  by  the  directors  of  the  two 
companies,  acting  jointly;  and  as  soon  after  consolidation  as  it  may 
be  deemed  expedient  to  organize  said  consolidated  company,  said 
joint  board  of  directors  shall  meet  and  elect  a  president,  vice-pres- 
ident, secretary,  and  treasurer;  and  the  said  consolidated  company, 
being  thus  organized,  may  make  and  execute  in  their  corporate 
name,  all  such  writings,  notes,  bonds,  or  mortgages  of  their  real  or 
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personal  property,  or  any  part  thereof,  as  they  may  deem  necessary 
to  secure  the  payment  of  any  liabilities  incurred,  or  to  be  incurred, 
in  the  construction  and  equipment  of  their  road;  and  may  agree  in 
such  notes,  bonds,  and  mortgages,  to  pay  such  rates  of  interest  as 
they  may  think  proper,  not  exceeding  ten  per  cent,  per  annum,  and 
may  sell  and  dispose  of  said  notes,  bonds  and  mortgages  at  par,  or 
at  such  prices  above  or  below  par  as  they  shall  think  proper. 

Section  7.  All  municipal  corporations,  towns,  villages,  or  cities 
which  have  by  law  been  authorized  to  T6an  their  credit  to  the  said 
Rock  River  Valley  Union  Railroad  Company,  are  hereby  authorized 
to  loan  their  credit  to  the  same  consolidated  company,  to  the  same 
exteut  and  on  the  same  terms  as  by  law,  said  corporations,  towns, 
villages,  or  cities  are  now  authorized  to  loan  their  credit  to  the  said 
Rock  River  Valley  Union  Railroad  Company. 
Section  8.  This  act  shall  take  effect  from  and  after  its  passage. 

Appproved  March  10th,  1855. 

Exhibit  7. 

An  act  to  incorporate  the  Illinois*  and  Wisconsin  Railroad  Com- 
pany. 

Section  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois, 
represented  in  general  assembly:  That  Neil  Donnellv,  Phineas  H. 
Piatt,  Enos  W.  Smith,  Henry  Sherman,  John  Mc  Clure,  Ithesian 
Taylor,  Josiah  D.  Wright,  Lindsey  Joslyn,  Michael  A.  McCahill, 
George  H.  Bently,  Joseph  Golden,  William  Sloan,  Martin  Small, 
and  their  associates,  successors,  and  assigns,  be,  and  they  are  hereby, 
authorized  and  empowered  to  associate  themselves  together  by  the 
name  and  style  of  the  "  Illinois  and  Wisconsin  Railroad  Company," 
with  all  the  rights,  privileges,  and  immunities  that  may  be  acquired 
by  any  railroad  company  under  and  by  virtue  of  the  provisions  of 
an  act  entitled  "  An  act  to  provide  for  a  general  system  of  railroad 
incorporations,"  approved  Nov.  5, 1849;  and  the  said  company,  when 
organized  under  the  provisions  of  said  act,  are  hereby  authorized  to 
take  private  property,  in  the  manner  prescribed  by  said  act,  for  the 
purpose  of  building  and  maintaining  a  railroad  from  the  north  line 
of  tne  county  of  McHenr}',  in  the  State  of  Illinois,  thence  to  the 
village  of  Woodstock,  in  said  McHenry  county;  thence  to  such 
point  on  the  Chicago  and  Galena  Union  Railroad  as  may  be  deemed 
practicable  to  form  a  junction  with  the  above-named  Chicago  and 
Galena  Union  Railroad  Company,  in  the  counties  of  Cook,  Kane, 
and  McHenry;  and  it  is  further  provided  that  the  said  Illinois  and 
Wisconsin  Railroad  Company  may  have  power,  and  thev  are  hereby 
authorized  to  unite  and  form  a  junction  with  any  other  railroad 
companies  in  the  counties  of  Kane  and  Cook,  on  such  conditions  as 
the  said  Illinois  and  Wisconsin  Railroad  Company  may  deem  proper; 
and  it  is  further  provided  that  the  said  Illinois  and  Wisconsin  Rail- 
road Company  are  hereby  authorized  and  empowered  to  unite  or 
consolidate  their  road  with  any  railroad  company  now  incorporated, 
or  that  may  hereafter  be  incorporated  in  the  State  of  Wisconsin, 
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and  place  the  said  road,  when  consolidated,  under  the  control  and 
supervision  of  a  joint  board  of  directors,  upon  such  conditions,  pro- 
yisions,  and  limitations  as  may  be  mutually  agreed  upon  by  said 
railroad  companies. 

Section  2,  The  said  Illinois  and  Wisconsin  Railroad,  when  or- 
ganized as  aforesaid,  shall  make  out  a  statement  and  forward  it  to 
the  secretary  of  this  State,  at  the  end  of  each  year,  showing  the 
amount  of  capital  stock  of  said  company,  and  the  amount  of  in- 
debtedness and  resources  of  said  company;  taking  the  aggregate 
amount  of  expenditures,  receipts,  and  resources  per  mile  of  the 
whole  distance  of  said  road  in  this  State,  anything  in  the  twenty- 
eight  and  twenty-ninth  sections  of  the  general  railroad  law  of  the 
State  of  Illinois,  approved  November  fiflh,  one-thousand  eight  hun- 
dred and  forty-nine,  to  the  contrary  notwithstanding. 

Section  3.  The  said  Illinois  and  Wisconsin  Railroad  Company 
shall  have  full  power,  and  they  are  hereby  authorized,  at  any  future 
time,  not  to  exceed  fifty  years,  if  they  should  deem  it  practicable  to 
extend  their  railroad  from  the  village  of  Woodstock,  in  the  county 
of  McHenry,  in  this  State,  to  the  city  of  Chicago,  in  the  county  of 
Cook,  and  they  shall  haye  full  power  to  unite  or  connect  with  any 
company  or  corporation  associated  together  for  railroad  purposes  in 
said  city  of  Chicago  and  the  county  of  Cook,  and  the  said  company 
may  unite  and  connect  with  any  railroad  company  or  corporation 
running  from  the  south  part  of  this  State  and  terminating  at  Chi- 
<?tigo,  or  with  any  company  or  corporation  running  from  the  east 
through  the  State  of  Indiana,  and  terminating  at  Chicago,  or  pass- 
ing through  Chicago. 

Section  4.  The  capital  stock  of  said  company  is  not  to  exceed 
one  million  of  dollars,  and  this  charter  shall  expire  at  the  end  of 
fifty  years. 

Section  5.  This  act  to  take  effect  from  and  after  its  passage. 

Approved  February  12, 1851. 

Exhibit  8. 

An  act  to  facilitate  and  authenticate  the  foundation  of  a  corporation 
by  the  purchasers  of  the  Chicago,  St.  Paul  and  Fond  du  Lac 
Railroad  Company. 

The  people  of  the  State  of  Wisconsin,  represented  in  Senate  and  As- 
sembly y  do  enact  as  follows: 

Section  1.  In  case  the  railroad  of  the  Chicago,  St.  Paul  and 
Fond  du  Lac  Railroad  Company,  or  any  part  of  the  said  railroad 
lying  within  this  State,  shall  be  sold  by  virtue  of  any  mortgage  or 
mortgages,  deed  or  deeds  of  trust,  either  by  foreclosure  or  other 
proceedmgs  in  law  or  equity,  or  by  advertisement  in  pursuance  of  a 
power  or  authority  in  any  such  mortgage  or  deed  of  trust  contained, 
the  purchaser  or  purchasers  in  any  such  case,  his  or  their  associates, 
successors,  and  assigns,  if  desiring  to  form  a  corporation  under  or 
by  virtue  of  the  laws  of  this  State  or  of  the  the  States  of  Illinois 
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or  Michigan,  or  any  or  all  of  said  States,  may  file  in  the  oflBce  of 
secretary  of  state  of  this  State  a  certificate,  specifying  the  name  of 
the  said  corporation,  the  number  of  the  directors,  and  the  names  of 
the  directors  for  the  first  year,  as  designated  in  the  said  certificate, 
or  as  elected  by  the  said  purchaser  or  purchasers,  their  successors  or 
assigns;  which  certificate  shall  be  signed  by  the  said  purchaser  or 
purchasers,  or  the  survivor  of  them,  or  their  or  his  successors  or 
assigns;   and  upon  the  filing  of  any  such  certificate,  the  persons 
v^ho  shall  have  signed  the  same  shall  be  a  body  politic  and  corpo- 
rate by  the  name  stated  in  such  certificate;  and  the  said. corporation 
shall  possess  all  the  privileges,  powers,  authorities,  and  capacities 
acquired  by  the  said  purchaser  or  purchasers,  or  possessed  by  the 
Chicago,  St.  Paul  and  Pond  du  Lac  Railroad  Company,  by  virtue  of 
any  law  of  this  State,  or  of  the  States  of  Illinois  or  Michigan;  and 
shall  likewise  have  power,  by  the  vote  of  a  majority  in  interest  of 
the  stockholders  of  the  said  corporation,  and  by  instruments  in  writ- 
ing, to  assume  any  debts  or  liabilities  of  the  said  Chicago,  St.  Paul 
and  Fond  du  Lac  Railroad  Company,  and  secure  the  same  in  the 
same  manner  as  the  said  corporation  might  secure  any  debt  con- 
tracted for  the  completion  of  said  road,  or  for  any  other  purpose^; 
and  shall  also  have  power  to  create  and  issue  a  special  stock  to  rep- 
resent its  lands  and  bonds;  which  stock  shall  be  subject  to  assess- 
ments and  entitled  to  dividends  only  to  such  extent  and  upon  such 
conditions  as  shall  be  fixed  by  the  act  or  agreement  of  the  corpora- 
tion creating  the  said  stock,  and  not  otherwise,  but  may  be  voted  ou 
the  same  as  other  stock. 

Section  2.  This  act  shall  take  effect  and  be  in  force  from  and  af- 
ter its  passage. 

WM.  P.  LYON, 

Speaker  of  the  Assembly. 
E.  W.  CAMPBELL. 
Lieut  Governor  and  President  of  the  Senate. 

Approved  March  14,  1859. 

Exhibit  9. 

An  act  to  authorize  the  sale  of  the  Chicago,  St.  Paul  and  Fond  du 
Lac  Railroad,  and  to  enable  the  purchasers  thereof  to  form  a  cor- 
poration. 

Section  1.  Be  it  enacted  by  the  peoph  of  the  State  of  Illinois^ 
represented  in  the  general  assembly y  That  if  any  mortgage  or  deed 
of  trust,  heretofore  or  hereafter  executed  by  the  Chicago,  St.  Paul 
and  Fond  du  Lac  Railroad  Company,  a  corporation  existing  under 
and  by  virtue  of  the  laws  of  this  State,  shall  be  foreclosed  either  by 
bill  in  chancery  or  by  publication  of  notice  in  the  manner  pre- 
scribed in  such  mortgage  or  deed  of  trust,  and  there  shall  be  a  sale 
of  said  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad,  or  any  part  of 
it,  on  or  by  virtue  of  any  trust  deed  or  on  foreclosure  of  any  mort- 
gage thereupon,  the  party  or  parties  acquiring  title  under  such  sale, 
ana  their  associates,  successors,  or  assigns,  shall  have  and  acquire 


APPENDIX  B — LEGAL  PROCEEDINGS.  109 

thereby,  and  shall  exercise  and  enjoy  thereafter,  all  and  the  same 
rights,  privileges,  grants,  franchises,  immunities,  and  advantages,  in 
and  by  said  mortgage  or  trust  deed  enumerated  and  conveyed,  vsrhich 
belonged  to  and  were  enjoyed  by  the  said  Chicago,  St.  Paul  and  Fond 
du  Lac  Railroad  Company,  as  fully  and  absolutely  in  all  respects  as 
the  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company,  its  cor- 
porators, shareholders,  ofiBcers,  and  agents  might  or  could  have  done 
theretofore,  had  not  such  sale  or  foreclosure  taken  place;  such  pur- 
chaser or  purchasers,  their  associates,  successors,  or  assigns,  may 
proceed  to  organize  anew  and  elect  directors,  distribute  and  dispose 
of  stock,  take  the  same  or  another  name,  and  may  conduct  their 
business  generally  under  and  in  the  manner  provided  in  the  charter 
and  right  of  said  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Com- 
pany under  and  by  virtue  of  its  consolidation  with  other  railroad 
companies,  and  generally  to  do  and  perform  all  things  that  said 
Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  ^Company  might  J  do 
under  and  by  virtue  of  any  laws  of  this  or  any  other  State  through 
which  the  line  of  said  company's  road  runs  or  is  located,  or  under 
the  chartered  privileges  or  rights  acquired  by  charters  of  and  con- 
solidation with  other  railroad  companies  in  such  other  States,  with 
such  variations  in  manner  and  form  of  organization  as  their  altered 
circumstances  and  better  conveniences  may  seem  to  require. 

Section  2.  Said  new  corporation,  when  so  organized,  shall  have 
full  power  to  mortgage,  lease,  or  pledge  their  said  road,  or  any  por- 
tion of  the  same,  and  any  other  estate,  real,  personal,  or  mixed,  of 
which  they  may  be  seized  at  the  time,  and  for  which  they  may  ac- 
quire after  the  execution  of  such  mortga&:e,  deed  of  trust,  or  other 
instrument  in  writing,  to  secure  any  bonds  or  indebtedness,  or  evi- 
dence of  indebtedness,  of  said  corporation,  so  created  as  aforesaid, 
or  to  pay  for  the  whole  or  any  part  of  the  purchase-money,  or  cost 
of  said  road,  at  the  sale  thereof  to  the  purchasers  thereof,  their  as- 
sociates, successors,  or  assigns,  or  to  pay,  fund,  or  liquidate  any  ex- 
isting liabilities  or  indebtedness  of  said  Chicago,  St.  Faul  and  Fond 
du  Lac  Railroad  Company,  which  said  purchasers,  their  associates, 
successors,  or  assigns,  may  agree  or  elect  to  assume  and  provide  for. 

Section  3.  Said  corporation  is  hereby  authorized  and  fully  em- 
powered in  its  corporate  capacity  to  borrow  any  sum  or  sums  of 
money  from  any  peraon  or  persons,  corporation,  or  body-politic  of 
any  kind,  and  for  any  rate  of  interest  which  may  be  agreed  upon 
by  or  between  said  company  and  the  party  from  whom  such  money 
may  be  obtained,  and  to  make,  execute,  and  deliver,  in  or  out  of  this 
State,  all  necessary  writings,  notes,  bonds,  bills,  mortgages,  deeds 
of  trust,  and  all  other  papers  or  securities  in  amount  or  kind,  as 
may  be  deemed  expedient  by  said  corporation,  in  consideration  of 
any  such  loan,  or  in  discharge  of  any  liability  they  may  incur  in 
the  purchase,  construction,  repair,  equipment,  or  operation  of  said 
road,  or  in  any  of  the  transactions  of  said  company.  And  said 
company  is  hereby  authorized,  in  its  corporate  capacity,  to  make, 
execute,  issue,  and  deliver  its  bonds  or  obligations  m  such  amounts 
as  the  directors  of  said  company  shall  deem  for  the  best  interests  of 
said  company,  and  the  directors  of  the  said  company  shall  pre- 
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scribe  the  sum  or  sums  for  which  each  of  said  bonds  shall  be  issued, 
and  the  time  or  times  and  place  or  places  when  and  where  the  prin- 
cipal and  interest  of  the  same  shall  be  payable,  the  rate  of  interest 
which  said  bonds  shall  bear,  and  the  manner  and  form  in  which  the 
same,  and  the  interest  coupons  annexed  to  the  same,  shall  be  exe- 
cuted. And  to  secure  the  payment  of  any  and  all  of  said  bonds, 
the  said  company  is  hereby  authorized  and  empowered,  in  its  cor- 
porate capacity,  to  make,  execute,  and  deliver  a  mortgage  or  mort- 
gages, or  deed  or  deeds  of  trust  upon  the  whole  or  any  part  of  said 
railroad,  constructed  or  not  constructed,  and  authorized  to  be  pur- 
chased by  this  act,  and  upon  any  other  and  all  of  its  estate,  real, 
personal,  or  mixed,  in  posse<?sion  or  expectancy;  and  the  said  com- 
pany is  hereby  authorized  and  empowered,  in  and  by  such  mortgage 
or  deed  of  trust,  to  confer  upon  the  mortgagee  or  trustee  full  and 
ample  power  to  enter  into  and  upon,  and  take  possession  of,  hare, 
use,  and  enjoy,  or  sell  or  dispose  of  the  whole  or  any  part  of  said 
railroad  or  estate,  real,  personal,  or  mixed,  together  with  the  func- 
tions to  said  railroad,  and  all  other  corporate  and  other  franchises, 
rights,  and  privileges  of  the  said  railroad  company,  to  take  up  and 
remove  any  of  the  track  or  fixtures  belonging  to  said  railroad;  and 
the  directors  of  said  company  shall  prescribe  all  matters  relating  to 
the  form  and  terms  of  said  mortgage  qr  deed  of  trust,  and  the  man- 
ner and  mode  for  the  execution  of  the  same,  and  may  provide  for 
the  payment  of  the  principal  and  interest  secured  to  be  paid  by  such 
bond,  either  by  the  creation  of  a  sinking  fund  out  of  the  earnings  of 
said  railroad  company,  or  in  any  other  manner  that  theytmay  deem 
best  for  the  interest  of  said  company;  and  said  company  may,  by  its 
agents  in  or  out  of  the  State,  sell,  dispose  of,  or  hypothecate  such 
bond,  when  so  issued  as  aforesaid,  at  par  or  at  any  other  price 
greater  or  less  than  par,  and  for  such  sum  or  sums  as  they  may 
think  proper. 

SECTtoN  4.  And  it  may  be  lawful  for  the  meetings  of  stockhold- 
ers, directors,  or  officers  of  said  company,  when  so  organized,  to  be 
held  within  or  without  this  State,  at  such  time  or  place  or  places 
as  the  by-laws  of  said  company  or  the  board  of  directors  may  from 
time  to  time  appoint. 

Section  5.  This  act  shall  be  a  public  act,  and  shall  be  in  force 
from  and  after  its  passage.   . 

Exhibit  10. 

An  act  to  authorize  the  Chicago  and  Northwestern  Railway  Com- 
pany to  construct  a  new  line  of  road,  commencing  in  the  town 
of  Neenah  and  county  of  Winnebago. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assermly^  do  enact  as  follows: 

Section  1.  The  Chicago  and  Northwestern  Railway  Company  is 
hereby  authorized  to  survey,  locate,  construct,  complete,  and  per- 
petually to  have,  use,  maintain,  and  operate,  a  new  line  of  road, 
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with  side-tracks,  over  the  routes  following:  Beginning  at  some 
point  on  the  line  of  said  road,  in  the  town  of  Neenah,  in  the  coun- 
ty of  Winnebago,  and  running  thence  on  the  east  side  of  said  road, 
tnrough  the  village  (villages)  of  Neenah  and  Menasha,  and  across 
Doty's  Island;  thence,  keeping  west  of  the  canal,  to  connect  with 
the  main  line  at  such  point  as  shall  be  most  convenient;  also,  be- 

S Inning  at  some  point  on  the  line  of  said  road,  in  the  county  of 
utagamie,  and  running  thence  on  the  east  side  of  said  road,  via  the 
town  of  Howard,  to  the  Michigan  Stat^  line.  And  there  is  hereby 
conferred  upon  the  said  Chicago  and  Northwestern  Railway  Com- 
pany, all  rights,  privileges,  powers,  and  authority  contained  in  the 
charter  of  said  railway  company,  or  in  the  charter  of  the  Chicago, 
St.  Paul  and  Fond  du  Lac  and  Wisconsin  and  Superior  Railroad 
Companies,  to  which  the  said  Chicago  and  Northwestern  Railway 
Company  is  the  successor. 

Section  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 
Approved  March  8, 1862. 

Exhibit  11. 

Galena  and-  Chicago  Union  Railroad  Company. — (III.  Laws  1836. 

page  24.) 

An  act  to  incorporate  the  Galena  and  Chicago  Union  Railroad  Com- 
pany. 

Section  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois^  rep- 
resented in  the  general  assembly,  That  all  such  persons  as  shall  be- 
come stockholaers,  agreeably  to  the  provisions  of  this  act,  in  the 
corporation  hereby  created,  shall  be,  and  for  the  term  of  sixty  years 
from  and  after  the  passage  of  this  act  shall  continue  to  be,  a  body 
corporate  and  politic,  by  the  name  of  the  ^'Galena  and  Chicago 
Union  Railroad  Company,^'  and  bv  that  name  shall  have  succession 
for  the  term  of  years  above  specified;  may  sue  and  be  sued,  com- 
plain and  defend;  in  any  court  of  law  or  equity,  may  make  and  use 
a  common  seal,  and  alter  the  same  at  pleasure;  may  make  bv-laws, 
rules,  and  regulations  for  the  management  of  its  property,  the  reg- 
ulation of  its  affairs,  and  for  the  transfer  of  its  stock,  not  inconsist- 
ent with  the  existing  laws  and  the  constitution  of  this  State  and 
of  the  United  States;  and  may,  moreover,  appoint  such  subordinate 
agents,  efScers,  and  servants  as  the  business  of  the  said  corporation 
may  require,  and  allow  to  them  a  suitable  compensation,  prescribe 
their  duties,  and  require  bond  for  the  faithful  performance  thereof, 
in  such  penal  sums  and  with  such  sureties  as  they  may  choose,  who 
shall  hold  their  offices  during  the  pleasure  of  a  majority  of  the  di- 
rectors of  the  said  corporation. 

Section  2.  The  said  corporation  shall  have  the  right  to  con- 
struct, and  during  its  continuance  to  maintain  and  continue  a  rail- 
road, with  a  single  or  double  track,  and  with  such  appendages  as 
may  be  deemed  necessary  for  the  convenient  use  of  the  same,  irom  the 
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town  of  Galena,  in  the  county  of  Joe  Daviess,  to  such  a  point  at 
the  town  of  Chicago,  as  shall  be  determined,  after  a  survey  shall 
have  been  made  of  the  route,  to  be  the  eligible,  proper,  direct,  and 
convenient  therefor. 

Section  3.  The  capital  stock  of  the  said  corporation  shall  be 
one  hundred  thousand  dollars,  which  shall  be  deemed  personal 
property,  and  shall  be  divided  into  shares  of  one  hundred  dollars 
each.  The  capital  stock  of  said  corporation  may  at  any  time  here- 
after be  increased  to  a  sum  not  exceeding  one  million  of  dollars,  if 
the  same  shall  be  judged  necessary  to  the  completion  of  the  said 
work,  and  the  same  shall  be  subscribed  for  and  taken  under  the 
direction  of  the  directors  of  the  said  corporation,  whenever  they 
shall  direct  one  or  more  books  to  be  opened  for  such  purposes,  and 
shall  be  subscribed  and  taken  in  such  manner  as  the  directors  of  the 
said  corporation,  for  that  purpose,  shall  order  and  appoint. 

Section  4.  William  Bennett,  Thomas  Drummond,  J.  C.  Goodhue, 
Peter  Semple,  J.  M.  Turner,  E.  D.  Taylor,  and  J.  B.  Thomas,  jr.,  shall 
be  commissioners  for  receiving  subscriptions  to  the  capital  stock  of 
said  corporation,  who  shall  give  notice  within  twelve  months  after 
the  passage  of  this  act  of  the  time  and  place  where  books  will  be 
opened  at  Galena  and  Chicago,  and  such  other  places  as  they  may 
deem  necessary,  in  some  public  newspaper  printed  at  the  said* places, 
at  least  thirty  days  previous  to  the  opening  of  such  books  for  the 
receiving  subscriptions  to  the  capital  stock  of  said  corporation. 
The  majority  of  tne  commissioners  shall  attend,  at  the  tkne  and 
place  appointed  by  such  notice  for  the  opening  of  said  books,  and 
shall  continue  to  receive  such  subscriptions  to  the  capital  stock  of 
the  said  corporation,  from  all  persons  who  will  subscibe  thereto, 
until  the  whole  amount  thereof  shall  have  been  subscribed,  when 
the  said  books  shall  be  closed.  Each  subscriber  at  the  time  of  sub- 
scribing, shall  pay  to  the  commissioners  one  dollar  on  each  share 
of  the  stock  subscribed  for  by  him;  and  the  said  commissioners 
shall,  as  soon  as  the  directors  are  elected,  deliver  to  them  the  whole 
amount  so  received. 

Section  5.  The  aflfairs  of  said  corporation  shall  be  managed  by 
a  board  of  seven  directors,  to  be  annually  chosen  by  the  stockhold- 
ers from  among  themselves,  as  soon  as  may  be  after  the  stock  has 
been  subscribed.  The  commissioners  shall  give  notice  of  the  time 
and  place  at  which  a  meeting  of  the  stockholders  will  be  held  for 
the  choice  of  directors;  and  at  such  time  and  place  appointed  for 
that  purpose,  the  commissioners,  or  a  majority  of  them,  shall  at- 
tend and  act  as  inspectors  of  said  election;  and  the  stockholders 
present  shall  proceed  to  elect  their  directors  by  ballot,  and  the 
commissioners  present  shall  certify  the  result  of  such  election  un- 
der their  hands,  which  certificate  shall  be  recorded  in  the  books  of 
the  corporation,  and  shall  be  sufficient  evidence  of  the  election  of 
the  directors  therein  named.  All  future  elections  shall  be  held  at 
the  time  and  in  the  manner  prescribed  by  the  by-laws  and  regula- 
tions of  the  said  corporation.  Each  stockholder  shall  be  allowed 
as  many  votes  as  he  owns  shares  at  the  commencement  of  each 
election,  and  a  plurality  of  votes  shall  determine  the  choice;  but 
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no  stockholder  shall  be  allowed  to  vote  at  any  election  after  the 
first  for  any  stock  which  shall  have  been  assigned  to  him  within 
thirty  days  previous  to  the  day  of  holding  such  an  election.  The 
said  directors  shall  hold  their  offices  for  one  year  after  their  elec- 
tion, and  shall  elect  one  of  their  number  president  of  the  said 
boar(^. 

Section  6,  The  said  corporation  is  authorized  to  construct, 
make,  and  use  a  single  or  double  railroad  or  way,  of  suitable  width 
and  dimensions,  to  be  determined  by  said  corporation,  on  the  line, 
course,  or  way  which  may  be  designated  and  selected  by  the  direc- 
tors as  the  line,  course,  or  way  whereon  to  construct  and  make  the 
same,  and  shall  have  power  to  regulate  the  time  and  manner  in 
which  goods,  effects,  and  passengers  shall  be  transported,  taken, 
and  carried  on  the  same;  and  to  prescribe  the  manner  in  which  the 
said  railroad  shall  be  used,  by  what  force  the  carriages  to  be  used 
thereon  may  be  propelled,  and  the  rates  of  toll  on  the  transporta- 
tion of  persons  or  property  thereon,  and  shall  have  power  to  erect 
and  maintain  houses,  toll-gates,  and  other  buildings  for  the  accom- 
modation and  management  of  the  said  road,  and  transport  thereon, 
as  may  deemed  suitable  to  their  interest.  And  they  may  also  con- 
struct, maintain,  and  use  such  other  lateral  routes  as  ma}'  be  deem- 
ed advantagous,  and  expedient,  and  necessary,  under  the  same 
rights  and  privileges  as  by  this  act  is  prescribed  for  the  construc- 
tion of  the  main  route;  and  it  shall  be  lawful  also  for  the  said  cor- 
poration to  unite  with  any  other  railroad  company  then  incorpor- 
ated, or  which  mav  be  incorporated,  upon  any  part  of  the  route  of 
the  said  railroad,  upon  such  terms  as  may  be  agreed  upon  by  the 
directors  of  said  companies,  and  also  to  construct  such  other  lateral 
routes  as  may  be  necessary  to  connect  them  with  any  other  route 
or  routes  which  may  be  deemed  expedient. 

Section  7.  If,  at  any  time  after  the  passage  of  this  act,  it  shall 
be  deemed  advisable  by  the  directors  of  said  corporation  to  make 
and  establish  a  good,  pernirinent  turnpike-road  upon  any  portion 
of  the  route  of  the  railroad  by  this  act  authorized  to  be  constructed, 
then  the  said  directors  are  hereby  authorized  and  empowered  to 
construct  a  turnpike  on  any  portion  of  the  said  route,  of  the  fol- 
lowing dimensions:  Not  less  than  one  hundred  feet  wide,  twenty- 
two  feet  of  which  shall  be  based  with  stone  or  gravel,  or  other 
hard  substance,  well  compjicted  together,  and  of  sufficient  depth  to 
secure  a  good  foundation,  where  necessary,  the  whole  of  which 
shall  be  faced  with  gravel  or  stone  of  a  depth  not  less  than  six 
inches,  in  such  manner  as  to  secure  a  firm  and  even  surface,  rising 
in  the  middle  by  by  a  gradual  arch;  and  where  other  roads  iriay  inter- 
sect, it  shall  be  so  constructed  that  carrriages  may  conveniently  pass 
over  the  turnpike-road.  And  the  said  corporation  is  hereby  au- 
thorized to  erect,  at  both  ends  of  said  road,  and  at  such  other  points 
upon  the  line  thereof,  as  many  gates  as  shall  be  deemed  necessary 
thereon. 

Section  8.  It  shall  be  lawful  for  said  corporation  to  appoint 
toll-gatherers  to  collect  and  receive  of  and  from  all  persons  using 
said  road  the  following  rates  of  toll,  to  wit:  For  each  and  every 
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mile  of  transport  or  travel  upon  said  turnpike-road  for  a  man  and 
horse,  two  cents,  or  for  a  single  person,  one  cent;  For  four  or  six 
horse,  or  ox  wagon  and  driver,  loaded,  three  cents;  and  for  the 
same  empty,  two  cents;  for  all  four  horse  carriages  and  driver,  five 
cents;  for  a  two  horse  wagon,  or  one  yoke  of  oxen  and  wagon, 
three  cents;  for  two-horse  pleasure-carriages,  four  cents;  for  a  one- 
horse  carriage  or  gig,  two  cents;  for  horses,  mules,  or  cattle  in 
droves,  half  a  cent  per  head;  for  hogs,  goats,  and  sheep,  one  mill 
per  head.  When  sleds  are  used  instead  of  wheels,  one-half  the 
above-specified  tolls.  And  it  shall  be  lawful  for  any  toll-gatherer  to 
stop  and  detain  all  persons  from  going  on  said  road  until  they  shall  pay 
to  the  toll-gatherer  the  toll  properly  chargeable  to  him;  and  when  any 
person  shall  pay  to  the  toll  gather  the  toll  properly  chargeable  to  him, 
the  toll-gatherer  shall  give  him  a  ticket  authorizing  him  to  pass  the 
whole  distance  of  the  road  for  which  he  has  paid.  And  the  presi- 
dent and  directors  shall  cause  to  be  kept  upon  each  gate,  in  some 
conspicuous  place,  where  it  may  be  easily  read,  a  printed  list  of  the 
tolls  which  may  be  lawfully  demanded.  Said  corporation  shall 
cause  to  be  erected  mile  posts  or  stones,  to  be  maintained,  and  also 
to  erect  guide-posts  at  the  intersection  of  all  highways  leading  in- 
to or  from  said  turnpike-road,  on  which  shall  be  inscribed  the  name 
of  the  town  or  public  place  to  which  it  leads;  and  if  any  person 
shall  willfully  cut  down  such  posts,  or  shall  willfully  break  or 
throw  down  any  of  the  said  gates  or  turnpike,  or  shall  dig  or  spoil 
any  of  the  said  road  or  anything  thereunto  belonging,  or  shall  forci- 
bly pass  either  of  the  gates  without  having  first  having  paid  the 
legal  tolls,  such  person  shall  pay  and  forfeit,  for  every  such  offense 
and  injury,  the  sum  of  twenty-five  dollars,  to  be  recovered  by  the 
said  corporation  in  an  action  of  debt  before  any  justice  of  the  peace 
of  the  county  where  the  offender  or  offenders  may  be  found;  and 
if  any  person  shall  turn  out  of  the  said  road  and  pass  any  of  said 
gates  and  again  enter  upon  such  road,  to  avoid  the  payment  of  tolls, 
ne  shall  forfeit  to  the  corporation  the  sum  of  five  dollars,  to  be  re- 
covered in  like  manner. 

Section  9.  If  any  toll-gatherer  shall  unreasonable  delay  or  hin- 
der any  traveler  or  passenger,  or  shall  demand  more  toll  than  by 
this  act  is  allowed,  he  shall  forfeit  and  pay  to  the  person  injured 
the  sum  of  five  dollars,  in  the  manner  provided  in  the  preceding 
section;  and  if  he  shall  be  unable  to  pay  it,  the  corporation  shall 
be  held  responsible  therefor. 

Section  10.  As  soon  as  any  five  miles  of  the  turnpike  shall  be 
completed,  said  corporation  may  erect  gates  thereon  and  collect  the 
toll  allowed  by  this  act.  And  it  shall  be  the  duty  of  said  corpora- 
tion, when  said  road  shall  have  been  completed,  to  keep  it  in  good 
repair;  and  whenever,  from  any  cau&e  whatever,  the  same  shall  be- 
come injured,  said  corporation  shall  immediately  proceed  to  repair 
the  same.  And  it  shall  be  lawful  for  the  said  corporation  to  com- 
mence the  construction  of  the  said  railroad,  or  way,  or  turnpike  at 
such  points  on  any  part  of  the  aforesaid  routes  heretofore  described 
as  in  its  judgment  may  appear  expedient  and  proper.  Said  corpo- 
ration are  authorized  to  borrow  any  sum  of  money  which  may,  in 
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their  discretion,  be  deemed  necessary,  not  exceeding  its  capital 
stock,  to  aid  in  the  construction  of  the  said  roads:  and  if  it  shall 
at  any  time  appear  to  the  said  corporation  that  any  part  thereof, 
or  any  surplus  fund,  is  not  necessary  to  be  retained,  the  same  may 
be  loaned  on  such  terms  as  the  directors  of  the  said  corporation 
may  deem  proper;  not,  however,  at  a  higher  rate  of  interest  than 
that  now  allowed  by  the  laws  of  this  State. 

Section  11.  In  case  the  corporation  shall  not  be  able  to  acquire 
the  title  to  the  lands  through  which  the  said  road  shall  be  laid  by 
purchase  or  voluntary  cession,  it  shall  be  lawful  for  the  said  cor- 
poration to  appropriate  so  much  of  said  lands  as  may  be  necessary 
for  its  own  use  for  the  purposes  contemplated  by  this  act,  on  com- 
plying with  the  provisions  of  the  six  following  sections. 

Section  12.  The  directors  may  present  a  petition  to  the  judge 
of  the  circuit  court  of  the  county  in  which  the  said  land  may  be 
situated,  setting  forth  by  some  proper  description  the  lands  wnich 
are  wanted  for  the  construction  of  said  railroad  or  turnpike  or  the 
appendages  thereto,  and  the  names  of  the  owners  thereof,  if  known, 
distinguishing  with  convenience,  if  it  can  be  done,  the  parcels 
claimed  in  severalty  by  the  respective  owners,  and  praying  for  the 
appointment  of  appraisers  to  assess  the  damages  which  the  owners 
of  such  lands  will  severally  sustain  by  reason  of  the  appropriation 
thereof  by  the  said  corporation  to  its  own  use. 

Section  13.  On  the  presentment  of  said  petition  said  circuit 
judge  shall  appoint  a  day  for  the  hearing  of  the  parties  in  interest, 
and  shall  direct  such  notice  as  he  shall  deem  reasonable  to  be  given 
of  the  time  and  place  of  hearing;  and  in  case  it  shall  appear  that 
any  of  the  owners  of  said  lands  is  a  feme  covert,  an  infant,  or  in- 
sane, or  otherwise  incompetent  to  take  proper  care  of  his  or  her  in- 
terest, it  shall  be  the  duty  of  the  said  judge  to  appoint  some  dis- 
creet and  reputable  person  to  act  in  his  or  her  behalf. 

Section  14.  At  the  time  appointed  for  such  hearing  the  judge 
shall  appoint  three  disinterested  persons,  freeholders,  residents  of 
the  county  in  which  said  lands  may  lie,  for  the  purpose  of  assess- 
ing such  damages,  and  in  the  order  in  which  they  were  appointed, 
shall  direct  and  specify  what  lands  are  proposed  to  be  appropriated 
and  occupied  by  tiie  said  corporation  for  the  purposes  aforesaid. 

Section  15.  Said  appraisers,  after  being  duly  sworn  before  some 
officer  properly  authorized  to  administer  oaths  honestly  and  impar- 
tially to  assess  such  damages,  shall  proceed,  by  viewing  said  lands 
and  by  such  other  evidence  as  the  parties  may  produce  before  them, 
to  ascertain  and  assess  the  damages  which  each  individual  owner 
will  sustain  by  the  appropriation  of  his  land  for  the  use  or  accom- 
modation of  such  railroad  or  turnpike  or  their  appendages. 

Section  16.  The  said  appraisers  shall  make  a  report  to  the  said 
judge  in  writing,  under  their  hands,  reciting  the  order  for  their  ap- 
pointment, and  specifying  the  several  parcels  described  therein 
with  all  necessary  certainty,  the  names  of  the  owners  of  the  res- 
pective parcels,  if  known,  and  if  not  known,  stating  that  fact,  and 
specifying  also  the  damages  which  the  owners  of  the  respective 
parcels  will  sustain  by  reason  of  the  appropriation  of  the  same  for 
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the  purposes  aforesaid;  and  in  case  either  of  the  parties  is  dissatis- 
fied witn  the  assessment,  the  said  judge  may,  on  the  hearing  ol'the 
parties,  and  interest,  modify  the  assessment  as  to  him  shall  appear 
just. 

Section  17.  On  the  payment  of  the  damages  thus  assessed,  to- 
gether with  the  expenses  of  assessment,  as  the  same  shall  be  set- 
tled by  said  judge,  or  on  depositing  the  amount  thereof,  for  the  use 
of  such  owners,  in  such  bank  or  monied  incorporation  as  the  said 
judge  shall  direct,  the  said  corporation  shall  immediately  become 
entitled  to  the  use  of  the  said  lands  for  the  purposes  aforesaid;  and 
the  report  of  the  said  appraisers,  with  the  order  of  said  judge  mod- 
ifying the  same,  if  the  same  shall  have  been  modified,  shall  be  re- 
corded in  the  office  of  the  recorder  of  the  county  in  which  said 
lands  shall  be  situated,  in  the  same  manner  and  the  like  '^flfect  i\s 
deeds  are  recorded,  without  any  other  proof  than  the  certificate  of 
the  said  judge  that  the  report  is  genuine. 

Section  18.  And  when  the  said  order  shall  have  been  so  record- 
ed, as  aforesaid,  the  said  corporation  shall  be  seized  and  possessad 
of  such  land  or  real  estate,  and  may  enter  upon  and  take  posses- 
sion and  use  the  same,  for  the  purposes  hereinbefore  recited. 

Section  19.  Said  corporation  shall  be  bound  to  repair  all  public 
'  highways,  bridges,  and  water  courses  which  may  be  injured  in  con- 
structing the  said  railroad  or  its  appendages,  and  shall  restore  them, 
as  far  as  practicable,  to  as  good  a  condition  as  they  were  in  before 
they  were  injured. 

,  Section  20.  The  said  corporation  shall  be  allowed  three  years 
from  the  passage  of  this  act  for  the  commencement  of  the  construc- 
tion of  the  said  railroad  and  turnpike;  and  in  case  the  same  shall 
not  be  completed  within  ten  years  thereafter  the  privileges  herein 
granted  shall  be  forfeited. 

Section  21.  Any  person  who  shall  willfully  injure  said  road  or 
any  of  the  apendages  thereto  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  forfeit  to  the  use  of  the  corporation  a  sum  equal 
to  three  times  the  amount  of  damages  occasioned  by  such  injury, 
to  be  recovered,  with  costs  of  suit,  in  the  name  of  such  corporation, 
in  an  action  of  debt,  before  any  court  having  cognizance  thereof,  or 
before  any  justice  of  the  peace  in  the  county  where  injury  or  oiflfense 
may  have  been  committed. 

Section  22.  This  act  shall  be  deemed  and  taken  as  a  public  act, 
and  shall  be  construed  beneficially  for  all  purposes  herein  specified 
or  intended,  and  all  copies  thereof  printed,  by  or  under  the  direct- 
ion of  the  general  assembly  of  this  State,  shall  be  received  in  all 
courts  and  places  whatsoever,  in  said  State,  as  sufficient  evidence 
thereof,  without  further  proof. 

Approved  Jan.  16,  1836. 

Exhibit  12. 

An  act  to  extend  the  powers  of  the  Chicago  and  Northwestern  Rail- 
way <yompan3% 

Section  3.  The  Chicago  and  Northwestern  Railway   Company 


APPENDIX  B — LEGAL  PROCEEDINGS.  117 

is  hereby  authorized  to  change,  re-locate,  or  take  up  such  of  its 
tracks,  side-tracks,  or  branches  as  it  may  deem  neccessary  for  the 
convenient  management  of  its  business;  and  said  company,  as  it 
may  deem  necessary  for  the  convenient  management  of  its  busi- 
ness, and  said  company  as  now  consolidated,  may  have  and  exer- 
cise all  the  power  heretofore  conferred  by  the  laws  of  this  or  any 
other  State  upon  the  Chicago  and  Northwestern  Railway  Company, 
and  the  Galena  and  Chicago  Union  Railroad  ('ompiny,  or  any  other 
company  consolidated  with  it. 

Section  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  February  15,  1865. 

Exhibit  14. 

This  indenture,  made  this  first  day  of  June,  A.  D.  1871,  by  and 
between  the  Chicago  and  Northwestern  Railway  Company,  a  cor- 
poration duly  organized  under  the  laws  of  the  States  of  Wisconsin 
and  Michigan,  party  of  the  first  part,  and  the  Farmers'  Loan  and 
Trust  Company,  a  corporation  of  the  State  of  New  York,  in  the 
city  of  New  York,  party  of  the  second  part,  witnesseth: 

Whereas,  bv  acts  of  the  legislature  of  the  States  of  Illinois,  Wis- 
consin, and  Michigan,  the  party  of  the  first  part  is  fully  authorized 
and  empowered  to  construct,  and  is  now  engaged  in  the  construct- 
ion of,  a  line  of  railroads  from  the  present  northern  terminus  of  its 
railway  line,  in  the  town  of  Fort  Howard,  Brown  County,  Wiscon- 
sin, to  a  connection  with  the  line  of  railroad  in  Michigan  owned  bv 
the  party  of  the  first  part,  and  known  as  the  "Peninsula  Division, ' 
which  now  terminates  at  Escanaba,  forming,  when  completed,  a 
continuous  line  of  railway  from  the  city  of  Chicago,  Illinois,  to  a 
connection  with  said  Peninsula  Divison,  the  same  being  an  exten- 
sion of  its  present  line  of  railroad  aforesaid,  and  known  as  the 
"  Menomonee  Extension"  of  the  said  Chicago  and  Northwestern 
Railway; 

And  whereas,  for  the  purpose  of  construction,  the  said  line  of 
railroad  from  Port  Howard,  aforesaid,  to  a  connection  with  the  said 
Peninsula  Division,  the  said  party  of  the  first  part  has  made  and 
delivered  to  the  said  party  of  the  second  part  its  bonds,  designated 
the  "Menominee  Extension  firsts-mortgage  sinking-fund  gold- 
bonds,"  bearing  seven  per  cent,  interest,  free  of  United  States  taxes, 
at  the  rate  of  twenty-two  thousand  five  hundred  dollars  per  mile, 
amounting  in  the  aggregate  to  the  sum  of  two  million  seven  hun- 
dred thousand  dollars;  all  of  which  bonds  bear  date  on  the  first  day 
of  June,  A.  D.  1871,  are  payable,  principal  and  interest,  in  gold 
coin  of  the  United  States,  at  the  office  or  agency  of  the  party  of  the 
first  part,  in  the  city  of  New  \  ork,  bear  interest  from  their  date  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi-annually,  on 
the  first  day  of  June  and  December  in  each  year,  and  numbered 
consecutively;  those  number'  from  1  to  1,400, inclusively,  are  each 
for  five  hundred  dollars,  and  those  numbered  from  1,401  to  3,400, 
inclusively,  are  each  for  one  thousand  dollars,  and  are  all  of  like 
tenor  and  in  the  form  following: 
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Exhibit  13. 

United  States  of  America, 

State  of  Wisconsin  and  Michigan: 

The  Chicago  and  Northwestern  Railway  Company  Menominee  Ex- 
tension jirst  mortgage  sinking-fiuid  gold  hojidy  bearing  seven  per 
cefit.  interest,  free  of  United  States  taxes, 

'  Know  all  men  by  these  presents,  that  the  Chicago  Jind  North- 
western Railway  Company  is  indebted  to  the  Farmers'  Loan  and 
Trust  Company,  of  the  cit}-  of  New  York,  or  to  the  bearer  hereof, 
in  the  sum  of dollars;  which  the  said  company  promise  to 

Eay  to  the  said  Farmers'  Loan  and  Trust  Company,  or  to  the  bearer 
ereof,  in  gold  coin  of  the  United  States,  on  the  first  day  of  June, 
in  the  year  of  our  Lord  one  tliousand  nine  hundred  and  eleven,  (A. 
D.  1911,)  at  its  office  or  agency  in  the  city  of  Yew  York,  with  in- 
terest thereon  from  the  first  day  of  June,  A.  D.  1S71,  at  the  rate  of 
seven  per  cent,  per  annum,  payable  semi-annually,  on  the  first  da3"s 
of  June  and  December  in  each  year,  in  gold  ooin  of  the  United 
States,  on  the  presentation  and  surrender  of  the  annexed  coupons 
as  they  severally  become  due,  such  principal  and  interest  coupons 
to  be  p^id  free  of  United  States  taxes. 

This  bond  is  one  of  an  issue  amounting  in  the  aggregate  to  two 
millions  seven  hundred  thousand  dollars,  and  consisting  of  three 
thousand  four  hundred  bonds.  Those  numbered  1  to  1,400,  inclu- 
sively, are  each  for  five  hundred  dollars;  and  those  numbered  from 
1,401  to  3,400,  inclusively,  are  each  for  one  thousand  dollars;  said 
issue  being  at  tlie  rate  of  twenty-two  thousand  five  hundred  dol- 
lars per  mile  of  the  railroad  extending  from  Fort  Howard,  Wiscon- 
sin, to  a  junction  with  the  Peninsula  Division  of  the  railway  of 
the  party  of  the  first  part,  in  Michigan;  all  of  which  bonds  are  to 
be  of  like  tenor  and  effect,  and  shall  be  equally  secured  by  a  deed  of 
trust  or  mortgage  of  even  date  herewith,  duly  executed  and  deliver- 
ed by  the  said  Chicago  and  Northwestern  Railway  Company  to 
Farmers'  Loan  and  Trust  Company,  conveying  all  the  railroad  of 
the  said  company,  as  herein  described,  and  the  equipments,  appur- 
tenances, and  franchises  therein  mentioned. 

This  bond  is  entitled  to  the  benefits  of  the  sinking  fund  by  the 
said  deed  of  trust  provided. 

This  bond  shall  pass  by  delivery  or  by  transfer  upon  the  books 
of  the  Chicago  and  Northwestern  Railway  Company,  in  the  city  of 
New  York,  or  at  any  other  place  where  the  company  may  keep 
such  transfer  books. 

After  a  registration  of  ownership,  certified  hereon  by  the  trans- 
fer-agent of  the  company,  no  transfer,  except  upon  the  books  of  the 
company,  shall  be  valid,  unless  the  last  transfer  be  to  bearer,  which 
shall  restore  transferability  by  delivery.  But  this  bond  shall  con- 
tinue subject  to  successive  registrations  and  transfers  to  bearer,  as 
aforesaid,  at  the  option  of  each  holder. 

This  bond  shall  not  become  obligatory  until  it  shall  have  been 
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authenticated  by  a  certificate  endorsed  hereon,  and  duly  signed  by 
the  trustee. 

In  witness  whereof  the  said  company  has  caused  its  corporate 
seal  to  be  hereto  affixed,  and  the  same  to  be  attested  by  the  signa- 
ture of  its  president  and  secretary,  and  has  also  caused  the  coupons 
hereto  annexed  to  be  signed  by  its  secretary,  on  this  first  day  of 
June,  A.  D.  1871. 

,  President, 
,  Secretary. 

And  whereas  the  intention  of  these  presents  is,  and  is  hereby  de- 
clared to  be,  that  all  of  the  bonds  now  issued,  amounting  in  the  ag- 
gregate to  $2,700,000.  aforesaid,  shall  be  equally,  in  all  respects, 
secured  by  these  presents,  without  preference,  priority,  or  discrim- 
ination, on  account  of  or  with  reference  to  the  times  of  the  actual 
issue  of  the  said  bonds  or  any  of  them; 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  party  of 
the  first  part,  for  and  in  consideration  of  the  premises  and  of  the 
sum  of  one  dollar  to  it  dul}'  paid  by  the  party  of  the  second  part, 
the  receipt  whereof  is  Jiereby  acknowledged,  and  in  order  to  secure  the 
payment  of  the  principal  and  interest  of  the  bonds  aforesaid,  issued 
or  to  be  issued,  as  herein  recited  and  provided,  and  every  part  of 
said  principal  and  interest  as  the  same  shall  become  payable,  accor- 
ding to  the  tenor  of  the  said  bonds  and  of  the  coupons  thereto  an- 
nexed, hath  granted,  bargained,  and  sold,  and  by  these  presents  doth 
grant,  bargain,  sell,  convey,  and  transfer,  unto  the  said  party  of  the 
second  part,  its  successors  and  assigns,  all  and  singular  the  railroad 
of  the  party  of  the  first  part,  now  being  constructed  from  the  town 
of  Fort  Howard,  in  the  State  of  Wisconsin,  to  a  junction  with  the 
line  of  railroad  in  Michigan  owned  by  the  party  of  the  first  part, 
known  as  the  Peninsula  division,  being  a  distance  of  about  one  hun- 
dred and  twenty  miles,  more  or  less,  including  all  the  railwa3^s, 
ways,  rights  of  way,  depot-grounds,  and  other  lands;  all  tracks, 
bridges,  viaducts,  culverts,  fences,  and  other  structures;  all  depots, 
station-houses,  engine-houses,  car-houses,  freight-houses,  wood- 
houses,  and  other  buildings;  and  all  machine  and  other  shops, 
whether  now  held  or  hereafter  acquired  for  use  in  connection  with 
the  said  hereinafter  mentioned  and  described  railroad  or  the  business 
thereof;  and  including  also  all  locomotives,  tenders,  cars,  and  other 
rolling-stock  or  equipment;  and  all  machinery,  tools,  implements, 
fuel,  and  materials  for  the  constructing,  operating,  repairing,  or  re- 
placing the  said  railroad,  or  any  part  thereof,  or  any  of  its  equip- 
ments or  appurtenances,  whether  now  held  or  hereafter  acquired, 
all  of  whicn  things  are  hereby  declared  to  be  appurtenances  and 
fixtures  of  the  said  railroad;  and  including  also  all  franchises  con- 
nected with  or  relating  to  the  said  railroad  or  the  construction, 
maintenance  or  use  thereof,  now  held  or  hereafter  acquired  by  the 
party  of  the  first  part,  including  the  franchises;  to  be  a  corporation, 
together  with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereto  belonging  or  in  anywise  appertaining;  and 
reversions,  remainders,  tolls,  income,  rents,  issues,  and  profits  there- 
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of;  and  also  all  the  estate,  right,  title,  interest,  property,  possession, 
claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the 
said  party  of  first  part,  of,  in,  and  to  the  same,  and  any  and  every 
part  thereof,  with  the  appurtenances: 

To  have  and  to  hold  the  above  mentioned  and  described  premises 
unto  the  said  party  of  the  second  part,  its  successors  and  assigns, 
to  its  and  their  own  and  only  proper  use,  benefit,  and  behoof,  for- 
ever; in  trust,  nevertheless,  to  and  for  the  uses  and  purposes  and 
subject  to  the  powers  herein  declared,  granted;  or  expressed,  to 
wit: 

Article  first.  That  the  party  of  the  first  part  shall  and  will 
pay  the  principal  and  interest  of  said  bonds  to  the  several  holders 
or  owners  thereof  when  and  as  the  same  shall  become  due  and  pay- 
able, according  to  the  tenor  and  effect  of  the  said  bonds  and  cou- 
pons, and  shall  and  will  assume  and  pay  all  taxes  that  may  be  as- 
sessed upon  the  same  from  time  to  time  by  the  United  States  of 
America. 

Article  second.  Until  default  shall  be  made  in  the  payment  of 
the  principal  or  interest,  or  some  part  hereof,  of  the  said  bonds,  or 
some  one  of  them,  or  until  default  shall  be  made  or  have  occurred 
in  respect  to  something  by  these  presents  required  to  be  observed, 
performed,  or  kept,  by  the  party  of  the  first  part,  the  said  party  of 
the  first  part  shall  be  sufiered  and  permitted  to  possess,  manage, 
operate,  and  enjoy  the  railroad,  equipments,  appurtenances,  prop- 
erty, and  franchises  aforesaid,  and  to  take  and  use  the  rents,  rev- 
enues, incomes,  profits,  tolls,  and  issues  thereof,  in  the  same  manner 
and  with  the  same  effect  as  if  this  deed  had  not  been  made. 

Article  third.  In  case  default  shall  be  made  in  the  payment  of 
any  interest  on  any  of  the  aforesaid  bonds,  issued  or  to  be  issued, 
according  to  the  tenor  of  the  coupons  thereto  annexed  or  the  pro- 
visions hereof,  or  in  any  requirement  to  be  done  or  kept  by  the  par- 
ty of  the  first  part,  and  if  such  default  shall  continue  for  the  period 
of  six  months,  it  shall  be  lawful  for  the  said  trustee,  or  its  successor, 
personally  or  by  its  attorneys  or  agents,  to  enter  into  and  upon  all 
and  sin&^ular  the  premises  hereby  conveyed  or  intended  so  to  be, 
and  each  and  every  part  thereof,  and  to  have,  hold,  and  use  the 
same;  operating  by  its  superintendents,  managers,  receivers,  or  ser- 
vants, or  other  attorneys  or  agents,  the  said  railroad,  and  conduct- 
ing the  business  thereof,  and  exercising  the  franchises  pertaining 
thereto,  and  making,  from  time  to  time,  all  repairs  and  replace- 
ments and  such  useful  alterations,  additions,  and  improvements 
thereto  as  may  seem  to  it  to  be  judicious,  and  to  collect  and  receive 
all  tolls,  freights  incomes,  rents,  issues,  and  profits  of  the  same, 
and  of  every  part  thereof,  and,  after  deducting  the  expenses  of  op- 
erating said  railroad  and  conducting  its  business,  and  of  all  the  said 
repairs,  replacements,  alterations,  additions,  and  improvements,  and 
all  payments  which  may  be  made  for  taxes,  assessments,  charges, 
or  liens,  prior  to  the  lien  of  these  presents,  upon  the  said  premises, 
or  any  part  thereof,  as  well  as  iust  compensation  for  its  own  ser- 
vices and  for  the  services  of  sucn  attorneys  and  counsel  as  may  have 
been  by  it  employed,  to  apply  the  moneys  arising  as  aforesaid  to 
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the  payment  of  interest,  in  the  order  in  which  such  interest  shall 
have  become  or  shall  become  due,  ratably  to  the  persons  holding 
the  coupons  evidencing  the  right  to  such  interest.  And  in  case  all 
the  said  payments  shall  have  been  made  in  full,  and  no  sale  shall 
have  been  made  in  conformity  hereto,  the  said  trustee,  after  making 
such  provision  Jis  to  it  may  seem  advisable  for  any  half-year's  inter- 
est next  to  fall  due,  shall  restore  the  possession  of  the  premises 
hereby  conveyed  unto  the  said  party  of  the  first  part,  its  successors, 
or  assigns:  Provided,  That  if  any  of  the  defaults  hereinbefore 
specified  be  subsequently  made,  such  restoration  shall  not,  nor  shall 
any  previous  entry,  be  construed  to  exhaust  or  in  any  manner  im- 
pair the  powers  of  entry  or  sale,  or  any  powers  hereby  granted  to 
or  conferred  upon  the  said  trustee. 

Article  fourth.  In  case  default  shall  be  made  as  aforesaid,  and 
shall  continue  as  aforesaid,  or  in  case  default  shall  be  made  in  the 
payment  of  any  principal  or  of  any  of  the  said  bonds,  it  shall  like- 
wise be  lawful  for  the  said  trustee,  after  entry  as  aforesaid,  or  other 
entry,  or  without  entry,  to  sell  and  dispose  of  all  and  singular  the 
premises  hereby  conveyed  or  intended  so  to  be,  or  any  part  thereof, 
at  public  auction,  in  the  city  of  New  York  or  in  the  city  of  Chi- 
cago, or  at  such  place  within  the  State  in  which  the  said  railroad  is 
situate,  or  either  of  them,  as  the  said  trustee  may  designate,  and  at 
such  times  as  it  may  appoint,  having  first  given  notice  of  the  place 
and  the  time  by  advertisement,  published  not  less  than  three  times 
a  week  for  twelve  weeks  in  one  or  more  newspapers  in  each  of  the 
cities  of  New  York  and  Chicago,  or  to  adjourn  the  said  sale  from 
time  to  time,  in  its  discretion;  and,  if  so  adjourning,  to  make  the 
same  without  further  notice,  at  the  time  and  place  to  which  the 
same  may  be  so  adjourned;  and  to  make  and  deliver  to  the  purchaser 
or  purchasers  thereof  good  and  sufficient  deed  or  deeds  in  the  law 
for  the  same  in  fee-simple;  which  sale,  made  as  aforesaid,  shall  be  a 
perpetual  bar,  both  in  law  and  equity,  against  the  party  of  the  first 
part,  and  all  other  persons  lawfully  claiming  or  to  claim  the  said 
premises,  or  any  part  thereof,  by  form,  through  or  under  the  sedd 
party  of  the  first  part;  and,  after  deducting  from  the  proceeds  of 
such  sale  just  allowances  for  all  expenses  of  the  said  sale,  including 
attorney's  and  counsel  fees,  and  all  other  expenses,  advances,  or  liar 
bilities  which  may  have  been  made  or  incurred  by  the  said  trustee 
in  operating  and  maintaining  the  said  railroad,  or  in  managing  the 
business  while  in  possession,  and  in  arrangins:  for  and  completing 
the  sale  thereof,  and  all  payments  which  may  nave  been  made  by  it 
for  taxes  or  assessments,  and  for  charges  or  liens  prior  to  the  lien 
of  these  presents  on  the  said  premises,  or  any  part  therof,  as  well  as 
compensation  for  its  services,  to  apply  the  said  proceeds  to  the  pay- 
ment of  the  principal  of  such  of  the  aforesaid  oonds  as  may  be  at 
that  time  unpaid,  -w  nether  or  not  the  same  shall  have  previously  be- 
come due,  and  of  the  interest  which  shall  at  the  time  have  accrued 
on  the  said  principal  and  be  unpaid,  without  discrimination  or 
preference,  but  ratably  to  the  aggregate  amount  of  such  unpaid 
principal  and  accrued  and  unpaid  interest;  and  if,  after  the  satisfac- 
tion thereof,  a  surplus  of  the  said  proceeds  shall  remain,  to  pay  over 
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the  said  surplus  to  the  said  railway  company,  or  to  render  the  same 
as  any  court  of  competent  jurisdiction  shall  order. 

And  it  is  hereby  declaimed  that  the  receipt  or  receipts  of  the  said 
trustee  shall  be  a  suflScient  discharge  to  the  purchaser  or  purchasers 
of  the  premises  for  his  or  their  purchase  money;  and  that  such  pur- 
chaser or  purchasers,  his  or  their  heirs,  executors,  or  administrators, 
shall  not,  after  payment  thereof,  and  having  such  receipt,  be  liable 
to  see  to  its  being  applied  upon  or  for  the  trusts  and  purposes  of 
these  presents,  or  in  any  manner,  howsoever,  be  answerable  for 
any  loss,  misapplication,  or  non-application  of  such  purchase 
money,  or  any  part  thereof,  or  be  obliged  to  enquire  into  the  neces- 
sity, expediency,  or  authority  of  or  for  any  such  sale. 

Article  fifth.  At  any  sale  of  the  aforesaid  property,  or  any 
part  thereof,  whether  made  by  virtue  of  the  power  herein  granted 
or  by  judicial  authority,  the  trustee  may,  in  its  discretion,  bid  for 
and  purchase,  or  cause  to  be  bidden  for  and  purchased,  the  property 
so  sold,  or  any  part  thereof,  in  behalf  of  the  holders  of  the  bonds 
secured  by  this  instrument  and  then  outstanding,  in  the  proportion 
of  the  respective  interests  of  such  bondholders,  at  a  reasonable 
price,  if  but  a  portion  of  the  said  property  shall  be  sold;  or,  if  all 
of  it  be  sold,  at  a  price  not  exceeding  the  whole  amount  of  such 
bonds  then  outstanding  with  the  interest  accrued  thereon. 

Article  sixth.  In  case  default  shall  be  made  in  the  payment  of 
any  half  year  s  interest  on  any  ol  the  aforesaid  bonds,  at  the  time 
and  in  the  manner  in  the  coupon  issued  therewith  provided,  the 
said  coupon  having  been  presented,  and  the  payment  of  the  inter- 
est therein  specified  having  been  demanded,  and  if  such  default 
shall  continue  for  the  period  of  six  months  after  the  said  coupon 
shall  have  become  due  and  payable,  then  and  there,  upon  the  prin- 
cipal of  all  the  bonds  secured  hereby,  shall  at  the  election  of  the 
trustee,  become  immediately  due  and  payable,  anything  contained 
in  the  said  bonds  or  herein  to  the  contrary  notwithstanding;  but  a 
majority  in  interest  of  the  holders  of  the  said  bonds  may,  by  an  in- 
strument in  writing,  signed  by  said  majority,  before  the  interest  in 
arrear  shall  be  paid,  instruct  the  trustee  to  declare  the  said  princi- 
ple to  be  due,  or  to  waive  the  right  so  to  declare,  on  such  terms  and 
conditions  as  such  majority  shall  deem  proper,  or  may  annul  or  re- 
verse the  election  of  the  trustee:  Provided,  That  no  action  of  the 
trustee  or  bondholder  shall  extend  to  or  be  taken  to  eflFect  the  sub- 
sequent default  or  to  impair  the  rights  resulting  therefrom. 

Article  sevbntth.  At  the  end  of  every  year,  commencing  on  the 
first  day  of  June,  in  the  in  the  year,  1876,  during  which  the  net 
earnings  of  the  said  railroad  shall  exceed  the  amount  necessary  to 
pay  the  interest  upon  all  of  the  bonds  of  the  said  company  secured 
by^  these  presents  and  then  outstanding,  to  the  payment  of  which 
these  presents  are  subject,  and  which  shall  be  then  outstanding, 
such  surplus,  to  the  amount  of  twenty  thousand  dollars,  shall  be 
reserved,  and  shall  within  sixty  days  thereafter  be  paid  over  to,  or  a 
like  amount  of  the  bonds  of  the  party  of  the  first  part,  described  in 
this  article,  at  their  par  value,  shall  be  deposited  with  the  trustee  as 
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a  sinking  fund  for  the  redemption  of  the  bonds  secured  by  these 
presents. 

The  trustee  shall  at  once  deposit  the  said  surplus,  so  paid  over  to 
it,  in  any  depository  in  the  citv  of  New  York  deemed  by  it  to  be 
safe,  and  the  said  moneys,  together  with  all  accumulations  of  inter- 
est thereon,  which  may  actually  come  within  the  disposal  of  the 
said  trustee,  shall,  after  paying  the  expenses  of  the  trust,  be  invest- 
ed by  the  said  trustee  in  the  manner  following,  that  is  to  say: 

First.  In  the  purchase  of  the  bonds  secured  by  these  presents. 

Secondly.  If  the  said  trustee  shall  be  unable  to  purchase  the 
aforesaid  bonds  at  par  or  less,  then  the  said  trustee  shall  purchase 
at  public  or  private  sale,  at  the  lowest  price  (not  above  par)  at  which 
it  may  be  able  to  obtain  the  same,  not  exceeding  their  market  value 
at  the  New  York  Stock  Exchange,  any  other  of  the  railroad  bonds 
issued  by  the  party  of  the  first  part,  or  by  any  company  consolidar 
ted  with  it,  or  for  which  it  is  or  shall  hereafter  be  responsible,  and 
the  bonds  so  purchased  or  delivered  to  the  said  trustee  on  account 
of  the  sinking  fund  shall  be  deposited  with  the  depository  deemed 
by  the  trustee  to  be  safe  as  aforesaid,  and  be  immediately  registered, 
stamped,  or  endorsed  as  belonging  to  the  said  sinking  fund,  but 
shall  remain  in  force,  and  the  interest  thereon  shall  continue  to  be 
paid  by  the  said  party  of  the  first  part,  and  the  amount  of  such  in- 
terest shall  be  added  and  applied  as  a  part  of  the  capital  of  the 
sinking  fund  hereby  established,  and  be  invested  in  the  purchase  of 
other  bonds,  in  the  same  manner  as  the  annual  payments  to  the 
sinking  fund  hereinbefore  provided  for. 

And  in  case  the  said  bonds  cannot  be  purchased  at  such  rate 
within  three  months,  then  the  said  money  shall  be  invested  in  such 
manner  as  the  trustee  may  deem  proper;  provided,  nevertheless, 
that  it  shall  be  at  all  times  competent  for  the  party  of  the  first 
part,  and  the  holders  of  the  bonds  secured  hereby,  acting  by  a  ma- 
jority in  interest,  to  enter  into  anv  new  agreement  which  they 
may  deem  necessary  or  proper  for  tlie  modification  of  the  sinking 
fund  hereby  established  or  the  regulation  of  investments  under  the 
same. 

Article  eighth.  The  trustee  shall  have  full  power  in  its  discre- 
tion, upon  the  written  request  of  the  party  of  the  first  part,  to 
convey,  by  way  of  release  or  otherwise,  to  the  persons  designated 
by  the  said  railway  company,  any  lands  acquired  or  held  for  the 
purposes  of  stations,  depots,  shops,  or  other  buildings;  and  shall 
also  have  power  to  convey  as  aforesaid,  on  like  request,  any  lands 
or  property  which  in  the  judgment  of  the  trustees  shall  not  be 
necessary  for  use  in  connection  with  the  said  railroad,  or  which  may 
have  been  held  for  a  supply  of  fuel,  gravel,  or  other  material ;  and 
also  to  convey  as  aforesaid,  on  like  request,  any  lands  not  occupied 
by  the  track  which  may  become  disused  by  reason  of  a  change  of 
the  location  of  any  station-house,  depot,  shop,  or  other  building 
connected  with  the  said  railroad,  and  such  lands  occupied  by  the 
track  and  adjacent  to  such  station-house,  depot,  shop,  or  other 
building  as  the  said  railway  company  may  deem  it  expedient  to  dis- 
use or  abandon  by  reason  of  such  change,  and  to  consent  to  any 


12i  REPORT  OF  RAILROAD  COMMISSIONERS. 

such  change  and  to  such  other  changes  in  the  location  of  the  tracks 
or  depot,  or  other  buildings  as  in  its  judgment  shall  have  become 
expedient,  and  to  make  and  deliver  the  conveyances  necessary  to 
carry  the  same  into  effect;  but  any  lands  which  may  be  acquired 
for  permanent  use  in  substitution  for  any  so  released  shall  be  con- 
ve3'ed  to  the  trustee  upon  the  trusts  of  these  presents,  and  the  trus- 
tee shall  also  have  full  power  to  allow  the  said  railway  company, 
from  time  to  time,  to  dispose  of,  according  to  its  discretion,  such 
portions  of  the  equipments,  machinery,  and* implements  at  any 
time  held  or  acquired  for  the  use  of  the  said  railroad  as  may  have 
become  unfit  for  such  use,  replacing  the  same  by  new,  which  shall 
be  conveyed  to  the  trustee  or  be  otherwise  made  subject  to  the 
operation  of  these  presents. 

Article  ninth.  If  the  party  of  the  first  part  shall  well  and 
truly  pay  the  sum  of  money  herein  "required  to  be  paid  by  the  said 
company,  and  all  interests  thereon,  at  the  time  and  in  the  manner 
herein  specified,  and  shall  well  and  truly  keep  and  perform  all  the 
things  herein  required  to  be  kept  or  performed  by  the  said  railway 
company  according  to  the  true  intent  and  meaning  of  these  pres- 
ents, then  and  in  that  case  the  estate,  right,  title,  and  interest  of 
the  said  party  of  the  second  part,  and  of  its  successors  in  the  trust 
hereby  created,  shall  cease,  determine,  and  become  void;  otherwise 
the  same  shall  be  and  remain  in  full  force  and  virtue. 

Article  tenth.  It  is  hereby  declared  and  agreed,  that  it  shall  be 
the  duty  of  the  trustee  to  exercise  the  power  of  entry  hereby  grant- 
ed, or  the  power  of  sale  hereby  granted,  or  both,  or  to  take  appro- 
priate proceedings  in  equity  or  at  law  to  enforce  the  rights  of  the 
bondholders  under  these  presents,  upon  the  requisition  in  writing 
as  hereinafter  specified; 

1.  If  the  default  bn  as  to  interest  or  principal  of  any  bonds,  such 
requisition  upon  the  said  trustee  shall  be  by  holders  of  not  less  than 
one  hundred  thousand  dollars  in  aggregate  amount  of  the  said 
bonds;  and  upon  such  requisition,  and  a  proper  indemnification  by 
the  persons  making  the  same  to  the  same  to  the  trustee  against  the 
costs  and  expenses  to  be  by  the  said  trustee  incurred,  it  shall  be  the 
duty  of  the  trustee  to  enforce  the  rights  of  the  bondholders,  under 
these  presents,  by  entry,  sale,  or  legal  proceedings,  as  it,  being  ad- 
vised by  council  learned  in  the  law,  shall  deem  most  expedient  for 
the  interests  of  all  the  holders  of  the  said  bonds. 

2.  If  the  default  be  in  the  omission  of  any  act  or  thing  required 
by  the  covenant  hereinafter  contained,  for  the  further  assuring  of 
the  title  of  the  trustee  to  any  property  or  franchises  now  possessed 
or  hereafter  acquired,  or  in  the  omission  to  comply  with  any  other 
provision  herein  contained,  to  the  performed  or  kept  by  the  said 
railway  company,  then  and  in  either  of  such  cases  the  requisition 
shall  be  as  aforesaid;  but  it  shall  be  within  the  discretion  of  the 
trustee  to  enforce  or  waive  the  rights  of  the  bondholders  by  reason 
of  such  default,  subject  to  the  power  hereby  declared  of  a  majority 
in  interest  of  the  holders  of  the  said  bonds,  by  requisition  in  writ- 
ing signed  by  such  majority,  instruct  the  said  trustee  to  waive  such 
default,  or  upon  adequate  indemnity  as  aforesaid  to  enforce  their 
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rights  by  reason  thereof:  Provided,  That  no  action  of  the  said  trus- 
tee or  bondholders,  or  both,  in  waiving  such  default,  or  otherwise, 
shall  extend  to  or  be  taken  to  effect  any  subsequent  default,  or  to 
impair  the  rights  resulting  therefrom. 

Article  eleventh  It  is  mutually  agreed  by  and  between  the 
parties  hereto  that  the  word  "  trustee,"  as  used  in  these  presents, 
shall  be  construed  to  mean  the  trustee  for  the  time  being,  whether 
original  or  new. 

And  it  is  mutually  agreed,  by  and  between  the  parties  hereto,  as 
a  condition  on  which  the  party  of  the  second  part  has  assented  to 
these  presents,  that  the  said  trustee  shall  be  entitled  to  just  com- 
pensation for  all  services  which  it  may  hereafter  render  in  its  trust, 
to  be  paid  by  the  said  railway  company  or  out  of  the  income  of  the 
property,  and  for  that  purpose  may  at  any  time  apply  to  the  courts, 
without  notice  to  any  person  but  the  said  party  of  the  first  part; 
that  said  trustee  or  any  successor  may  resign  and  discharge  itself 
of  the  trust  created  by  these  presents  by  notice  in  writing  to  the 
said  railway  company  three  months  before  such  resignation  shall 
take  effect,  or  such  shorter  time  as  the  said  railway  company  may 
accept  as  adequate  notice  and  upon  the  due  execution  of  the  con- 
veyance hereinafter  required;  that  the  said  trustee  may  be  removed 
by  a  majority  in  interest  of  the  holders  of  the  aforesaid  bonds,  hy 
an  instrument  in  writing  signed  by  such  majority;  that  in  case,  at 
any  time  hereafter,  the  said  trustee,  or  any.  trustee  hereafter  ap- 
pointed, shall  resign  or  be  removed,  as  herein  provided  or  by  a 
court  of  competent  jurisdiction,  or  shall  become  incapable  or  unfit 
to  act  in  the  said  trust,  a  successor  to  such  trustee  shall  be  appoint- 
ed by  the  holders,  for  the  time  beins:,  of  a  majority  in  interest  of 
the  said  bonds  then  outstanding,  b}'  an  instrument  in  writing 
signed  by  such  majority,  and  the  trustee  so  appointed  shall  there- 
upon become  vested  with  all  the  powers,  authorities,  and  estates 
granted  to  or  conferred  upon  the  party  of  the  second  part  by  these 
presents,  and  all  the  rights  and  interests  requisite  to  enable  it  to 
execute  the  purposes  of  this  trust,  without  any  further  assurance 
or  conveyance,  so  far  as  such  effect  may  be  la^vful;  and  upon  the 
resignation  or  removal  of  any  trustee,  or  any  appointment  in  its 
place  in  pursuance  to  these  presents,  all  its  powers  and  authorities 
by  virtue  hereof  shall  cease,  and  all  the  estate,  right,  title,  and  in- 
terest in  the  said  premises  of  any  trustee  so  resigning  or  being  re- 
moved shall  wholly  cease  and  determine;  but  the  said  trustee  so  re- 
signing or  being  removed  shall,  on  the  written  request  of  the  new 
trustee  who  may  be  appointed,  immediately  execute  a  deed  or  deeds 
of  conveyance  to  vest  in  such  new  trustee,  upon  the  trusts  herein 
expressed,  all  the  property,  rights,  and  franchises  which  may  be  at 
that  time  held  upon  tne  said  trustee;  Provided,  nevertheless.  And 
it  is  hereby  agreed  and  declared  that  in  case  it  shall  at  any  time 
hereafter  prove  impracticable,  after  reasonable  exertions,  to  appoint, 
in  the  manner  hereinbefore  provided,  a  succession  in  any  vacancy 
which  may  have  happened  in  said  trust,  application  in  behalf  of  all 
all  the  holders  of  the  bonds  secured  hereby  may  be  made  by  hold- 
ers of  the  said  bonds  to  the  aggregate  amount  of  one  hundred 
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thousand  dollars,  to  any  circuit  court  of  the  United  States  for  any 
judicial  district  in  which  any  part  of  the  aforesaid  railroad  may  be 
situated,  for  the  appointment  of  a  new  trustee. 

It  is  also  mutually  agreed  that  the  said  party  of  the  second 
part,  and  its  successor  in  the  trust,  shall  be  accountable  for 
reasonable  diligence  in  the  management  thereof,  but  shall  not  be 
responsible  for  the  acts  or  default  of  any  agent  employed  b}'  it 
in  good  faith.  And  the  said  party  of  the  first  part,  for  itself  and 
its  successors,  in  consideration  of  the  premises  and  of  one  dollar  to 
it  duly  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  duly  acknowledged,  hereby  further  covenants  and 
agrees  to  and  with  the  said  party  of  the  second  part,  its  successors 
and  assigns,  that  the  said  party  of  the  first  part,  and  its  successors, 
shall  and  will  from  time  to  time,  and  at  all  times  hereafter,  and  as 
often  as  thereunto  requested  by  the  trustee,  execute,  deliver  and  ac- 
knowlege  all  such  further  deeds,  conveyances,  and  assurances  in 
the  law,  for  the  better  assuring  unto  the  said  trustee  the  railroads, 
equipments,  and  appurtenances  hereinbefore  mentioned,  or  intend- 
ed so  to  be,  and  all  other  property  and  things  whatsoever  which  may 
be  hereafter  acquired  for  use  in  connection  with  the  same,  or  any 
part  thereof,  and  any  franchises  pertaining  thereto,  now  held  or 
hereafter  acquired  as  by  the  said  trustee,  or  by  its  counsel  learned 
in  the  law,  shall  be  reasonably  advised,  devised,  or  acquired. 

And  the  said  party  of  the  first  part,  for  itself  and  its  successors,  in 
consideration  of  the  premises  and  of  one  dollar  to  it  duly  paid  bj' 
the  said  party  of  the  second  part,  further  covenants  and  agrees  to 
and  with  the  said  party  of  the  second  part,  its  successors  and  assigns, 
that  it,  the  said  party  of  the  first  part  and  its  successors,  shall  and 
will  at  all  times  hereafter  keep  open  an  office  or  agency  in  the  city 
of  New  York  for  the  payment  of  the  principal  and  interest  of  and 
upon  the  bonds  hereinbefore  recited  and  described,  as  the  same 
shall  become  payable,  and  for  the  transfer  and  registration  of  the  said 
bonds,  and  that  any  and  every  default  in  the  due  performance  of 
this  covenant  shall  be  deemed  and  taken  to  be  a  waiver  of  present- 
ment and  a  demand  of  payment  of  all  and  every  of  the  bonds  and 
coupons  aforesaid  which  may  become  payable  during  the  continu- 
ance of  such  default. 

In  testimony  whereof  the  said  party  of  the  first  part  has  caused 
its  corporate  seal  to  be  affixed  to  these  presents,  and  the  same  to  be 
attested  by  the  signature  of  its  president  and  secretary,  and  the 
said  party  of  the  second  part  has  caused  its  corporate  seal  to  be  af- 
fixed to  these  presents,  and  the  same  to  be  attested  by  the  signa- 
tures of  its  president  and  secretary,  to  its  acceptance  of  the  said 
trust,  the  date  and  year  first  above  written. 

,  President 
,  Secretarif. 
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Exhibit  15. 

An  act  to  authorize  the  Chicago  and  Northwestern  Railroad  to 
consolidate  with  the  Baraboo  Air-Line  Railroad  Company  and 
other  railroad  companies  therein  named. 

The  people  of  the  State  of  Wisconsin,  represented  in  Senate  and 

Assembly,  do  enact  as  follows  : 

Section  1.  That  the  Chicago  and  Northwestern  ftailway  Com- 
pany is  hereby  authorized  and  empowered  to  consolidate  its  stock, 
property,  and  franchises  with  the  stock,  property,  and  franchises  of 
the  Baraboo  Air-Line  Railroad  Company;  with  the  stock,  franchis- 
es, and  property  of  the  La  Crosse,  Trempealeau  and  Prescott  Rail- 
road Company;  with  the  stock,  property,  and  franchises  of  the 
Winona  and  St.  Peter  Railroad  Company;  and  with  the  stock, 
property,  and  franchises  of  the  Winona,  Mankato  and  New  Ulm 
Railroad  Company,  or  with  either  or  any  of  the  said  companies. — 
Such  consolidation  or  consolidations  with  either  or  with  any  of 
said  companies  shall  be  made  on  such  terms  as  shall  be  agreed  upon 
between  the  board  of  directors  of  said  Chicago  and  Northwestern 
Railway  Company,  and  the  board  of  directors  of  either  or  any  of 
the  companies  herein  named,  or  between  the  executive  committees 
of  such  boards,  or  either  of  them. 

Section  2.  The  articles  of  such  consolidation  or  consolidations 
shall  prescribe  the  name  of  such  consolidated  com  pan}',  and  such 
company  when  consolidated  may  have  and  exercise  all  the  powers 
now  conferred  by  the  laws  of  this  State,  or  of  any  other  State,  upon 
either  of  the  companies  named  herein. 

Section  3.  The  consolidated  company  created  under  the  provis- 
ions hereof  shall  have  the  power  to  construct  and  operate  a  line  of 
railroad,  so  as  to  connect  the  main  line  authorized  to  be  construct- 
ed by  the  said  Baraboo  Air-Line  Company  with  the  line  of  any  rail- 
road or  railway  in  Wisconsin  west  of  the  range-line  dividing  ranges 
two  (2)  and  three  (3)  east  of  the  fourth  (4th)  principal  meridian, 
and  to  operate  the  whole  or  any  portion  of  the  lines  of  either  or 
any  of  the  companies  in  this  act  named  as  a  portion  of  its  consoli- 
dated line. 

Section  4.  The  consolidated  company  created  under  the  provisions 
hereof  is  hereb}'  authorized,  in  its  corporate  capacity,  to  borrow  any 
sum  or  sums  of  money,  and  to  make,  execute,  and  deliver,  in  or  out  of 
this  State,  all  necessary  writings,  notes,  or  bonds  to  secure  the  pay- 
ment thereof,  or  for  any  other  purpose,  and  to  make,  execute,  and 
deliver  a  mortgage  or  mortgages,  upon  the  whole  cr  any  portion  of 
its  property,  to  secure  the  payment  of  any  such  writings,  notes,  or 
bonds.  Such  writings,  notes,  bonds,  mortgage,  or  mortgages  shall 
be  in  such  manner  and  form  as  the  board  of  directors  of  such  con- 
solidated company  or  the  executive  committee  thereof  shall  pre- 
scribe, and  may  contain  provisions  for  a  sinking-fund  or  for  the 
payment  of  a  portion  of  the  bonds  described  in  said  mortgage,  to 
be  selected  by  lot  in  the  manner  therein  provided,  in  any  year  or 
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years  before  the  whole  become  due,  so  that  all  of  said  bonds  shall 
be  paid  at  the  time  they  mature. 

Section  5.  All  acts  Jind  parts  of  acts  inconsistent  herewith  are 
hereby  repealed,  and  this  act  is  hereby  declared  to  be  a  public  act, 
shall  be  favorably  construed,  and  shall  take  effect  from  and  after  its 
passage  and  publication. 

Approved  February  17,  1871. 

Exhibit  17. 

This  indenture,  made  this  first  day  of  April,  A.  D.  1871,  by  and 
between  the  Chicago  and  Northwestern  Railway  Company,  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of  Wisconsin, 
party  of  the  first  part,  and  the  Farmers'  Loan  and  Trust  Company, 
a  corporation  of  the  State  of  New  York,  in  the  city  of  New  York, 
party  of  the  second  part,  witnesseth: 

Whereas,  by  an  act  of  the  legislature  of  the  said  State  of  Wis- 
consin, approved  on  the  17th  day  of  February,  A.  D.  1871,  entitled 
'*An  act  to  authorize  the' Chicago  and  Northwestern  Railway  Com- 
pany to  consolidate  with  the  Baraboo  Air-Line  Railroad  Company 
and  other  companies  therein  named,"  the  said  party  of  the  first 
part  and  the  Baraboo  Air-Line  Railroad  Company,  a  corporation 
duly  organized  under  the  laws  of  said  State,  were  authorized  to  con- 
solidate their  stock,  property,  and  franchise; 

And  whereas,  by  articles  of  consolidation  executed  by  the  said 
companies,  dated  the  tenth  day  of  March,  A.  D.  1871,  all  the  prop- 
erty, stock,  and  franchises  of  the  said  companies  were  consolidated, 
by  which  the  said  party  of  the  first  part  became  possessed  of  all 
the  proi>erty,  stock,  and  franchises  of  the  said  Baraboo  Air-Line 
Railroad  Company; 

And  whereas,  by  the  statutes  aforesaid  and  the  articles  of  consoli- 
dation aforesaid  the  party  of  the  first  part  is  fully  authorized  and 
empowered  to  construct,  and  is  now  engaged  in  the  construction  of, 
a  line  of  railroad  from  the  city  of  Madison,  Wisconsin,  to  a  point 
in  the  county  of  La  Crosse,  Wisconsin,  where  the  La  Crosse,  Trem- 
pealeau and  Prescott  Railroad  now  terminates,  a  distance  of  about 
one  hundred  and  twenty-six  miles,  the  same  being  an  extension  of 
its  present  line  of  railroad  from  the  said  city  of  Madison,  and 
known  as  the  Madison  extension  of  the  said  Chicago  and  North- 
western Railway; 

And  whereas,  the  said  party  of  the  first  part  is  by  said  statutes 
and  the  said  articles  of  consolidation  fully  authorized,  and  may 
hereafter  desire,  to  construct  a  line  of  railroad  from  some  point  of 
junction  with  the  line  hereinbefore  described,  commencing  at  a 
point  west  of  Reedsburg,  to  the  town  of  Tomah,  Wisconsin,  a  dis- 
tance of  about  thirty  miles; 

And  whereas,  for  the  purpose  of  constructing  the  said  line  of  rail- 
road from  Madison  aforesaid  to  the  said  La  Crosse,  Trempealeau  and 
Prescott  Railroad,  the  said  party  of  the  first  part  has  made  and  de- 
livered to  the  said  party  of  the  second  part  its  bonds,  designated  the 
"  Madison  extension  first-mortgage  sinking-fund  gold  bonds,"  bear- 
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ing  seven  per  cent,  interest,  free  oi  United  States  taxes,  at  the  rate 
of  twenty.five  thousand  dollars  per  mile,  amounting  in  the  aggre- 
gate to  the  sum  of  three  million  one  hundred  and  fifty  thousand 
dollars,  all  of  which  bonds  bear  date  on  the  first  day  of  April,  A.  D. 
1871,  are  payable,  principal  and  interest,  in  gold  coin  of  the  United 
States,  at  the  office  or  agency  of  the  party  of  the  first  part,  in  the 
city  of  New  York,  bear  interest  from  tneir  date  at  the  rate  of  seven 
per  cent,  per  annum,  payable  semi-annually,  on  the  first  day  of 
April  and  October  in  each  year,  and  numbered  consecutively. 
Those  numbered  from  1  to  1,300,  inclusive,  are  each  for  the  sum  of 
five  hundred  dollars,  and  those  numbered  from  1,301  to  3,800,  in- 
clusive, are  each  for  one  thousand  dollars,  and  are  all  of  l^ke  tenor, 
and  in  the  form  following: 

Exhibit  16. 

Ukited  States  of  America, 

State  of  Wisconsin. 

The  Chicago  and  Northwestern  Railmay  Company,  Madison  exten- 
sion first-mortgage  sinking-fund  golabonds^  hearing  seven  per  cent, 
interest-free  of  United  States  taxes. 

Know  all  men  by  these  presents,  that  the  Chicago  and  North- 
western Railway  Company  is  indebted  to  the  Farmers*  Loan  and 
Trust  Company,  of  the  city  of  New  York,  or  to  the  bearer  hereof, 
in  the  sum  of  dollars,  which  the  said  company  promise  to  pay 

to  the  said  Farmers*  Loan  and  Trust  Company  or  to  the  bearer 
hereof,  in  gold  coin  of  the  United  States,  on  the  first  day  of  April, 
in  the  3^ear  of  our  Lord  one  thousand  nine  hundred  and  eleven,  (A. 
D.  1911,)  at  its  office  or  agency  in  the  city  of  New  York,  with  in- 
terest thereon  from  the  first  day  of  April,  A.  D.  1871,  at  the  rate  of 
seven  per  cent,  per  annum,  payable  semi-annually,  on  the  first  days 
of  April  and  October  in  each  year,  in  gold  coin  of  the  United 
States,  on  the  presentation  and  surrender  of  the  annexed  coupons 
as  they  severally  become  due,  such  principal  and  interest  coupons 
to  be  paid  free  of  United  States  taxes. 

This  bond  is  one  of  an  issue  amounting  in  the  aggregate  to  three 
million  one  hundred  and  fifty  thousand  dollars,  and  consisting  of 
thirteen  hundred  bonds,  each  for  five  hundred  dollars,  numbered 
from  1  to  1,300,  inclusively,  and  of  two  thousand  five  hundred 
bonds,  each  for  one  thousand  dollars,  numbered  from  1,301  to  3,800, 
inclusively,  said  issue  being  at  the  rate  of  twenty-five  thousand  dol- 
lars per  mile  of  the  railroad  extending  from  Madison  to  a  junction 
with  the  La  Crosse,  Trempealeau  and  Prescott  Railroad,  which  lim- 
itation is  subject  to  a  contingent  additional  issue  of  seven  hundred 
and  fifty  thousand  dollars  of  bonds  for  the  construction  of  thirty 
miles  of  branch  railroad  to  Tomah,  Wisconsin,  in  addition  to  the 
railroad  above  described,  and  which  additional  issue,  if  made,  as 
well  as  the  bonds  herein  described,  will  be  secured  by  said  thirty 
miles  of  railroad,  in  addition  to  the  railroad  above  described;  all  of 
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which  bonds  are  to  be  of  like  tenor  and  effect,  and  shall  be  equally 
secured  by  a  deed  of  trust  or  mortgage  of  even  date  herewith,  duly 
executed  and  delivered  by  the  said  Chicago  and  Northwestern  Rail- 
way Company  to  the  Farmers,  Loan  and  Trust  Company,  convey- 
ing all  the  railroad  of  the  said  company  as  herein  described,  and 
the  equipments,  appurtenances,  and  franchises  therein  mentioned. 

This  bond  is  entitled  to  the  benefits  of  the  sinking-fund  by  the 
said  deed  of  trust  provided. 

This  bond  shall  pass  by  delivery  or  transfer  upon  the  books  of  the 
Chicago  jmd  Northwestern  Railway  Company,  in  the  city  of  New 
York,  or  at  any  other  place  where  the  company  may  keep  such 
transfer  books. 

After  a  registration  of  ownership,  certified  hereon  by  the  trans- 
fer-agent of  the  company,  no  transfer  except  upon  the  books  of  the 
company  shall  be  valid,  unless  the  last  transfer  be  to  bearer,  which 
shall  restore  transferability  by  delivery.  But  this  bond  shall  con- 
tinue subject  to  successive  registrations  and  transfers  to  bearer,  as 
aforesaid,  at  the  option  of  each  holder. 

This  bond  shall  not  be  obligatory  until  it  shall  have  been  authen- 
ticated by  a  certificate  endorsed  hereon  and  duly  signed  by  the 
trustee. 

In  witness  whereof  the  said  company  has  caused  its  corporate  seal 
to  be  hereto  affixed,  and  the  same  to  oe  attested  by  the  signatures 
of  its  president  and  secretary,  and  has  also  caused  the  coupons  here- 
to annexed  to  be  signed  by  itis  secretary,  on  this  first  day  of  April, 
A.  D.  1871. 

,  President, 
,  Secretary. 

And  whereas  the  intention  of  these  presents  is,  and  is  hereby  de- 
clared to  be,  that  all  of  the  bonds,  whether  now  issued  and  being 
of  the  original  issue  of  bonds  amounting  in  the  aggregate  to  $3,- 
150,000,  or  hereafter  to  be  issued  pursuant  to  the  provision  for  an 
additional  issue  of  similar  bonds  to  an  aggregate  amount  not  ex- 
ceeding $750,000,  for  the  construction  of  the  said  branch  railroad 
to  Tomdi,  aforesaid,  shall  be  equally,  in  all  respects,  secured  by 
these  presents  without  preference,  priority,  or  discrimination  on  an 
account  or  with  reference  to  the  term  of  the  actual  issue  of  the 
said  bonds  or  any  of  them: 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  party  of 
the  first  part,  for  and  in  consideration  of  the  premises  and  the  sum 
of  one  dollar  to  it  duly  paid  to  the  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  and  in  order  to  secure  the 
payment  of  the  principtd  and  interest  of  the  bonds  aforesaid  issued 
or  to  be  issued  sua  herein  recited  and  provided,  and  every  part  of 
said  principal  and  interest  as  the  same  shall  become  payable,  ac- 
cording to  the  tenor  of  the  said  bonds,  and  of  the  coupons  thereto 
annex^,  hath  granted,  bargained,  and  sold,  and  by  these  presents 
doth  grant,  bargain,  sell,  convey,  and  transfer,  unto  the  said  party 
of  the  second  part,  its  successors  and  assigns,  aU  and  singular  the 
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railroad  of  the  party  of  the  first  part  now  being  constructed  from 
the  city  of  Madison,  in  the  State  of  Wisconsin,  to  a  junction  with 
the  La  Crosse,  Trempeleau  and  Prescott  Railroad,  near  the  city  of 
La  Crosse,  La  Crosse  County,  Wisconsin,  being  a  distance  of  about 
one  hundred  and  twent3*-six  miles,  more,  or  less,  including  all  the 
railways,  ways,  right  of  way,  depot-grounds,  and  other  lands;  all 
tracks,  bridges,  viaducts,  culverts,  fences,  and  other  structures;  all 
depots,  station-houses,  engine-houses,  car-houses,  &eight-houses, 
wood-houses  and  other  buildings;  and  all  machine  and  other  shops, 
whether  now  held  or  hereafter  acquired  for  use  in  connection  with 
the  said  hereinafter  mentioned  and  described  railroad,  or  the  busi- 
ness thereof;  and  including,  also,  all  locomotives,  tenders,  cars,  and 
other  rolling-stock  or  equipment;  a;nd  all  machinery,  tools,  imple- 
ments, fuel,  and  materials  for  the  constructing,  operating,  repairing, 
or  replacing  the  said  railroad,  or  any  part  thereof,  or  any  of  its 
equipments  or  appurtenances,  whether  now  held  or  hereafter  ac^ 
Quired,  all  of  which  things  are  hereby  declared  to  be  appurtenances 
and  fixtures  of  the  said  railroad;  and  including,  also,  all  franchises 
connected  with  or  relating  to  said  railroad,  or  the  construction, 
maintenance,  or  use  thereof,  now  held  or  hereafter  acquired  by 
the  party  of  the  first  par|,  including  the  franchise  to  be  a  corporation 
together  with  all  and  singular  tHe  tenements,  hereditaments,  and 
appurtenances  thereto  belonging  or  in  anywise  appertaining;  and 
the  reversions,  remainders,  tolls,  incomes,  rents,  issues,  and  profits 
thereof:  and  also  all  the  estate,  right,  title,  interest,  property,  pos- 
session, claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity, 
of  the  said  party  of  the  first  part  of,  ia,  and  to  the  same,  and  any 
and  every  part  thereof,  with  the  appurtenances; 

To  have  and  to  hold  the  above  mentioned  and  described  premises 
unto  the  said  party  of  the  second  part,  its  successors  and  assigns, 
to  its  and  their  own  and  only,  proper  use,  benefit  and  behoof  forev- 
er, in  trust,  nevertheless,  to  and  for  the  uses  and  purposes,  and  sub- 
ject to  the  powers  herein  declared,  granted,  or  expressed,  to  wit: 

Article  first.  That  the  party  of  the  first  part  shall  and  will 
pay  the  principal  and  interest  of  the  said  bonds  to  the  several  hold- 
ers or  owners  thereof  when  and  as  the  same  shall  become  due  and 
payable  according  to  the  tenor  and  effect  of  the  said  bonds  and 
coupons,  and  shall  and  will  assume  and  pay  all  taxes  that  may  be 
assessed  upon  the  same  from  time  to  time  by  the  United  States  of 
America. 

Article  second.  Until  default  shall  be  made  in  the  payment  of 
the  principal  or  interest,  or  some  part  thereof,  of  the  said  bonds, 
or  some  one  of  them,  or  until  defsiult  shall  be  made  or  have  occur- 
red in  respects  to  something  by  these  presents  required  to  be  ob- 
served, performed,  or  kept  by  the  party  of  the  first  part,  the  said 
party  of  the  first  part  snail  be  suffered  and  permitted  to  possess, 
manage,  operate,  and  enjoy  the  railroad,  equipments,  appurtenances, 
property,  and  franchises  aforesaid,  and  to  take  and  use  the  rents, 
revenues,  incomes,  profits,  tolls,  and  issues  thereof,  in  the  same 
manner  and  with  the  same  effect  as  if  this  deed  had  not  been 
made. 
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Article  third.  In  case  default  shall  be  made  in  the  payment  of 
any  interest  on  any  of  the  aforesaid  bonds  issued  or  to  be  issued, 
according  to  the  tenor  of  the  coupons  hereto  annexed,  or  the  pro- 
visions hereof  or  in  any  requirement  hereof  to  be  done  or  kept  by 
the  party  of  the  first  part,  and  if  such  default  shall  continue  for 
the  period  of  six  months,  it  shall  be  lawful  for  the  said  trustee  or 
its  successor,  personally  or  by  its  attorneys  or  agents,  to  enter  into 
and  upon  all  and  singular  the  premises  hereby  conveyed  or  intend- 
ed so  to  be,  and  each  and  every  part  thereof,  and  to  have,  hold,  and 
use  the  same,  operating  by  its  superintendants,  managers,  receivers, 
or  servents,  or  other  attorneys  or  agents,  the  said  railroad,  and  con- 
ducting the  business  thereof  and  exercising  the  franchises  pertain- 
ing thereto,  and  making,  from  time  to  time  all  repairs  and  replace- 
ments and  such  useful  alterations,  additions,  and  improvements 
thereto  as  may  seem  to  it  to  be  judicious,  and  to  collect  and  receive 
all  tolls,  freights,  incomes,  rents,  issues,  and  profits  of  the  same, 
and  of  every  part  thereof;  and  after  deducting  the  expenses  of  op- 
erating the  said  railroad  and  conducting  its  business,  and  of  all  the 
said  repairs,  replacements,  alterations,  additions  and  improvements, 
and  all  payments  which  may  be  made  for  taxes,  assessments, 
charges,  or  liens  prior  to  the  lien  of  these  presents  upon  the  said 
premises,  or  any  part  thereof,  as  well  as  just  compensation  for  its 
own  services  and  for  the  services  of  such  attorneys  and  counsel  as 
may  have  been  by  it  employed,  to  applv  the  money  arising  as 
aforesaid  to  the  payment  of  interest,  in  tne  order  in  which  such 
interest  shall  have  become  or  shall  become  due,  ratably  to  the  per- 
sons holding  the  coupons  evidencing  the  right  to  such  interest. 
And,  in  case  all  the  said  payments  shall  have  been  made  in  full,  and 
no  sale  shall  have  been  made  in  conformity  hereto,  the  said  trustee, 
after  making  such  provision  as  to  it  may  seem  advisable  for  any 
half  years*  interest  next  to  fall  due,  shall  restore  the  possession  of 
the  premises  hereby  conveyed  unto  the  said  party  of  the  first  part, 
its  successors,  or  assigns:  Provided,  That  if  any  of  the  defaults 
hereinbefore  specified  are  subsequently  made,  such  restoration  shall 
not,  nor  shall  any  previous  entry,  be  construed  to  exhaust  or  in  any 
manner  impair  tne  powers  of  entry  or  sale  or  any  powers  hereby 
granted  or  conferred  upon  the  said  trustee. 

Article  fourth.  In  case  default  shall  be  made,  as  aforesaid,  and 
shall  continue  as  aforesaid,  or  in  case  default  shall  be  made  in  the 
payment  of  any  principal  of  any  of  the  said  bonds,  it  shall  like- 
wise be  lawful  for  the  said  trustee,  after  entry  as  aforesaid,  or  other 
entry,  or  without  entry,  to  sell  and  dispose  of  all  and  singular  the 
premises  hereby  conveyed,  or  intended  so  to  be,  or  any  part  thereof, 
at  public  auction,  in  the  city  of  New  York  or  in  the  city  of  Chi- 
cago, or  at  such  place  within  the  State  in  which  the  said  railroad  is 
situate,  or  either  of  them,  as  the  said  trustee  may  designate,  and  at 
such  time  as  it  may  appoint,  having  first  given  notice  of  the  place 
and  the  time  by  advertisement,  published  not  less  than  three  times 
a  week  for  twelve  weeks,  in  one  or  more  newspapers  in  each  of  the 
cities  of  New  York  and  Chicago,  or  to  adjourn  the  said  sale  from 
time  to  time,  in  its  discretion;  and,  if  so  adjourning,  to  make  the 
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same  without  further  notice,  at  the  time  and  place  to  which  the 
same  may  be  so  adjourned;  and  to  make  and  deliver  to  the  purcha- 
ser or  purchasers  thereof  good  and  sufl&cient  deed  or  deeds  in  the 
^  law  for  the  same  in  fee-simple;  which  sale,  made  as  aforesaid,  shall 
be  a  perpetual  bar,  both  in  law  and  equity,  against  the  party  of  the 
first  part,  and  all  other  persons  lawfully  claiming,  or  to  claim,  the 
said  premises,  or  any  part  thereof,  by  form,  through  or  under  the 
said  party  of  the  first  part;  and  after  deducting  from  the  proceeds 
of  such  sale  just  allowances  for  all  expenses,  of  the  said  sale,  in- 
cluding attorneys^  and  counsel  fees,  and  all  other  expenses,  advan- 
ces, or  liabilities  which  may  have  been  made  or  incurred  by  the  said 
trustee  in  operating  and  maintaining  the  said  railroad,  or  in  man- 
aging the  business  while  in  possession,  and  in  arranging  for  and 
completing  the  sale  thereof,  and  all  payments  which  may  have  been 
made  by  it  for  taxes  or  assessments,  and  for  charges  or  liens  prior 
to  the  lien  of  these  presents  on  the  said  premises,  or  any  part  there- 
of, as  well  as  compensation  for  its  services,  to  apply  the  said  pro- 
ceeds to  the  payment  of  the  principal  of  such  of  the  aforesaid  bonds 
as  may  be  at  that  time  unpaid,  whether  or  not  the  same  shall  have 
previously  become  due,  and  of  the  interest  which  shall  at  that  time 
have  accrued  on  the  principal  and  be  unpaid,  without  discrimin- 
ation or  preference,  but  ratably  to  the  aggregate  amount  of  such 
unpaid  principal  and  accrued  and  unpaid  interest;  and  if,  after  the 
satisfaction  thereof,  a  surplus  of  the  said  proceeds  shall  remain,  to 
pay  over  the  said  surplus  to  the  said  railway  company,  or  to  ren- 
der the  same  as  any  court  of  competent  jurisdiction  shall  order. 

And  it  is  hereby  declared  that  the  receipt  or  receipts  of  the  said 
trustee  shall  be  a  sufficient  discharge  to  the  purchaser  or  purchasers 
of  the  premises  for  his  or  their  purchase-money;  and  that  such  pur- 
chaser or  purchasers,  his  or  their  heirs,  executors,  administrators, 
shall  not,  after  payment  thereof,  and  having  such  receipt,  be  liable 
to  see  to  its  being  applied  upon  or  for  the  trusts  and  purposes  of 
these  presents,  or  in  any  manner  howsoever  be  answerable  for  any 
loss,  misapplication,  or  non-application  of  such  purchase-money,  or 
any  part  thereof,  or  be  obliged  to  enquire  into  the  necessity,  expedi- 
ency, or  authority  of  or  for  any  such  sale. 

Article  fifth.  At  any  sale  of  the  aforesaid  property,  or  any 
part  thereof,  whether  made  by  virtue  of  the  power  herein  granted, 
or  by  judicial  authority,  the  trustee  may,  in  its  discretion,  bid  for 
any  purchase,  or  cause  to  be  bidden  for  and  purchased,  the  proper- 
ty so  sold,  or  any  part  thereof,  in  behalf  of  the  holders  of  the  bonds 
secured  by  this  instrument,  and  then  outstanding,  in  the  propor- 
tion of  the  respective  interests  of  such  bondholders,  at  a  reasonable 
price,  if  but  a  portion  of  the  said  property  shall  be  sold;  or  if  all 
of  it  be  sold,  at  a  price  not  exceeding  the  whole  amount  of  such 
bonds  then  outstanding,  vrith  the  interest  accrued  thereon. 

Article  sixth.  In  case  default  shall  be  made  in  the  payment  of 
any  half  yearns  interest  on  any  of  the  aforesaid  bonds,  at  the  time 
and  in  the  manner  in  the  coupon  issued  therewith  provided,  the 
said  coupon  having  been  presented,  and  the  payment  of  the  interest 
therein  specified  having  been  demanded,  and  if  such  default  shall 
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continue  for  the  period  of  six  months  after  the  said  coupon  shall 
have  become  due  and  payable  then  and  there,  upon  the  principal  of 
all  the  bonds  secured  thereby,  shall,  at  the  election  of  the  trustee, 
become'immediately  due  and  payable,  anything  contained  in  the  said 
bonds  or  herein  to  the  contrary  notwitnstanding;  but  a  majority  in 
interest  of  the  holders  of  the  said  bonds  may,  by  an  instrument  in. 
writing  signed  by  said  majority,  before  the  interest  in  arrear  shall  be 
paid,  instruct  the  trustee  to  declare  the  said  principal  to  be  due,  or 
to  waive  the  right  so  to  declare,  on  such  terms  and  conditions  as 
such  majority  shall  deem  proper,  or  may  annul  or  reverse  the  elec- 
tion of  the  trustee:  Provided,  That  no  action  of  the  trustee  or 
bondholder  shall  extend  to  or  be  taken  to  effect  any  subsequent 
default  or  to  impair  the  rights  resulting  therefrom. 

Article  seventh.  At  the  end  of  every  year,  commencing  on  the 
first  dayof  April,  in  the  year  1876,  during  virhich  the  net  earnings  of 
the  said  railroad  shall  exceed  the  amount  necessary  to  pay  the  in- 
terest upon  all  of  the  bonds  of  the  said  company  secured  by  these 
presents  and  then  outstanding,  to  the  payment  of  which  these 
presents  are  subject  and  which  shall  be  then  outstanding,  such  sur- 
plus to  the  amount  of  twenty-three  thousand  dollars  shall  be  reser- 
ved, and  shall,  within  sixty  days  thereafter,  be  paid  over  to,  or  a 
like  amount  of  the  bonds  of  the  party  of  the  first  part  described  in 
this  article,  at  their  par  value,  shall  be  deposited  with  the  trustee 
as  a  sinking  fund  for  the  redemption  of  the  bonds  secured  by  these 
presents. 

The  trustee  shall  at  once  deposit  the  said  surplus  so  paid  over  to 
it  in  any  depository  in  the  city  of  New  York  deemed  by  it  to  be 
safe,  and  the  said  moneys,  together  with  all  accumulations  of  inter- 
est theoreon  which  may  actually  come  within  the  disposal  of  the 
said  trustee,  shall,  after  paying  expenses  of  the  trust,  be  invested  by 
the  said  trustee  in  the  manner  following;  that  is  to  say: 

First.  In  the  purchase  of  the  bonds  secured  by  these  presents: 

Secondlv.  If  the  said  trustee  shall  be  unable  to  purchase  the 
aforesaid  bonds  at  par  or  less,  then  the  said  trustee  shall  pur- 
chase at  public  or  private  sale,  at  the  lowest  price  (not  above  par) 
at  which  it  may  be  able  to  obtain  the  same,  not  exceeding  their 
market-value  at  the  New  York  Stock  Exchange,  any  other  of  the 
railroad  bonds  issued  by  the  party  of  the  first  part,  or  by  any  com- 
pany consolidated  with  it,  or  for  which  it  is,  or  shall  hereafter  be, 
responsible;  and  the  bonds  so  purchased  or  delivered  to  the  said 
trustee  on  account  of  the  sinking  fund  shall  be  deposited  with  the 
depository  deemed  by  the  trustee  to  be  safe  aforesaid,  and  be  imme- 
diately registered,  stamped,  or  endorsed  as  belonging  to  the  said 
sinking  fund,  but  shall  remain  in  force,  and  the  interest  thereon 
shall  continue  t(»  be  paid  by  the  said  party  of  the  first  part,  and  the 
amount  of  such  interest  sHall  be  added 'and  applied  as  a  part  of  the 
capital  of  the  sinking  fund  hereby  established,  and  be  invested  in 
the  purchase  of  other  bonds,  in  the  same  manner  as  the  annual 
payments  to  the  sinking  fund  herein  above  provided  for. 

And  in  case  the  said  bonds  cannot  be  purchased  at  such  rate 
within  three  months,  then  the  said  money  shall  be  invested  in  such 
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manner  as  the  trustee  may  deem  proper:  Provided,  nevertheless, 
That  it  shall  be  at  all  times  competent  for  the  party  of  the  first 
part  and  the  holders  of  the  bonds  secured  hereby,  acting  by  a  ma- 
jority in  interest,  to  enter  into  any  new  agreement  which  they  may 
deem  necessary  or  proner  for  the  modification  of  the  sinking  fund 
hereby  established  or  tne  regulation  of  investments  under  the  same. 

Abticlb  eighth.  The  trustee  shall  have  power,  in  its  discretion, 
upon  the  written  request  of  the  party  of  the  first  part,  to  convey, 
by  way  of  release  or  otherwise,  to  the  versons  designated  by  the 
did  r^lway  company,  any  lands  acqairefor  held  for  the  purposes 
of  stations,  depots,  shops,  or  other  buildings,  and  shall  also  have 
power  to  convey  as  aforesaid,  on  like  request,  any  lands  or  property 
which  in  the  judgment  of  the  trustee  shall  not  be  necessary  for  use 
in  connection  witn  the  said  railroad,  or  which  may  have  been  held 
for  a  supply  of  fuel,  gravel,  or  other  material,  and  dso  to  convev 
as  aforesaid,  on  like  request,  any  lands  not  occupied  by  the  track 
which  may  become  disused  by  reason  of  a  change  of  the  location  of 
any  station-house,  depot,  shop,  or  other  buildmg  connected  with 
the  said  railroad,  and  such  lands  occupied  by  the  track  and  adja- 
cent to  such  station-house,  depot,  shop,  or  other  building  as  the 
said  railway  company  may  deem  it  expedient  to  disuse  or  abandon 
by  reason  of  such  change,  and  to  consent  to  any  such  change,  and 
to  make  and  deliver  the  conveyances  necessary  to  carry  the  same 
into  effect;  but  any  lands  which  may  be  acquired  for  permanent 
use  in  substitution  for  any  so  released,  shall  be  conveyed  to  the 
trustee  upon  the  trusts  of  these  presents,  and  the  trustee  shall  also 
have  full  power  to  allow  the  said  railway  company,  from  time  to 
time,  to  dispose  of,  according  to  its  discretion,  such  portions  of  the 
equipments,  machinery,  and  implements,  at  any  time  held  or  ac- 
quired for  the  use  of  tLe  said  railroad,  as  may  have  become  unfit 
for  such  use,  replacing  the  same  by  new,  which  shall  be  conveyed 
to  the  trustee  or  be  otherwise  made  subject  to  the  operation  of  tliese 
presents. 

Article  ninth.  If  the  party  of  the  first  part  shall  well  and  truly 
pay  the  sum  of  money  herein  required  to  be  paid  by  the  said  com- 
pany, and  all  interests  thereon,  at  the  time  and  in  the  manner  here- 
in specified,  and  shall  well  and  truly  keep  and  perform  all  the 
things  herein  required  to  be  kept  or  performed  by  the  said  railway 
company  according  to  the  true  intent  and  meaning  of  these  pres- 
ents, then  and  in  that  case  the  estate,  right,  title,  and  interest  of 
the  said  party  of  the  second  part,  and  of  its  successors  in  the  trust 
hereby  created,  shall  cease,  determine,  and  become  void;  otherwise 
the  same  shall  be  and  remain  in  full  force  and  virtue. 

Article  tenth.  It  is  hereby  declared  and  agreed  that  it  shall  be 
the  duty  of  the  trustee  to  exercise  the  power  of  entry  hereby 
granted,  of  the  power  of  sale  hereby  granted,  or  both,  or  to  take 
appropriate  proceedings  in  equity  or  at  law  to  enforce  the  rights  of 
the  bondholaers  under  these  presents,  upon  the  requisition  in  writ- 
ing, as  hereinafter  specified. 

1.  If  the  default  be  as  to  interest  or  principal  of  any  bonds,  such 
requisition  upon  the  said  trustee  shall  be  by  holders  of  not  less  than 
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one  hundred  thousand  dollars  in  aggregate  amount  of  the  said 
bonds,  and  upon  such  requisition,  and  a  proper  indemnification  by 
the  persons  making  the  same  to  the  trustees,  against  the  costs  and 
expenses  to  be  by  tne  said  trustee  incurred,  it  snail  be  the  duty  of 
the  trustee  to  enforce  the  rights  of  the  bondholders,  under  these 
presents,  by  entry,  sale,  or  legal  proceedings,  as  it,  being  advised  by 
council  learned  in  the  law,  shall  deem  most  expedient  for  the  inter- 
ests of  all  the  holders  of  the  said  bonds. 

2.  If  the  default  be  in  the  omission  of  any  act  or  thing  required 
by  the  covenant  hereinafter  contained,  for  the  further  assuring  of 
the  title  of  the  trustee  to  any  property  or  franchises  now  possessed 
or  hereafter  acquired,  or  in  the  omission  to  comply  with  any  other 
provision  hereii^  contained,  to  be  performed  or  kept  by  the  said  rail- 
^mty  company,  then,  and  in  either  of  such  cases,  the  requisition 
shall  be  as  afores{^d;  but  it  shall  be  within  the  discretion  of  the 
tmstee  to  enforce  or  waive  the  rights  of  the  bondholders  by  reason 
of  such  default,  subject  to  the  power  hereby  declared  of  a  majority 
in  interest  of  the  holders  of  the  said  bonds,  by  requisition  in  writ- 
ing signed  by  ^uch  majority,  to  instruct  the  said  trustee  to  waive 
such  default,  or  upon  adequate  indemnity,  as  aforesaid  to  enforce 
their  rights  by  reason  thereof:  Provided,  That  no  action  of  the 
said  trustee  or  bondholders,  or  both,  in  waiving  such  default,  or 
otherwise,  shall  extend  to  or  be  taken  to  eflFect  any  subsequent  de- 
fault, or  to  impair  the  rights  resulting  therefrom. 

Article  eleventh.  Is  is  mutually  agreed  by  and  between  the 
parties  hereto,  that  the  word  "  trustee,"  as  used  in  these  presents, 
shall  be  construed  to  mean  the  trustee  for  the  time  being,  whether 
original  or  new. 

And  it  is  mutually  £^reed«  by  and  between  the  parties  hereto,  as 
a  condition  on  which  the  party  of  the  second  part  has  assented  to 
these  presents,  that  the  said  trustee  shall  be  entitled  to  just  cem- 
pensatiori  for  all  services  which  it  may  hereafter  render  in  its  trust, 
to  be  paid  by  the  said  railway  company  or  out  of  the  income  of 
the  property,  and  for  that  purpose  may  at  any  t^me  apply  to  the 
courts,  without  notice  to  any  pei'son  but  the  said  party  of  the  first 
part,  that  said  trustee  or  any  successor  may  resign  and  discharge 
itself  of  the  trust  created  by  these  presents,  by  notice  in  writing  to 
the  said  railway  company  three  months  before  such  resignation 
shall  take  effect,  or  such  shorter  time  as  the  said  railway  company 
may  accept  as  adequate  notice  and  upon  the  due  execution  of  the 
conveyances  hereinafter  required ;  that  the  said  trustee  may  be  re- 
moved by  a  majority  in  interest  of  the  holders  of  the  aforesaid 
bonds,  by  an  instrument  in  writing,  signed  by  such  majority;  that 
in  case  at  any  time  hereafter  the  said  trustee,  or  any  trustee  here- 
after appointed,  shall  resign  or  be  removed  as  herein  provided,  or 
by  a  court  of  competent  jurisdiction,  or  shall  become  incapable  or 
unfit  to  act  in  the  said  trust,  a  successor  to  such  trustee  shall  be  ap- 
pointed by  the  holders,  for  the  tiixie  being,  of  a  majority  in  interest 
of  the  said  bonds  then  outstanding,  by  an  instrument  in  writing 
signed  by  such  majority;  and  the  trustee  so  appointed  shall  there- 
upon become  vested  with  all  the  powers,  authorities  and  estates 
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granted  to  or  conferred  upon  the  party  of  the  second  part  by  these 
presents,  and  all  the  rights  and  interests  requisite  to  enable  it  to 
execute  the  purposes  of  this  trust,  without  any  further  assurance 
or  conveyance  so  far  as  such  efiFect  may  be  lawful;  and  upon  the 
resignation  or  removal  of  any  trustee,  or  any  appointment  in  its 
place  in  pursuance  of  these  presents,  all  its  powers  and  authorities 
by  virtue  hereof  shall  cease,  and  all  the  estate,  right,  title,  and  in- 
terest in  the  said  premises  of  any  trustee  so  resigning  or  being  re- 
moved shall  wholly  cease  and  determine,  but  the  said  trustee  so  re- 
signed or  being  removed  shall,  on  the  written  request  of  the  new 
trustee  who  maybe  appointed,  immediately  execute  a  deed  or  deeds 
of  conveyance  to  vest  in  such  new  trustee,  upon  the  trusts  herein 
expressed,  all  the  property,  rights,  and  franchises  which  may  be  at 
that  time  held  upon  the  said  trustee :  Provided,  nevertheless,  and  it 
is  hereby  agreed  and  declared,  that  in  case  it  shall  at  any  time  here- 
after prove  impracticable,  after  reasonable  exertions,  to  appoint,  in 
the  manner  hereinbefore  provided,  a  successor  in  any  vacancy 
which  may.  have  happened  in  said  trust,  application  in  behalf  of 
all  the  holders  of  the  bonds  secured  hereby  may  be  made  by  holders 
of  the  said  bonds  to  the  aggregate  amount  of  one  hundred  thous- 
and dollars  to  any  circuit  court  of  the  United  States  for  any  judi- 
cial district  in  which  any  part  of  the  aforesaid  railroad  may  be  situ- 
ate, for  the  appointment  of  anew  trustee. 

It  is  also  mutually  agreed  that  the  said  party  of  the  second  part, 
and  its  successor  in  the  trust,  shall  be  accountable  for  reasonable 
diligence  in  the  management  thereof,  but  shall  not  be  responsible 
for  the  acts  or  defaults  of  any  agent  employed  by  it  in  good  faith. 

And  the  said  party  of  the  first  part,  for  iteelf  and  its  successors, 
in  consideration  of  the  premises  and  of  one  dollar  to  it  duly  paid 
by  the  said  party. of  the  second  part,  the  receipt  whereof  is  nereby 
acknowledged,  hereby  further  covenants  and  agrees  to  and  with  the 
said  party  of  the  second  part,  its  successors  and  assigns  that  the 
said  party  of  the  first  part,  and  its  successors,  shall  and  will  from 
time  to  time,  and  at  all  times  hereafter,  and  as  often  as  thereunto 
requested  by  the  trustee,  execute,  deliver,  and  acknowledge  all  such 
farther  deeas,  conveyances,  and  assurances  in  the  law,  for  the  bet- 
ter assuring  unto  the  said  trustee  the  railroads,  equipments,  and 
appurtenances  hereinbefore  mentioned,  or  intended  30  to  be,  and  all 
other  property  and  things  whatsoever,  which  may  be  hereafter  ac- 
quired for  use  in  connection  with  the  same,  or  any  part  thereof,  and 
any  franchises  pertaining  thereto,  now  held  or  hereafter  acquired 
as  by  the  said  trustee,  or  by  its  counsel  learned  in  the  law,  shall  be 
reasonably  advised,  devised,  or  required. 

Aetjclb  twelfth.  The  party  of  the  first  part  hereby  expressly 
reserves  full  power  and  authority  in  its  own  discretion,  at  any  time 
hereafter,  having  first  determined  to  construct  a  branch  line  of 
railroad  from  some  point  of  junction  with  its  said  main  line,  here- 
inbefore particularly  described,  to  .  the  said  town  of  Tomah,  Wis- 
consin, to  issue  an  additional  amount  of  its  first-mortgage  bonds, 
not  exceeding  in  the  aggregate  the  sum  of  seven  hundred  and  fifty 
thousand  dollars,  to  aid  in  the  construction  of  such  branch  road, 
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such  bonds  to  be  numbered  consecutiyely,  commencing  with  the 
number  3801,  to  be  each  for  the  sum  of  one  thousand  dollars,  bear- 
ing date  on  the  1st  day  of  April,  A.  D.  1871,  and  payable  in  gold 
com  of  the  United  States,  on  the  first  day  of  April,  A.  D.  1911, 
with  semi-annual  interest  at  seven  per  cent.,  payaole  in  coin  of  the 
United  States  on  the  first  day  of  April  and  October  in  each  year, 
and  to  be  in  all  respects  of  like  form,  tenor  and  effect  with  the 
bonds  hereinbefore  more  particularly  described  and  set  forth,  and 
when  issued  shall  be  equally,  in  all  respects,  secured  by  these  pres- 
ents, with  such  bonds,  without  any  preference,  priority,  or  discrim- 
ination on  account  of  or  with  reference  to  the  time  of  the  actual 
issue  of  the  said  bonds  or  any  of  them. 

And  the  said  party  of  the  first  part,  in  consideration  of  the  prem- 
ises and  of  one  dollar  to  it  paid  by  the  party  of  the  second  part,  the 
receipt  of  which  is  hereby  acknowledged,  further  covenants  and 
agrees  that  before  it  issues  any  of  the  bonds  in  this  article  described, 
to  assist  in  the  construction  of  said  branch  railroad  to  the  said  town 
of  Tomah,  it  will  execute,  acknowledge,  and  deliver  to  the  said  par- 
ty of  the  second  part,  or  its  successor  or  successors  in  the  trust  here- 
by created,  such  deeds,  conveyances,  and  assurances  as  shall  be  nec- 
essary and  sufficient  to  extend  the  lien  created  by  this  deed  of  trust, 
over  the  whole  of  said  line  of  branch  railroad  hereinbefore  more 
particularly  described,  including  all  ancf  singular  the  rights  of  way, 
depot-grounds,  and  ether  lands,  all  tracks,  bridges,  and  other  struc- 
tures, all  depots,  station-houses,  engine-houses,  and  other  buildings, 
and  all  other  appurtenances  and  fixtures  thereto  belonging  or  in  any 
way  appertaining;  so  that  all  the  said  line  of  railroad,  including 
the  said  branch  to  Tomah,  shall  be  subject  to  the  lien  created  by 
this  deed,  for  the  uses  and  purposes  herein  more  fiiUy  expressed. 

And  said  party  of  the  first  part  further  covenants  and  agrees, 
that  such  further  deed,  conveyance,  or  assurance  shall  provide  for 
an  additional  sinking-fund  for  the  redemption  of  such  further  is3ue 
or  bonds,  commencing  on  the  said  1st  day  of  April,  A.  D.  1876, 
that  shall  bear  the  same  proportion  to  the  amount  of  such  further 
issue  as  the  sinking-fund  provided  by  article  7  hereof  bears  to  the 
said  issue  of  $3,150,000  of  bonds. 

And  the  said  party  of  the  first  part,  for  itself  and  its  successor, 
in  consideration  of  the  premises  and  of  one  dollar  to  it  duly  paid 
by  the  said  party  of  the  second  part,  its  successors  and  assigns,  that 
it,  the  said  party  of  the  first  part  and  its  successors,  shall  and  will 
at  all  times  hereafter,  keep  open  an  office  or  agency  in  the  city  of 
New  York,  for  the  payment  of  the  principal  and  interest  of  and 
upon  the  bonds  hereinbefore  recited  and  described,  as  the  same  shall 
become  payable,  and  for  the  transfer  and  registration  of  the  said 
bonds;  and  that  any  and  every  default  in  the  due  performance  of 
this  covenant  shall  be  deemed  and  taken  to  be  a  waiver  of  present- 
ment and  a  demand  of  payment  of  all  and  every  of  the-  bonds  and 
coupons  aforesaid,  which  may  become  payable  during  the  contin- 
uance of  such  default. 

In  testimony  whereof  the  said  party  of  the  first  part  has  caused 
its  corporate  seal  to  be  affixed  to  these  presents,  and  the  same  to  be 
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attested  by  the  signatures  of  its  president  and  secretary;  and  the 
said  party  of  the  second  part  has  caused  its  corporate  seal  to  be  af- 
fixed to  these  presents,  and  the  same  to  be  attested  by  the  signatures 
of  its  president  and  secretary,  to  testify  its  acceptance  of  the  said 
trust,  the  date  and  year  first  above  written. 

,  President. 

,  Secretary. 

Exhibit  18. 

^  Copy  of  coupon  bond. 

States  of  Illinois,  Wisconsin,  Michigan,  Iowa,  Minnesota,  and  Ter- 
ritory of  Dakota. 

$1,000.]  [$1,000. 

Chicago  and  Northwestern  Railway  Company. 

No.    .]  General  consolidated  gold^nd.  No    .] 

For  yalue  received,  the  Chicago  &  Northwestern  Railway  Com- 

f)any  promises  to  the  bearer  hereof  the  sum  of  one  thousand  dol- 
ars  in  gold  coin  of  the  United  States,  on  the  first  day  of  Decem- 
ber, in  the  year  one  thousand  nine  hundred  and  two,  with  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum,  payable  semi- 
annually in  gold,  on  the  first  days  of  June  and  December  of  each 
year,  until  the  principal  sum  shall  become  due,  upon  presentation 
of  the  annexed  coupons,  as  they  respectively  fall  due,  at  the  office 
or  agency  of  the  Chicago  and  Northwestern  Railway  Company  in 
the  city  of  New  York. 

This  bond  is  one  of  a  series  of  coupon  and  registered  bondb,  is- 
sued and  to  be  issued,  to  an  aggregate  amount  not  exceeding  forty- 
eight  millions  of  dollars,  for  tne  purpose  of  consolidating  the  en- 
tire  mortgage  debts  of  said  railway  company,  and  of  the  several 
railroad  ana  railway  companies  whose' stock  is  owned  and  whose 
railroads  are  controlled  and  operated  by  it,  and  which  shall  become 
consolidated  with  it,  and  is  secured  by  a  deed  of  trust,  bearing  date 
on  the  thirtieth  day  of  November.  A.  D.  1862,  upon  all  the  lines  of 
railroad,  franchises  and  property  of  said  Chicago<and  Northwestern 
Railway  Company,  and  of  the  other  companies  aforesaid  severally. 

The  deed  of  trust  provides  for  a  sinking  fund,  to  be  applied  an- 
nually to  the  purchase  and  cancellation  of  this  debt. 

This  bond  is  convertible  into  a  registered  bond  of  said  company 
of  the  same  issue,  in  amounts  of  one  thousand,  five  thousand,  and 
ten  thousand  dollars,  at  the  office  or  agency  of  said  company  in 
the  city  of  New  York. 

This  bond  shall  not  become  obligatory  until  it  shall  have  been 
authenticated  by  a  certificate  endorsed  hereon  and  duly  signed  by 
the  trustee. 

In  witness  whereof  the  said  Chicago  and  Northwestern  Railway 
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Company  has  caused  its  corporate  seal  to  be  hereto  afBxed,  and  the 
same  to  be  attested  by  the  signatures  of  its  president  and  secretary, 
and  has  also  caused  tne  coupons  hereto  annexed  to  be  signed  By 
its  secretary  on  the  30th  day  of  November,  A.  D.  1872. 

,  President 
Secretary, 

C  Sb  N.  W. 

r'y  CO. 

SEAL. 

It  is  hereby  certified  that  the  above  bond  is  one  of  the  bonds 
secured  bv  the  deed  of  trust,  bearing  date  on  the  30th  day  of  No- 
vember, A.  D.  1872,  above  mentioned. 

Union  Trust  Company  of  New  York, 

By  ,  President. 

,  Trustee. 

Exhibit  19. 

$10,000]  Copy  of  registered  bond.  [$10,000 

States  of  Illinois,  Wisconsin,  Michigan,  Iowa,  Minnesota,  and  Ter- 
ritory of  Dokota. 

Chicago  and  Northvtestern  Railway  Company. 

No.       .]  General  consolidated  gold-bond^  [No. 

For  value  received,  the  Chicago  and  Northwestern  Railway  Com- 
pany promise  to  pay  to  or  assigns,  the  sum  of  ten  theusand 
dollars,  in  gold  coin  of  the  United  States,  on  the  first  day  of  Decem- 
ber, in  the  year  one  thousand  nine  hundred  and  two,  with  interest 
thereon,  from  the  day  of  18  ,  inclusive,  at  the  rate  of  seven 
per  cent,  per  annum,  payable  semi-annually  in  gold,  on  the  first 
days  of  June  and  December  of  each  year,  at  the  oflBce  or  agency  of 
the  Chicago  and  Northwestern  Railway  Company,  in  the  city  of 
New  York,  until  said  principal  sum  becomes  due. 

This  bond  is  transferrable  on  the  books  of  the  company,  at  its 
oflSce  or  agency  aforesaid,  and  is  one  of  a  series  of  coupon  and  reg- 
istered bonds  issued,  and  to  be  issued  to  an  aggregate  amount  not 
exceeding  forty-eight  millions  of  dollars,  for  the  purpose  of  con- 
solidating the  entire  mortgage  debts  of  said  railway  company,  and 
of  the  several  railroad  and  railway  companies,  whose  stock  is  owned 
and  whose  railroads  are  controlled  and  operated  by  it,  and  which 
shall  become  consolidated  with  it,  and  is  secured  by  a  deed  of  trust 
bearing  date  on  the  thirtieth  day  of  November,  A.  D.  1872.  upon 
all  the  lines  of  railroad,  franchises  and  property  of  said  Chicago 
and  Northwestern  Railway  Company,  and  of  the  other  companies 
aforesaid,  severally. 

The  deed  of  trust  provides  for  a  sinking  fund,  to  be  applied  an- 
nually to  the  purchase  and  cancelation  of  this  debt. 

This  bond  snail  not  become  obligatory  until  it  shall  have  been 
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authenticated  by  a  certificate  endorsed  hereon,  and  duly  signed  by 
the  trustee. 

In  witness  whereof  the  said  Chicago  and  Northwestern  Railway 
Gampany  has  caused  its  corporate  seal  to  be  hereto  aflBxed,  and  the 
same  to  be  attested  by  the  signatures  of  its  president  and  secretary, 
on  this  day  of  ,  A.  D.  18 

,  President 
,  Secretary, 


c.  4  N.  w. 

r'y  CD. 
SEAL. 


It  is  hereby  certified  that  the  above  bond  is  one  of  the  bonds  se- 
cured by  the  deed  of  trust  bearing  date  on  the  thirtieth  day  of 
November,  A.  D.  1862,  above  mentioned. 

Union  Trust  (-ompany  of  New  York, 

By  ,  President. 

,  Trustee. 

For  value  received  hereby  assign  unto  of  the 

within  bond,  issued  by  the  Chicago  and  Northwestern  Railway 
Company,  and  hereby  authorize  said  company  to  transfer  said  bond 
on  its  books,  at  its  ofiSce  or  agency  in  the  city  of  New  York. 

Dated  ,  18    . 

Exhibit  7i. 

An  act  to  authorize  the  Chicago,  St.  Paul  aud  Fond  du  Lac  Rail- 
road Company,  and  the  Wisconsin  and  Superior  Railroad  Com- 
pany to  consolidate. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly,  do  enact  as  follows: 

Section  1.  The  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad 
Company,  a  corporation  created  under  the  laws  of  the  State  of  Il- 
linois and  Wisconsin,  by  consolidation  of  the  Illinois  and  Wiscon- 
sin Railroad  Company  in  the  State  of  Illinois,  and  the  Rock  River 
Valley  Railroad  Company,  in  the  State  of  Wisconsin,  and  the  Wis- 
consin and  Superior  Railroad  Company,  a  corporation  created  by 
the  laws  of  the  State  of  Wisconsin;  are  hereby  authorized  and  em- 
powered to  consolidate  the  capital  stock  of  the  two  companies,  and 
to  make  the  two  companies  one,  and  to  place  the  affairs  and  prop- 
erty of  the  two  companies  under  the  direction  of  one  board  of  di- 
rectors of  not  less  than  thirteen  nor  more  than  seventeen,   upon 

such  terms  aud  conditions  as  may  be  mutually  agreed  upon 

a  majority  of  each  of  the  two  boards  of  directors  of  said  companies 
respectively  :  Provided,  That  the  stockholders  representing  a  ma- 
jority of  the  stock  in  each  company  to  be  thus  consolidated  consent 
to  such  consolidation.  And  the  affairs,  property,  and  business  of 
the  consolidated  companies  hereby  created  shall  be  conducted,  man- 
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aged,  and  carried  by  the  two  boards  of  directors  of  said  companies, 
jointly  acting  as  the  board  of  directors  of  the  consolidated  company 
until  the  election  of  directors  of  the  consolidated  company  on  the 
first  Tuesday  in  October,  in  the  year  one  thousand  eight  hundr^ 
and  fifty-seven,  as  provided  in  section  four  (4)  of  this  act.  And 
thereafter  the  directors  so  elect  shall  have  the  powers  of  the  joint 
board  aforesaid.  In  the  joint  board  aforesaid  each  director  holding 
such  office  in  both  of  the  boards  thus  jointly  acting  shall  be  enti- 
tled to  two  votes  on  any  question  before  the  boara,  unless  other- 
wise ordered  by  the  respective  boards  in  agreeing  upon  the  terms 
of  consolidation  aforesaid. 

Section  2.  Whenever  the  said  two  companies  shall  have  agreed 
to  consolidate;  and  settled  the  terms  thereof  in  writing,   in  some 
form  in  their  discretion,  either  by  resolutions  of  their  respective 
boards  of  directors,  or  by  written  agreement  executed  by  some  per- 
son or  persons  duly  authorized  in  oehalf  of  said  companies,  and 
when  thev  shall  have  deposited  with  the  Secretary  of  State  a  certi- 
ficate of  the  fact  of  such  consolidation,  signed  by  the  president  of 
each  of  the  companies  aforesaid,  therefrom  and  thereafter  all  rights, 
franchises,   privileges,  grants,  conveyances,    powers,    immunities, 
property,  ana  causes  of  action  of  the  said  Wisconsin  and  Superior 
Kailroad  Company,  and  of  the  said  Chicago,  St.  Paul  and  Fond  da 
Lac  Railroad  Company,  and  also  of  the  said  two  former  companies, 
heretofore  consolidated,  to-wit :  the  said  Illinois   and   Wisconsin 
Railroad  Comoany,  and  the  said  Rock  River  Valley  Union  Railroad 
Company,  shall  be,  and  the  same  are  hereby  declared  to  be,  there- 
by transferred  to,  conferred  upon,  merged  in,  belong  to,  and  be  the 
property  of,  and   be   owned   by,  the  said  consolidated  company 
thus  created;  and  the  capital  stock  of  the  said  consolidated  com- 
pany shall  be  the  aggregate  of  the    capital  stock   of  the    said 
two  companies  so  consoliaated,  with  power  to  increase  the  same 
to  a  sum  not  exceeding  fifteen  millions  of  dollars,  or  the  whole 
cost  of  its  line  of  railroad  or  other  property;  and  the  said   con- 
solidated company  thus  created  shall  be,  and  is  hereby  to  be,  a 
body  politic  and  corporate,  under  the  name  of  the  Chicago,  St. 
Paul  and  Pond  du  Lac  Railroad  Company,  and  may  under  such 
name,  contract  and  be  contracted  with,  sue  and  be  sued,  plead  and 
be  impleaded  with,  and  may  take  and  enforce  the  right  of  way  ac- 
cording to  and  in  pursuance  of  the  law  applicable  to  either  of  the 
said  companies  so  consolidated.    After  the  certificates  of  consoli- 
dation aforesaid  shall  have  been  filed  as  aforesaid  with  the  Secreta- 
ry of  State,  he  is  required,  when  requested  so  to  do,  and  on  payment 
of  his  fee,  to  make  an  official  certificate  that  the  aforesaid  compan- 
ies are  consolidated  into  one  company  and  corporation,  under  the 
name  aforesaid,  and  such  certificate  shall  be  evidence  in  any  court 
of  law  or  equity,  or  wherever  proof  is  required  of  the  fact  of  such 
consolidation,  and  that  the  said  consolidated  company  is  a  body 
corporation,  with  all  the  powers,  privileges,  rights,  property,  and 
causes  of  action  by  virtue  of  this  act  conferred  upon,  or  required  by, 
said  company.    All  rights  or  causes  of  action  which  either  of  the 
aforesaid  companies  have  or  might  have  before  consolidation,  may 
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I 


APPENDIX  B — LEGAL  PEOCBBDINQS.  14:8 

be  prosecuted  or  defended  after  such  consolodation,  iu  the  name  of 
the  said  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company, 
(the  name  of  the  consolidated  company,)  in  the  same  manner  and 
same  rights  as  if  said  consolidated  company  had  been  an  original 
party  to  such  cause  of  action  when  the  same  arose  and  occurred, 
and  any  person  or  corporation  having  any  claim  or  demand  against 
either  of  said  companies  on  or  before  such  consolidation,  may,  after 
such  consolidation,  have  and  maintain  suit  therefor  in  any  court 
having  jurisdiction  thereof  against  the  said  consolidated  company 
after  such  consolidation. 

Section  8.  The  said  consolidated  company  hereby  created  shall 
be  entitled  to  and  invested  with  the  title  and  ownership  of  all  the 
lands,  and  all  and  singular  the  rights,  privileges,  and  immunities 

f  ranted  or  conferred  by  the  act  of  Cong^ress  approved  June  8,  A.  D. 
856,  entitled,  ^^  An  act  granting  public  lands  to  the  State  of  Wis- 
consin to  aid  in  the  construction  of  railroads  in  said  State,'^  to  the 
extent  of  the  whole  of  the  lands  granted  by  said  act  of  Congress  for 
the  purpose  of  aiding  in  the  construction  of  a  railroad  from  Fond 
du  Lac,  on  Lake  Winnebago,  northerly  to  the  State  line,  as  fully 
and  completely  as  the  said  Wisconsin  and  Superior  Railroad  Com- 
pany is  by  its  charter  entitled  to  and  invested  with  the  same;  sub- 
ject, however,  to  all  the  terms,  conditions,  restrictions,  limitations, 
impositions,  duties,  and  obligations  contained  im  the  charter  of  the 
said  Wisconsin  and  Superior  Railroad  Company,  and  in  said  act  of 
Congress  as  far  as  the  same  are  applicable  to  the  consolidated  com- 
pany hereby  created :  Provided,  however,  that  the  consolidated  com- 
pany hereby  created  shall  not  be  required  to  pay  any  greater  sum 
lor  taxes  relatively  than  any  other  railroad  companies  in  this  State 
are  required  by  law  to  pay,  excepting  on  that  portion  of  their  line 
of  railroad  indicated  in  said  act  of  Congress  which  shall  be  and  re- 
main as  provided  in  the  charter  of  the  said  Wisconsin  and  Superior 
Railroad  Company. 

Section  4.  The  consolidated  company  hereby  created  shall  hold 
an  annual  election  of  directors,  at  a  place  to  be  selected  in  one  of 
the  counties  of  the  State  of  Illinois,  er  of  this  State,  through  which 
the  said  railroad  passes.  The  first  election  shall  be  held  on  the 
first  Tuesday  of  October,  A.  D.  1857,  and  notices  of  all  annual  and 
special  meetings  shall  be  given  to  the  stockholders  by  publication 
in  one  or  more  newspapers  published  in  the  citites  of  Chicago,  Mil- 
waukee, and  New  York,  for  thirty  days  prior  to  such  election. 

Section  5.  All  municipal  corporations,  towns,  villages  or  cities, 
which  have  been  or  may  be  authorized  to  loan  their  credit  or  sub- 
scribe to  the  capital  stock  of  the  Chicago,  St.  Paul  and  Fond  du 
Lac  Railroad  Company,  or  to  the  Wisconsin  and  Superior  Railroad 
Company,  are  hereby  authorized  to  loan  their  credit  to  or  subscribe 
to  the  capital  stock  of  the  consolidated  compamy  hereby  created,  to 
the  same  extent  and  on  the  same  terms  as  by  law  said  corporations, 
towns,  villages,  or  cities  are  now  authorized  to  loan  their  credit  or 
to  subscribe  to  the  capital  stock  of  the  Chicago,  St.  Paul  and  Fond 
du  Lac  Railroad  Company. 

Section  6.    Any  railroad  company  in  this  State,  whose  route 
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shall  cross,  intersect,  come  up  to,  or  in  contact  with  the  route  of 
the  said  consolidated  railroad  company,  at  any  point  at  or  north  of 
the  city  of  Fond  du  Lac,  shall  have  a  right  to  have  running  con- 
nections with  the  said  consolidated  railroad  company,  upon  fair  and 
just  principles,  to  be  adjusted  by  the  superintendents  of  said  com- 
panies. In  agreeing  upon  the  terms  of  such  running  connections, 
the  tariff-rates  for  passengers  and  freight  per  mile  shall  be  so  ad- 
justed that  the  said  consolidated  company  shall  have  no  advantage 
in  the  transportation  of  freight  and  passengers  to  Chicago,  over 
any  other  railroad  connecting  as  aforesaid  in  this  State,  running  to 
any  city  or  town  on  Lake  Michigan.  And  if  the  superintendents 
of  said  consolidated  railroad  company  and  such  connecting  railroad 
shall  be  unable  or  fail  to  agree  upon  the  terms  of  such  running 
connections,  they  shall  each  select  a  railroad  superintendent,  and 
the  two  thus  selected,  if  they  can,  shall  choose  a  third  person,  and, 
if  they  cannot  agree,  then  such  third  person  shall  be  elected  or  ap- 
pointed by  the  governor— all  of  whom  shall  be  in  no  way  inter- 
ested  in  either  company.  And  they,  or  a  majority  of  them,  shall 
adjust  the  terms  of  such  running  connections  and  such  tariff-rates, 
and  provide  for  suitable  penalties  and  forfeitures.  Such  determin- 
ation shall  be  reduced  to  writing  and  signed  by  said  arbitrators, 
and  one  copy  delivered  to  each  of  said  companies^  and  the  same 
shall  be  final  and  conclusive  upon  both  parties. 

Section.  7.  This  is  hereby  declared  to  be  a  public  act,  and  the 
same,  immediately  after  the  passage  thereof,  shall  be  printed  by  the 
State  printer,  and  when  thus  published  shall  take  effect  and  be  in 
force. 

Approved  February  12,  1867. 

Exhibit  17^. 

An  act  to  authorize  the  Chicago  and  Northwestern  Railroad  Com- 
pany to  guarantee  certain  bonds  therein  named. 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assefnbly,  do  enact  as  follows: 

Section  1.  The  Chicago  and  Northwestern  Railway  Company, 
acting  by  its  board  of  directors,  is  hereby  authorized  and  empow- 
ered to  guaranty  the  payment  of  principal  and  interest,  or  either  of 
them,  of  any  bonds  or  other  written  obligations  issued  by  the 
Winona  and  St.  Peter  Railroad  Company,  a  corporation  of  the  State 
of  Minnesota,  issued  by  the  La  Crosse,  Trempealeau  and  Prescott 
Railroad  Company,  a  corporation  of  the  State  of  Wisconsin:  Such 
guaranty,  heretofore  executed  by  the  Chicago  and  Northwestern 
Railway  Company,  of  the  payment  of  the  principal  and  interest  of 
the  bonds  of  the  said  Winona  and  St.  Peter^s  Railroad  Company,  is 
hereby  ratified  and  confirmed. 

Section  2.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved  March  15,  1870. 
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Exhibit  21. 

[The  Exhibit  here  included  in  the  record,  is  chapter  341,  Laws 
of  Wisconsin,  1874,  for  yrhich  see  page  7  of  Appendix  "  A,"  con- 
tained in  this  volume. — Commissioners.] 

Exhibit  18. 

An  act  to  incorporate  the  LaCrosse  and  Trempealeau  and  Prescott 

Railroad  Company. 

Tlie  people  of  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section  1.  P.  V.  Wise,  0.  T.  Maxon,  C.  B.  Cox,  T.  B.  Wilson, 
A.  C.  Morton,  David  Noggle,  Charles  McClure,  Edmund  Bishop, 
G.  Gale,  Marvin  Pierce,  Jesse  Bennett,  H.  D.  Huff,  Samuel  D.  Has- 
tings, B.  B.  Hale,  Geo.  Batchelder,  F.  M.  Rublee,  D.  D.  Cameron, 
and  Cadwalader  C.  Washburn,  and  their  successors  and  associates, 
to  be  determined  as  hereinafter  provided,  are  hereby  made,  consti- 
tuted, appointed,  and  declared  to  be  a  body  politic  and  corporate  by 
the  name  and  style  of  the  "  La  Crosse,  Trempealeau  and  Prescott 
Railroad  Company,"  and  by  that  name  the  said  corporation  shall 
have  perpetual  succession,  and  shall  have  and  enjoy  all  the  privi- 
leges, franchises,  and  immunities  which  any  corporation  may  or 
can  have  and  enjoy;  they  shall  be  capable  in  law  of  purchasing, 
holding,  selling,  leasing,  and  conveying  estate,  either  real,  persond, 
or  mixed,  and  may  take  and  hold  any  such  estate  by  gift,  grant, 
purchase,  devise,  or  lease;  they  may  make,  have,  and  use  a  common 
seal,  and  alter,  break,  and  renew  the  same  at  pleasure;  and  by  that 
name  the}'^  may  sue  and  be  sued,  plead  and  oe  impleaded,  answer 
and  be  answered,  defend  and  be  defended,  contract  and  be  contract- 
ed with,  and  generally  do  and  perform  all  the  acts  and  things 
which  to  any  corporation  it  shall  lawfully  appertain  to  do  and 
perform. 

Section  2.  The  said  P.  V.  Wise.  0.  T.  Maxon,  T.  B.  Wilson, 
David  Noggle,  Charles  McClure,  Edmund  Bishop,  H.  D.  Huff, 
Samuel  D.  Hastings,  Geo.  Batchelder,  Geo.  Gale,  and  D.  D.  Cam- 
eron, shall  be,  and  are  hereby  made,  constituted,  appointed,  and  de- 
clared the  first  directors  of  said  company,  and  shall  hold  their 
offices  until  other  directors  are  elected  by  the  stockholders,  and  shall 
possess  all  the  powers  conferred  by  this  act  upon  the  board  of  di. 
rectors  selected  by  the  stockholders  as  hereinafter  provided. 

Section  3.  The  capital  stock  of  said  company  shall  be  five  mil- 
lions of  dollars,  divided  into  such  number  of  shares  of  one  hundred 
dollars  each  as  the  directors  shall  from  time  to  time  determine,  and 
the  directors  named  in  the  second  section  of  this  act  shall  cause 
books  to  be  opened  at  such  times  and  places  as  they  may  designate, 
to  receive  subscriptions  to  the  capital  stock  of  said  company,  under 
the  direction  of  some  one  or  more  of  them,  or  under  the  direction 
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of  such  person  or  persons  as  they  may  designate,  giving  at  least 
ten  clay's  notice  of  such  times  and  places,  by  publishing  the  same 
in  some  newspaper  printed  in  each  of  the  counties  of  Fierce,  and 
La  Crosse,  or  either  of  them,  and  shall  require  three  dollars  on  each 
share  of  stock  subscribed,  to  be  paid  at  the  time  of  subscribing;  as 
soon  as  five  hundred  shares  of  the  capital  stock  of  said  company 
shall  be  subscribed,  and  three  dollars  on  each  share  actually  paid^ 
the  said  directors  shall  close  the  books  of  subscription,  and  receive 
no  more  subscriptions  until  after  the  election  of  directors  by  the 
stockholders,  and  they  shall  immediately  give  notice  for  an  election 
by  the  stockholders  of  eleven  directors,  at  some  time  and  place  des- 
ignated by  them,  v^hich  notice  shall  be  published  in  some  newspa- 
per printed  in  one  or  more  of  said  counties  of  Pierce  and  La  Crosse, 
at  least  ten  days  prior  to  the  time  so  designated  for  such  election; 
and  the  directors  thus  elected  shall  hold  their  offices  until  the  next 
annual  meeting  of  stockholders  for  the  election  of  directors,  and 
until  other  are  elected. 

Section  4.  All  the  aflFairs  of  said  corporation  shall  be  managed 
by  a  board  of  eleven  directors,  who  shall  be  stockholders,  and  the 
board  of  directors  is  hereby  invested  with  all  the  powers  of  the  cor- 
poration; they  shall  be  chosen  by  the  stockholders  annually,  by 
ballot,  at  the  annual  meeting  of  the  stockholders,  which  shall  be 
held  at  such  time  and  place  as  the  directors  shall  from  time  to  time 
prescribe,  and  the  same  notice  of  every  such  election  shall  be  given 
as  herein  required  to  be  given  of  the  first  election  of  directors, 
and  the  number  of  directors  to  be  elected  shall  be  specified  in  the 
notice  of  election,  and  the  directors  may  at  any  time  increase  or  di- 
minish the  number  to  be  elected  at  any  annual  election,  so  that  the 
number  shall  not  be  more  than  fifteen  nor  less  than  seven.  At  all 
meetings  of  the  stockholders  the  votes  of  stockholders  may  be  cast 
in  person  or  by  proxy,  duly  authorized,  and  every  stockholder  shall 
be  entitled  to  one  vote  for  each  and  every  share  of  stock  held  by 
him,  and  in  all  elections  for  directors  those  stockholders  equal  to 
the  number  of  votes,  shall  be  deemed  and  declared  duly  elected; 
the  elections  shall  be  conducted  in  such  manner  as  shall  be  pre- 
scribed by  the  by-laws  or  by  resolution  of  the  company.  If  for 
any  cause  an  election  of  directors  should  not  be  had  at  the  time 
when  by  the  provision  of  this  act  it  should  be  had,  the  same  may 
be  held  at  any  other  time,  on  notice  being  given  as  aforesaid,  and 
until  such  election  be  had,  the  directors  of  the  preceding  year  shall 
continue  to  act,  and  the  corporation  shall  not  forfeit  or  lose  any  of 
its  privileges,  franchises,  or  immunities  by  reason  of  irregularity  or 
want  of  any  such  election. 

Section  5.  A  majority  of  the  board  of  directors  shall  constitute 
a  quorum  for  the  transaction  of  any  business;  they  shall  meet  at 
such  times  and  places,  and  be  convened  in  such  manner,  as  they 
shall  prescribe.  They  may  fill  any  vacancy  which  may  occur  in 
their  own  board;  they  shall  appoint  one  of  their  own  number  to  be 
president  and  one  vice-president,  who  shall  serve  one  year  or  until 
a  new  election  of  directors.  The  president,  when  present,  shall 
preside  at  all  meetings  of  the  directors  and  stockholders,  and  in  case 
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of  his  absence,  the  vice-president  shall  discharge  the  duties  of  pres- 
ident, and  in  case  of  the  absence  ol  the  president  and  vice-presi- 
dent, the  directors  present  may  appoint  a  president  pro  tem.,  who 
shall  discharge  the  duties  of  president  during  the  absence  of  the 
president  and  vice-president.  The  board  of  directors  may  appoint 
a  secretary,  treasurer,  chief  engineer,  superintendent,  attorney,  and 
such  other  officers  and  agents  as  they  may  find  necessary,  fix  their 
compensation  and  duties,  and  demand  adequate  security  for  the  dis- 
charge of  their  respective  duties  and  trusts.  The  directors  shall 
have  power  to  re-open  the  books  for  subscriptions  to  the  capital 
stock  of  the  company,  or  open  new  books,  under  their  own  direc- 
tion, or  the  direction  of  such  person  or  persons  as  they  may  desig- 
nate; to  determine  the  amount  of  the  first  and  all  other  installments 
to  be  paid  from  time  to  time  on  stock  subscriptions,  and  to  forfeit 
to  the  use  of  the  company  or  to  sell  the  share  or  shares  of  any  per- 
son failing  to  pay  any  installment  and  all  previous  payments  there- 
on; and  also,  in  their  discretion,  on  the  request  of  any  stockholder, 
to  cancel  his  stock,  with  or  without  refunding  to  such  stockholder 
the  amount  paid  by  him,  or  any  part  of  it.  Tney  may  receive,  take, 
and  hold,  in  payment  for  the  stock  of  said  company,  any  land  or 
other  estate,  either  real  or  personal  or  mixed,  and  they  may  convey 
a  fee-simple  or  any  less  estate  in  any  real  estatiC  so  received,  taken, 
or  held,  and  in  any  and  all  other  estates  of  which  they  may  be 
seized  or  which  they  may  occupy  or  possess,  and  they  may  also 
mortgage  or  pledge  any  of  their  estate,  real,  personal,  or  mixed,  in 
such  manner  and  on  such  term  as  the  directors  may  think  proper. 
The  directors  shall  have  power  to  establish  and  regulate  their  tolls 
and  charges  for  the  transportation  of  freight  and  passengers  and 
the  storage  of  freight,  and  to  collect  all  such  tolls  and  charges,  and 
to  make  such  covenants  and  agreements  with  any  person  or  persons, 
co-partnership  or  corporation,  whether  as  the  construction  and 
management  of  the  road  and  the  convenience  and  interest  of  the 
company  may  require;  to  make  any  contract  or  agreement  which 
they  may  think  proper  with  any  other  railroad  company  for  the 
leasing  or  purchase  of  the  whole  or  any  part  of  any  said  road,  con- 
structed or  to  be  constructed  by  such  railroad  company,  and  to  lease 
or  sell  to  any  other  railroad  company  or  persons  the  whole  or  any 
part  of  the  railroad  of  this  company,  with  the  capital  stock  of  any 
other  railroad  company,  on  such  terms  as  shall  be  agreed  upon  by 
the  directors  of  such  companies  respectively,  and  mutual  powers  in 
this  behalf  are  hereby  conferred  on  all  such  companies.  The  direc- 
tors shall  have  power  and  authority  to  make  and  establish  such  by- 
laws as  they  may  think  proper  respecting  the  property,  concerns,  af- 
fairs, business,  stock,  government,  and  powers  of  said  corporations, 
and  may  exercise  all  the  powers  which  may  be  prescribed  by  such 
by-laws,  and  may  make  such  other  rules,  regulations,  and  orders  as 
they  may  think  proper;  but  no  such  by-laws,  rules,  regulations,  or 
orders  shall  be  inconsistent  with  this  act  or  with  the  constitution 
or  laws  of  this  State,  and  they  shall  have  power  in  general  to  su- 
perintend and  direct  all  the  operations,  receipts,  disbursements,  and 
all  other  afiairs  of  said  company. 
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Section  6.  All  shares  of  stock  in  said  compgrny  owned  by  any 
person  shall  be  deemed  personal  property,  and  certificates  for  the 
same  shall  be  issued  in  such  manner  and  form  as  shall  be  prescribed 
by  the  by-laws,  and  the  same  shall  be  transferable  in  the  manner 
and  form  provided  by  the  by-laws  of  said  company. 

Section  7.  Special  meetings  of  the  stockholders  may  be  called 
by  order  of  the  board  of  directors,  or  by  stockholders  holding  one- 
fourth  of  the  capital  stock,  on  like  notice  as  that  required  for  an- 
nual meetings  of  the  stockholders,  specifying  the  object  of  the 
meeting. 

Section  8.  The  said  company  shall  have  power  to  locate  and  con- 
struct, and  perpetually  to  have,  use,  and  enjoy,  a  railroad,  with  one 
or  more  railways  or  tracks,  from  some  point  in  the  city  of  La 
Crossse,  by  the  way  of  Trempealeau  and  Fountain  City,  to  Prescott, 
with  such  branches  for  connection  with  the  Milwaukee  and  La 
Crosse  Railroad  Company  as  shall  be  determined  by  said  company: 
Provided,  That  the  said  La  Crosse,  Trempealeau  and  Prescott  Rail- 
road Company  shall  have  no  power  to  connect  with  that  portion  of 
the  La  Crosse  and  Milwaukee  Railroad  known  as  the  Western  Di- 
vision of  said  road,  more  than  four  miles  out  of  the  corporate  limits  of 
the  city  of  La  Crosse;  and  shall  have  the  perpetual  right,  power, 
and  authority  to  transport,  take,  and  carry  property  and  persons 
upon  said  road  by  the  power  and  force  of  steam,  of  animals,  or  any 
mechanical  or  other  power,  or  of  any  combination  of  them,  and 
from  time  to  time  to  receive  and  store  any  property  in  any  depots, 
store-houses,  or  warehouses  of  said  company;  and  to  make  and  con- 
struct all  such  turn-outs,  side-tracks,  and  connecting  tracks  as  they 
shall  think  will  promote  the  interests  of  said  company,  and  to  erect, 
construct,  and  use  all  such  depots,  station-houses,  warehouses,  car- 
houses,  and  shops,  engine-houses  and  shops,  and  all  other  fixtures 
useful  for  the  accommodation  of  said  company  and  its  road  and 
those  using  it;  to  purchase  and  own  rails,  chairs,  spikes,  engines, 
tenders,  cars,  and  all  things  necessary  or  useful  for  the  construction 
and  operation  of  a  railroad;  and  they  shall  have  power  to  connect 
the  said  railroad  with  any  other  railroad  in  this  State,  and  to  ex- 
tend their  line  of  railroad  so  far  as  may  be  necessary  to  make  such 
connection,  and  to  operate  the  same  in  connection  with  such  other 
railroad,  by  consolidation  of  the  stock  of  this  railroad  company 
with  the  stock  of  such  other  railroad  company,  upon  such  terms  as 
shall  be  mutually  agreed  upon  between  the  said  companies,  or  any 
other  manner. 

Section  9.  The  said  company  is  hereby  authorized  and  fully  em- 
powered, in  its  corporate  capacity,  to  borrow  any  sum  or  sums  of 
money,  from  any  person  or  persons,  corporation  or  body-politic  of 
any  kind,  and  for  any  rate  of  interest  which  may  be  agreed  upon 
by  and  between  said  railroad  company  and  any  party  of  whom  such 
money  may  be  obtained,  any  law  on  the  subject  of  usury  to  the 
contrary  notwithstanding;  and  to  make,  execute,  and  deliver,  in  or 
out  of  this  State,  all  necessary  writings,  notes,  bonds,  mortgages,  or 
other  papers  and  securities,  in  amount  or  kind,  as  may  be  deemed 
expedient  by  said  corporation,  in  consideration  of  any  such  loans  or 
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in  discharge  of  any  liabilities  they  may  incur  in  the  construction, 
repair,  equipment,  or  running  of  said  road,  or  in  any  of  the  opera- 
tions of  said  company  authorized  by  this  act;  and  the  said  company 
is  hereby  authorized,  in  its  corporate  capacity,  to  make,  execute, 
issue,  and  deliver  its  bonds  or  obligations,  in  such  amount,  that  all 
the  bonds  of  said  company  [outstanding  at  any  one  time  will  not 
exceed  the  capital  stock  of  said  company;]  and  the  directors  of  said 
compan}^  are  hereby  authorized  and  empowered  to  prescribe,  by  res- 
olutions to  be  by  them  adopted,  the  sum  or  sums  for  which  each  of 
said  bonds  shall  be  issued,  the  time  or  times  and  place  or  places 
when  and  where  the  principal  and  interest  of  the  same  shall  be 
payable,  the  person  or  persons,  trustee  or  corporation,  to  whom  they 
shall  be  payable,  and  whether  payable  to  order  or  bearer,  or  how 
otherwise  negotiable,  the  rate  of  interest  which  such  bonds  shall 
bear,  and  the  manner -and  form  in  which  they  and  the  interest 
[coupons]  annexed  to  them  shall  be  executed;  and  to  secure  the 
payment  of  any  or  all  of  said  bonds  the  said  company  is  hereby 
authorized  and  empowered,  in  its  corporate  capacity,  t®  make,  exe- 
.  cute,  and  deliver  a  mortgage  or  deed  of  trust  upon  the  whole  or  any 
part  of  its  railroad,  constructed  or  authorized  to  be  constructed, 
and  of  any  or  all  of  its  estate,  real,  personal,  or  mixed,  in  posses- 
sion or  expectancy,  and  the  said  company  is  also  hereby  authorized 
and  empowered,  in  and  by  such  mortgage  or  deed  of  trust,  to  con- 
fer upon  the  trustee  or  mortgagee  full  and  ample  powers  to  enter 
into  and  upon  and  to  take  possession  of,  have,  use,  and  (employ) 
[enjoy,]  or  to  sell  and  dispose  of,  the  whole  or  any  part  of  said  rail- 
road or  estate,  real,  personal,  or  mixed,  together  with  the  functions 
appertaining  to  said  railroad,  and  all  corporate  and  other  franchises, 
rights,  and  privileges  of  the  said  railroad  company;  and  the  direc- 
tors of  said  company  are  hereby  authorized  and  empowered  to  pre- 
scribe, by  resolution  to  be  by  them  adopted,  all  matters  relating  to 
the  form  and  terms  of  any  such  mortgage  or  deed  of  trust  and  of 
its  execution  and  delivery;  and  they  are  authorized  and  empowered 
to  provide  for  the  periodical  payment  to  such  trustee  or  receiver  as 
they  shall  appoint  a  certain  sum,  to  create  a  sinking-fund,  with 
which  to  pay  off  and  discharge,  at  or  before  maturity,  any  or  all  of 
the  bonds  by  them  authorized  to  be  issued,  and  also  provide  the 
manner  in  which  such  trustee  or  receiver  shall  pay  out  or  dispose 
of  said  sinking-fund,  and  to  authorize  him  to  designate  by  lot,  or 
in  any  other  suitable  manner,  the  bond  or  bonds  to  the  payment  of 
which  said  sinking-fund  or  any  part  of  it  shall  be  applied;  and  the 
said  railroad  company  is  hereb}^  fully  authorized  and  empowered,  by 
its  agents  or  brokers  or  otherwise,  either  in  or  out  of  this  State,  to 
sell,  loan,  pledge,  hypothecate,  or  otherwise  dispose  of  any  or  all  of 
the  aforesaid  bonds  hereby  authorized  to  be  issued,  at  par  or  any 
price  less  than  par,  and  for  such  sum  or  sums,  and  on  such  terms, 
as  to  the  said  company  or  its  said  agents  or  brokers  shall  appear 
most  for  the  interest  of  said  company;  and  its  directors,  officers, 
and  agents  are  hereby  authorized  and  empowered  to  have,  exercise, 
and  enjoy  all  the  rights,  privileges,  andr  powers  conferred  upon  them 
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respectively  by  this  section,  any  law  of  this  State  to  the  contrary 
notwithstanding. 

Section  10.  The  said  company  shall  have  the  right  and  authority 
to  construct  their  said  railroad  upon  and  along,  across,  under,  or 
over  any  public  or  private  highway,  road,  street,  plank-road,  or 
railroad,  if  the  same  shall  be  necessary,  but  said  company  shall  re- 
store such  highway,  road,  street,  plank-road,  or  railroad  to  its  for- 
mer state,  so  as  not  to  impair  the  usefulness  of  the  same,  so  far  as 
the  same  can  be  done  consistently  with  the  rights  and  privileges 
hereby  granted  to  the  said  company.  The  said  company  shall  have 
the  right  and  authority  to  erect  and  maintain  all  the  necessary 
bridges  for  the  use  of  their  said  railroad  over  any  stream  of  water 
or  warter-course,  at  such  points  of  crossing  the  same  as  they  may 
locate  the  said  road,  with  all  necessary  abutments,  piers,  or  other 
foundations. 

Sec.  11.  It  shall  be  lawful  for  said  company,  their  ofiScers,  en- 
gineers, and  agents,  to  enter  upon  any  land,  for  the  purpose  of  ex- 
ploring, surveying,  locating,  and  determing  the  route  of  said  rail- 
road, and  when  the  route  of  said  railroad  shall  be  determined  by. 
said  company  by  resolution  adopted  by  the  board  of  directors,  it 
shall  be  lawful  for  them,  their  agents,  oflScers,  engineers,  contrac- 
tors, employees,  and  servants,  at  any  time  to  enter  upon,  take  pos- 
sess, occupy,  and  use  any  land  along  and  including  the  line  of  said 
route,  not  exceeding  one  hundred  feet  in  width;  and  it  shall  also  be 
lawful  for  said  company  at  any  time  to  enter  upon,  take,  possess, 
occupy,  and  use  any  other  lands  beyond  said  limits  of  one  hundred 
feet  which  the  chief  engineer  of  said  campany  shall  in  writing,  to 
be  signed  by  him  and  recorded  in  the  office  of  the  register  of  deeds 
of  the  county  in  which  such  lands  are  located,  certify  and  declare 
to  be  necessary  for  the  use  of  said  company,  for  the  purpose  of  erect- 
ing depot-buildings,  station-houses,  freight-houses,  warehouses,  en- 
gine-houses, machine-shops,  or  for  buildings  or  fixtures  of  any  kind, 
or  grounds  about  the  same,  for  the  convenient  operation  of  the 
business  of  the  road,  or  tor  making  (draws)  [drains]  or  giving  a 
proper  direction  to  water-courses,  or  of  diverting  or  of  changing  the 
channel  of  water-courses,  or  for  the  purpose  of  removing  such  sub- 
stances and  things  as  may  endanger,  obstruct,  or  interfere  with  the 
free  use  of  said  road,  or  for  the  purpose  of  making  deep  cuts  or  ex- 
cavations, or  for  the  purpose  of  depositing,  earth,  gravel,  or  stone, 
or  for  the  purpose  of  obtaining  earth,  gravel,  timber,  stone,  or  other 
materials  for  enbankments,  structures,  or  superstructures,  necessary 
to  the  construction,  repair,  or  renewal  of  the  said  road.  Said  com- 
pany shall,  however,  at  such  time  and  in  such  manner  as  is  pro- 
vided by  this  act,  be  liable  to  to  pay  the  full  value  of  all  lands  so 
taken,  possessed,  occupied,  and  used,  which  value  shall  be  ascertain- 
ed in  the  manner  hereinafter  provided ;  and  whenever  the  same  shall 
have  I  been  paid,  tendered,  or  [deposited,  as  provided  in  this  act,  an 
absolute  estate  in  fee-simple  in  any  and  all  such  lands  shall  be  and 
become  vested  in  said  company;  and  whenever  the  company  shall 
deem  that  the  same,  or  any  part  thereof,  shall  no  longer  be  neces- 
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sary  for  the  purposes  for  which  the  same  were  taken,  the  said  com- 
pany is  authorized  to  lease  or  sell  the  same  or  any  part  thereof. 

Sec.  12.  The  said  company  may,  after  the  route  of  the  said  rail- 
road shall  be  located  and  determined,  offer  by  its  agent  to  pay  to 
the  owner  or  owners  of  any  land  which  by  the  provisions  of  this 
act  the  said  company  is  authorized  to  enter  upon,  take,  possess,  oc- 
cupy, or  use,  or  to  any  person  claiming  any  interest  in  such  land, 
and  if  any  such  owner  or  person  claiming  any  interest  in  such  land 
shall  be  a  minor,  non  compos  mentis,  insane,  or  (un)married  woman^ 
or  under  any  legal  disability,  then  to  the  guardian  of  such  minor, 
non  compos  mentis,  or  insane  person,  or  husband  of  such  (un)mar- 
ried  woman,  such  sum  for  the  said  lands  as  the  company  <thall  con- 
sider to  be  the  full  value  of  the  same,  and  if  such  owner  or  claimant, 
guardian  or  hasband,  shall  not  accept  of  such  offer,  or  if  for  any 
reason  said  company  shall  fail  to  agree  with  the  owner  or  person 
claiming  any  interest  in  such  land,  then,  and  in  all  such  cases,  in 
which  the  said  company  shall  enter  upon,  possess,  occupy,  or  use 
any  lands  as  aforesaid,  for  any  of  the  purposes  aforesaid,  the  value 
of  said  lands  shall  be  ascertained  and  determined  as  follows,  to-wit: 
The  said  company  may  apply  to  the  judge  of  the  county  court  for 
the  county  in  which  the  land  lies  for  the  appointment  of  three  (3) 
commissioners,  to  make  an  appraisement  and  award  of  the  value  of 
the  lands,  to  be  paid  by  said  company  to  the  owner  of  or  persons 
claiming  an  interest  in  each  of  the  pieces  and  parcels,  on  the  whole 
or  any  part  of  the  line  of  said  railroad  [soj  (to)  enter[ed]  upon, 
taken,  possessed,  occupied,  or  used  as  aforesaid,  for  any  of 
the  persons  aforesaid.  The  said  company  shall  give  notice 
of  their  application  for  the  appointment  of  such  commissioners 
by  publismng  the  same  at  least  ten  days  before  the  time 
for  (having)  [hearing]  the  said  application,  in  a  newspaper 
published  in  the  county  in  which  the  land  lies,  and  upon  proof  of 
the  publication  of  the  notice  the  judge  to  whom  the  application 
shall  be  made  shall  [appoint]  the  commissioners,  who  shall  pro- 
ceed to  examine  the  premises,  having  first  given  such  notice  as  they 
may  deem  reasonable  to  such  owner,  guardian,  or  husband;  and 
whenever  it  shall  appear  to  the  said  company,  or  its  officers,  that 
the  title  to  any  such  land  is  in  dispute,  or  that  several  parties  claim 
interest  therein,  by  tax-sales,  tax-titles,  incumbrances,  liens,  or 
equitable  claims,  the  said  commissioners  shall,  upon  request  of  said 
company  or  its  officers,  give  notice  to  all  persons  claiming  any  in- 
terest in  such  lands,  whether  as  owners,  incumbrances,  or  other- 
wise; and  when  the  person  to  be  notified  has  no  known  residence  in 
this  State,  the  notice  may  be  by  publication  in  a  newspaper  for  such 
length  of  time  as  the  commissioners  shall  deem  reasonable;  and, 
having  first  determined  that  it  was  necessary  to  take  such  land, 
shall  make  an  appraisement  and  award  of  the  value  of  the  land  so 
entered  upon,  taKen,  possessed,  occupied,  or  used  by  said  company 
for  any  of  the  purposes  aforesaid,  and  shall  deliver  one  copy  of  their 
award  to  the  said  company,  and  shall  file  another  in  the  office  of 
the  clerk  of  the  circuit  court  of  the  county  in  which  such  lands 
shall  be,  with  the  costs  of  the  award  taxed  upon  each  of  said  copies. 
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And  if  the  amount  awarded  by  said  commissioners  for  such  value 
shall  be  more  than  the  said  company  had  previously  <  ffered  to  pay, 
then  said  commissioners  shall  award  that  said  company  shall  pay 
the  cost  of  said  award,  and  if  it  shall  not  be  more,  then  they  shall 
award  that  the  other  party  shall  pay  such  costs;  and  if  neither 
party  shall  appeal  from  said  award  in  the  manner  hereinafter  pro- 
vided, the  said  circuit  court,  on  motion  of  the  party  in  favor  of 
whom  such  an  award  shall  be  made,  for  such  value  aforesaid,  or  for 
costs,  shall,  unless  such  award  shall  have  been  previously  paid,  en- 
ter up  judgment  in  conformity  with  such  award.  ^Vnd  the  said 
company,  or  any  party  so  receiving  notica  from  said  commissioners 
as  aforesaid,  may,  within  thirty  days  after  such  award  shall  have 
been  filed  with  the  clerk  as  aforesaid,  appeal  from  the  same  to  the 
circuit  court  for  the  county  in  which  [suchj  lands  shall  lie,  by  filing 
with  the  clerk  of  said  court  a  written  notice  of  such  appeal;  and 
upon  receiving  such  notice,  the  said  clerk  shall  enter  the  appeal  as 
a  case  upon  the  docket  of  said  court,  setting  down  the  owner  or 
owners  and  person  *or  persons  claiming  any  interest  in  such  land, 
embracing  all  persons  so  having  received  such  notice  from  the  said 
commissioners  as  plaintiffs,  and  the  said  company  as  defendant,  and 
the  said  court  shall  proceed  to  hear  and  determine  said  case  in  the 
same  manner  that  other  cases  shall  be  heard  and  determined  in  said 
court;  and  all  issues  or  fact  arising  therein  shall  be  tried  by  a  jury, 
unless  a  jury  shall  be  expressly  waived  by  both  parties.  But  the 
appellant  shall  not  be  entitled  to  have  the  said  case  tried  at  any 
term  of  said  court  unless  he  shall  have  given  notice  to  the  appellee 
or  his  attorney  at  least  ten  days  before  the  first  day  of  the  term  that 
he  will  demand  a  trial  at  such  term;  but  in  case  the  appellee  has  no 
known  residence  or  attorney  in  this  State  no  such  notice  will  be 
given;  but  in  all  cases  the  appellee  may  waive  such  notice,  in  which 
case  the  same  rules  for  trial  shall  be  applicable  to  it  as  to  other 
cases  in  said  court.  After  the  hearing  of  said  case  the  jury,  or  if 
the  jury  be  waived  the  court,  shall  assess  the  value  of  the  land  so 
entered  upon,  taken,  possessed,  occupied,  and  used  by  said  company 
at  the  time  when  the  same  was  so  entered  upon  and  taken;  and  af- 
ter such  assessment  the  court  shall  proceed  to  render  judgment 
against  said  company  for  the  amount  of  such  assessment  in  favor  of 
the  plaintiff  or  plaintifis  in  such  case;  and  if  the  amount  so  assessed 
in  favor  of  such  plaintiff  or  plaintifl^  shall  exceed  the  amount 
awarded  by  said  commissioner,  then  judgment  shall  be  rendered 
against  said  company  for  costs,  and  if  it  shall  not  exceed  the 
amount  so  found  by  said  commissioners,  then  judgment  shall  be  ren- 
derrd  in  favor  of  said  company  for  costs  and  against  the  said  plain- 
tiff or  plaintiffs,  and  execution  may  issue  accordingly;  either  party 
in  any  such  case,  after  notice  of  an  appeal  shall  have  been  filed  as 
aforesaid,  shall,  on  motion  to  the  court  to  which  the  appeal  is  taken, 
in  term-time  or  the  judge  thereof  in  vacation,  ten  days'  notice  of 
said  motion  having  been  given  to  the  adverse  party  or  his  attorney, 
be  entitled  to  a  change  of  venue  in  such  case  to  some  other  county 
in  the  State,  but  the  venue  in  every  such  case  shall  not  be  awarded 
more  than  once,  unless  the  second  application  be  for  some  reason 
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prescribed  by  law   for  a  change  of  venue  in  other  cases.    The 

fiidgment  of  the  circuit  [court]  in  any  such  case  may  be  (received) 
reviewed]  on  writ  [of]  error  as  other  cases  at  law.  Whenever  the 
commissioners  shall  make  award  as  aforesaid,  and  no  appeal  shall  be 
taken  from  the  saine,  and  whenever,  in  case  of  an  appeal,  a  final 
judgment  shall  be  rendered,  it  shall  be  the  duty  of  said  company, 
and  not  before,  to  pay  to  the  party  entitled  to  the  same  the  amount  of 
such  award  or  judgment,  and  in  any  case  in  which  there  shall  be 
any  lien,  incumbrance,  tax-sale,  tax-title,  or  equitable  claim  to  or 
upon  the  land,  or  any  part  thereof,  which  is  the  subject  matter 
of  such  award  or  judgment,  or  where  more  than  one  person  shall  be 
entitled  to  or  shall  set  up  any  claim  to  the  amount  of  such  award  or 
judgment  or  any  part  of  it,  or  where  the  person  entitled  to  receive 
the  same  shall  not  have  any  known  residence  within  this  State,  said 
company  may  deposit  the  amount  of  such  award,  where  there  has 
been  an  appeal,  with  the  clerk  of  the  circuit  court  with  whom  the 
award  in  the  case  shall  have  been  filed,  and  in  case  of  an  appeal 
and  judgment  thereon,  the  company  may  deposit  the  amount  of 
such  judgment  with  the  clerk  of  the  circuit  court  for  the  county  in 
which  such  judgment  shall  have  been  rendered,  and  the  money  so 
deposited  in  eitheir  case  shall  be  paid  over  by  order  of  the  court  to 
the  person  or  persons  who  shall  be  adjudged  by  said  court  to  be  en- 
titled to  receive  the  same;  and  whenever  the  amount  of  such  award 
or  judgment  shall  have  been  paid  or  tendered  or  deposited  as  afore- 
said, an  absolute  estate  in  fee-simple  in  such  lands  shall  be  and  be- 
com*^  vested  in  the  said  company,  as  against  all  persons  so  receiv- 
ing notices  from  the  said  commissioners  as  aforesaid;  all  such  per- 
sons so  having  received  such  notice  shall  be  forever  excluded  from 
questioning  such  title  so  acquired  by  the  said  company.  And  the 
said  company  shall  have  fall  power  and  authority,  after  entering 
upon  and  taking  any  such  lands,  to  have,  hold,  possess,  occupy,  use, 
and  enjoy  the  same,  for  any  of  the  lawful  purposes  of  said  company, 
from  the  time  of  such  entry  and  taking  until  the  proceedings  con- 
templated by  this  act  shall  have  been  finally  determined,  and  until 
said  company  shall,  on  demand,  refuse  to  pay  the  value  of  said  land 
so  to  be  ascrtained  as  aforesaid,  and  they  shall  not  during  such 
time,  nor  until  such  refusal,  be  disturbed  in  such  possession,  occu- 
pancy, use,  or  enjoyment  by  any  proceedings  either  in  law  or  equity. 
Section  13.  !No  person  shall  be  incompetant  to  be  a  witness 
or  give  testimony  in  a  suit  or  proceeding  at  law  or  in  equity  in 
which  the  said  railroad  company  shall  be  a  party,  nor  shall  any 
person  be  disqualified  from  discharging  the  duties  of  a  judge,  jus- 
tice of  the  peace  or  juror  in  any  such  suit  or  proceeding  for  reason 
that  such  person  is  a  stockholder  in  said  company. 

Section  14.  On  the  completion  of  said  railroad,  or  any  part  of 
it  not  less  than  three  miles  in  length,  it  shall  and  may  be  lawful 
for  the  company  to  demand  and  receive  such  sum  or  suras  of  money 
for  the  transportation  of  persons  or  property  and  the  storage  of 
property  as  they  shall  from  time  to  time  think  reasonable. 

Section  15.  If  any  person  shall  willfully  or  knowingly  injure 
or  destroy  the  railroad  so  to  be  constructed  by  said  company,  or 
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oDy  part  of  it,  or  any  buildings  or  fixtures  appurtenant  to  said  road 
or  belonging  to  said  company,  or  shall  willfully  and  maliciously 
place  any  obstruction  or  thing  upon  the  track  of  said  railroad,  sucn 
person  or  persons  so  offending  shall  each  of  them,  for  every  offense, 
forfeit  and  pay  to  said  company  the  sum  of  fifty  dollars,  and  in  case 
any  damage  shall  ensue,  an  additional  sum  equal  to  three  times  the 
amount  of  damage  caused  by  such  offence,  which  may  be  recovered 
in  the  name  of  said  company,  by  action  of  debt,  in  any  court  hav- 
ing competent  jurisdiction,  in  the  county  where  the  offense  shall  be 
committed,  and  shall  also  be  deemed  guilty  of  a  misdemeanor,  and 
be  subject  to  indictment,  and  upon  conviction  of  any  such  offense 
shall  be  punished  by  fine  and  imprisonment,  or  either,  at  the  dis- 
cretion of  the  court.  In  case  the  said  company  shall  locate  the  line 
of  their  railroad  on  any  lands  belonging  to  the  State,  the  said  lands, 
to  the  extent  of  one  hundred  feet  in  width  along  the  line  of  said 
road,  are  hereby  granted  to  said  company  for  the  use  of  said  rail- 
road. 

Section  16.  This  act  is  hereby  declared  to  be  a  public  act,  and 
shall  be  favorably  construed  to  effect  the  purposes  hereby  intended, 
and  copies  thereof,  printed  by  authority  of  the  State,  shall  be  re- 
ceived in  evidence  thereof  in  all  cases,  and  this  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 

Approved  March  6, 1857. 

Exhibit  20. 

This  indenture,  made  this  13th  day  of  November,  A.  D.  1872,  by 
and  between  the  Chicago  and  Northwestern  Railway  company,  a 
body  corporate,  incorporated  under  and  by  virtue  of  the  laws  of 
the  States  of  Illinois,  Wisconsin,  and  Michigan,  party  of  the  first 
part,  and  the  Union  Trust  Company  of  New  York,  a  corporation 
of  the  State  of  New  York,  in  the  city  of  New  York,  party  of  the 
second  part: 

Whereas,  the  said  party  of  the  first  part  is  owner  of  certain  lines  of 
railway  in  the  States  of  Illinois,  Wisconsin  and  Michigan,  herein- 
after described;  and  whereas  the  said  party  of  the  first  part  is  in- 
debted in  the  aggregate  in  the  sum  of  eighteen  millions  seven 
hundred  and  forty-nine  thousand  five  hundred  dollars,  ($18,749,500,) 
upon  bonds  heretofore  issued  by  said  company,  and  by  the  several 
railroad  companies  which  have  been  consolidated  with  the  party  of 
the  first  part,  and  which  have  become  the  proper  bonds  and  obliga- 
tions of  the  said  party  of  the  first  part,  which  bonds  are  securedl)y 
various  trust-deeds  or  mortgages  upon  several  and  distinct  portions 
of  its  lines  of  railroad; 

And  whereas  the  said  Chicago  and  Northwestern  Railway  Company 
party  of  the  first  part,  for  the  purpose  of  consolidating  the  various 
outstanding  debts  secured  by  deeds  of  trust  aforesaid,  and  also  the 
mortgage  debts  which  it  has  assumed  to  pa}',  as  hereinafter  stated, 
and  for  the  purpose  of  fully  equipping  its  various  lines  of  railroad 
herein  described,  has  determined  to  issue  bonds  amounting  in  the 
aggregate  to  forty  millions  of  dollars,  and  to  secure  the  same  by 
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this  deed  of  trust  upon  the  entire  lines  of  railroad,  property,  and 
franchises  owned  by  said  company,  and  upon  the  railroad,  property, 
and  franchises  of  the  several  railroad  companies  whose  capital 
stock  is  owned  in  whole  or  in  part  by  the  party  of  the  first  part 
upon  consolidation  of  the  said  company  with  the  said  party  of  the 
first  part,  as  hereinafter  named: 

Now,  therefore,  this  indenture  witnesseth,  that,  for  the  purpose 
of  securing  the  payment  of  the  principal  and  interest  of  the  bonds 
of  said  company  hereby  provided  to  be  issued,  amounting  to  the  sum 
of  forty-eight  millions  of  dollars,  such  bonds  to  be  designated  '^Gen- 
eral consolidated  gold  bonds,^^  and  to  be  of  the  several  denominations 
of  five  hundred  and  one  thousand  dollars,  so  far  as  the  same  shall 
bear  coupons,  and  such  thereof  as  shall  be  registered  bondsT  to  be  of 
the  several  denominations  of  one  thousand,  five  thousand,  and  ten 
thousand  dollars,  and  to  be  payable  on  the  first  day  of  December, 
A.  D.  1902,  in  gold  coin  of  the  United  States,  with  interest  there- 
on at  the  rate  of  seven  per  cent,  per  annum,  payable  half-yearly, 
in  gold  coin  of  the  United  States,  on  the  first  days  of  December 
and  June,  in  each  year,  the  said  Chicago  and  Northwestern  Rail- 
way Company,  the  said  party  of  the  first  part,  hath  granted,  bar- 
gained, sold,  released,  convey,  and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  release,  convey,  and  confirm,  unto  the 
said  party  of  the  second  part,  and  its  successors,  in  the  trust,  for 
whomsoever  may  from  time  to  time  be  the  holders  of  said  bonds 
hereby  intended  to  be  secured,  the  following  lines  of  railway,  owned 
and  operated  by  the  said  party  of  the  first  part,  to  wit: 

From  Chicago,  in  the  State  of  Illinois,  to  Negaunee,  in  the  State 
of  Michigan: 

From  Chicago  to  the  east  bank  of  the  Mississippi  River,  opposite 
■  Clinton,  (the  eastern  thirty  miles  of  which  is  laid  with  a  double 
track;) 

From  Turner  Junction  to  Freeport,  in  the  State  of  Illinois. 

From  Kenosha,  in  the  State  of  Wisconsin,  to  Rockford,  in  the 
State  of  Illinois. 

From  Belvidere,  in  the  State  of  Illinois,  to  the  La  Crosse,  Trem- 
pealeau and  Prescott  Junction,  in  the  State  of  Wisconsin;  and  from 
Elgin,  in  the  State  of  Illinois,  to  Geneva  Lake,  in  the  State  of 
Wisconsin,  including  the  Elgin  and  State  Line  and  State  Line  and 
Union  Railroads; 

Also  all  the  right,  title,  and  interest  in  the  said  Chicago  and 
Northwestern  Railway  Company  in  and  to  the  Chicago,  Iowa  and 
Nebraska  and  the  Cedar  Rapids  and  Missouri  River  Railroads,  ex- 
tending from  the  east  bank  of  the  Mississippi  Rixer,  opposite  Clin- 
ton, to  Council  Bluffs,  in  the  State  of  Iowa,  which  are  leased  in 
perpetuity  to  the  party  of  the  first  part; 

Also  all  the  ways,  rights  of  way,  depot-grounds,  structures, 
and  buildings  of  every  kind  connected  with  or  appertaining  to  any 
of  the  railroads  hereinbefore  named,  and  all  the  tolls,  rents,  issues,  and 
profits,  and  alienable  franchises  of  the  party  of  the  first  part  con- 
nected therewith,  including  its  rights  and  franchises  as  a  corporation, 
and  all  its  right,  title,  and  interest  in  and  to  the  property  of  every 
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description  used  on,  upon,  and  in  connection  with  the  railroads 
leased  to  the  said  party  of  the  first  part  as  aforesaid; 

And  also  all  the  rolling-stock,  locomotives,  tenders,  passenger, 
mail,  baggage,  and  express  cars,  freight,  stock,  dumping  and  fiat 
cars  and  cars  of  every  description,  and  all  the  tools,  machinery, 
patterns,  materials,  and  implements  connected  with  the  equipment, 
working,  opperating  conducting,  and  repairing  of  the  said  railroads, 
or  either  of  them,  all  of  which  chattels  are  declared  to  be  fixtures 
and  appurtenances  to  the  lines  of  railroad  owned  as  aforesaid  by 
the  «aid  party  of  the  first  part: 

To  have  and  to  hold  all  and  singular  the  hereby-granted  prem- 
ises, with  the  appurtenances  and  the  goods  and  chattels  hereinbefore 
bargained  and  sold  unto  the  said  party  of  the  second  part,  and  its 
successors  forever,  subject  nevertheless  to  the  several  deeds  of  trust 
or  mortgages  which  are  liens  upon  portions  of  the  said  premises 
and  property  specified  in  the  deeds  of  trust  and  mortgages  hereto- 
fore given  to  secure  the  bonds  issued  by  said  railroad  companies 
respectively,  which  are  now  outstanding,  amounting  in  the  aggre- 
gate to  eighteen  millions  seven  hundred  and  forty-nine  thousand 
five  hundred  dollars  ($18,749,500,)  as  hereinafter  specified  : 

Provided,  always,  and  these  presents  are  upon  the  express  con- 
dition, that  if  the  party  of  the  first  part  shall  well  and  truly  pay  to 
the  holders  of  the  bonds  to  be  issued,  as  hereinbefore  stated,  or  of 
such  of  the  said  bonds  as  shall  from  time  to  time  be  outstanding 
and  unpaid,  and  every  of  them,  the  principal  and  interest  moneys 
to  grow  due  on  said  bonds  respectively,  at  the  times  and  in  the 
manner  mentioned  in  the  said  bonds,  according  to  the  true  intent 
and  meaning  of  the  same  : 

And  provided,  also,  that  if  the  said  party  of  the  first  part  shall 
keep  paid  ofi*  and  discharged  all  taxes  and  assessments  which  may 
at  any  time  be  imposed  upon  the  real  or  personal  estate  hereby 
granted,  bargained;  and  sold,  or  intended  so  to  be,  or  upon  any  por- 
tion of  either,  and  all  specific  or  general  lean  upon  any  of  the 
property,  real  or  personal,  of  the  said  party  of  the  first  part,  the 
payment  whereof  may  be  material,  necessary,  or  essential  to  the 
protection  of  the  security  hereby  created : 

And  provided,  also,  that  if  the  said  party  of  the  first  part  shall  at 
all  times,  until  the  bonds  hereby  secured  shall  have  been  fully 
paid,  keep  paid  oiF  and  discharged  any  and  all  interest  which  shall 
become  due  and  payable  upon  the  bonds  secured  by  such  prior 
mortgage. 

And  provided,  also,  that  if  the  said  party  of  the  first  part  shall 
pay  off  or  discharge  those  of  the  prior  mortgages,  the  payment 
whereof  may  be  necessary  or  material  to  the  protection  of  the 
security  hereby  created  : 

Then,  and  from  thenceforth,  these  presents  and  the  estate  here- 
by granted  shall  cease,  determine,  and  be  null  and  void.  But  in 
case  default  shall  be  made  in  the  payment  of  the  principal  or  in- 
terest of  said  b^nds  hereby  secured,  or  such  of  them  as  may  from 
time  to  time  be  outstanding,  or  any  of  them,  or  any  part  of  either, 
as  said  principal  or  interest  rthall  fall  due,  according  to  the  tenor  of 


APPENDIX  B — LEGAL  PEOCEEDINQS.  157 

said  bonds,  and  such  default  shall  continue  for  six  months;  or  in 
case  the  party  of  the  first  part  shall  fail  to  keep  paid  off  and  dis- 
charged the  taxes  and  assessments  which  may  be  imposed  upon  the 
mortgaged  premises  or  property,  or  any  part  thereof,  as  hereinbe- 
fore provided,  or  any  specific  or  general  liens  upon  said  premises  or 
property,  the  payment  whereof  may  be  material,  necessary,  or  es- 
sential to  the  protection  of  the  security  hereby  created;  or  in  case 
theparty  of  the  first  part  shall  fail  to  keep  paid  off  or  discharged 
the  interest  accruing  from  time  to  time  upon  the  bonds  secured  by 
the  prior  mortgages  upon  said  railroads;  or  in  case  the  said  party 
of  the  first  part  shall  fail  to  pay  off  and  discharge  the  said  prior 
mortgages  whenever  the  payment  and  discharge  thereof  shall  be- 
come necessary  or  material  to  the  protection  of  the  security  hereby 
created;  then,  and  in  either  of  the  cases  above  mentioned,  the  con- 
veyance herein  contained  shall  be  in  full  force  and  virtue;  and  it 
shall  be  lawful  for  the  party  of  the  second  part,  or  its  successors,  and 
the  party  of  the  first  part  doth  hereby  fully  authorize  and  empower 
them,  with  the  aid  and  assistance  of  any  person  or  persons,  to  en- 
ter into  and  upon  and  to  take  possession  of  the  railroad  and  the 
branches  thereof,  and  all  and  singular  the  lands,  tenements,  car 
and  engine-houses,  machine-shops,  goods,  chattels,  and  property, 
real  and  personal,  hereby  mortgaged,  and  every  or  any  part  there- 
of, to  hold  the  same  as  mortgagees,  in  possession  for  the  benefit  of 
the  holders  of  the  bonds  hereby  secured,  and  to  retain  and  keep 
possession  of  the  said  property,  real  and  personal,  use  and  operate 
the  same,  and  to  make,  from  time  to  time,  all  necessary  or  proper 
repairs  and  replacements,  and  to  receive  the  earnings,  rents,  issues, 
and  profits  thereof,  until  a  sale  thereof  shall  be  made  pursuant  to 
law,  rendering  an  account  thereof  to  the  party  of  the  first  part,  and 
after  paying  ^1  current  expenses,  and  the  expense  of  necessary  re- 
pairs and  replacements,  and  other  proper  costs,  charges,  and  ex- 
penses, taxes,  assessments,  interest  on  prior  mortgages,  and  making 
all  other  payments  necessary  for  the  protection  of  the  securit}' 
hereby  created,  to  apply  the  surplus,  if  any,  to  the  payment,  pro 
rata,  of  the  interest  and  principal  of  the  bonds  hereby  secured  or 
such  of  them  as  may  be  then  outstanding. 

And  in  case  default  shall  be  made  as  aforesaid  in  the  payment  of 
the  interest  as  it  falls  due  upon  the  said  bonds  hereby  secured,  or 
any  of  them,  or  in  the  payment  of  the  principal  thereof  or  any  of 
them,  when  due,  or  in  making  any  of  the  payments  of  taxes,  assess- 
ments, principal  or  interest,  of  prior  incumbrances,  the  said  party 
of  the  second  part  to  these  presents,  or  its  successors,  are  hereby 
authorized  and  empowered  to  grant,  bargain,  and  sell  the  property 
and  premises  hereby  conveyed,  and  all  the  right,  title,  interest,  and 
equity  of  redemption  of  the  said  party  of  the  first  part  therein,  at 
public  auction,  in  either  of  the  cities  of  New  York  or  Chicago,  up- 
on giving  notice  of  the  time  and  place  of  such  sale,  by  publication 
thereof  at  least  three  times  a  week  for  twelve  weeks  in  a  daily 
newspaper  published  in  each  of  the  said  cities  of  New  York  and 
Chicago,  and  by  serving  a  copy  of  such  notice  upon  the  party  of 
the  first  part  at  least  sixty  days  before  the  day  of  sale;  and,   in  its 
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discretion,  to  adjourn  sach  sale  from  time  to  time;  and  if  so  adjourn- 
ed, to  make  the  sale  at  the  time  and  place  to  which  it  shall  be  so 
adjourned  withour  further  notice;  and  as  the  attorneys  of  the  said 
party  of  the  first  part,  by  these  presents  duly  constituted  and  ap- 
pointed, to  make,  execute,  seal,  and  deliver  to  the  purchaser  or  pur- 
chasers thereof  a  good  and  sufficient  deed  or  deeds,  bill  or  bills  of 
sale,  conveyance  or  conveyances,  in  fee-simple,  for  the  same,  and 
out  of  the  moneys  arising  from  such  sale,  after  paying  the  expenses 
of  such  sale  and  all  the  moneys  expended  for  necessary  repairs  or 
replacements  or  necessary  expenses,  to  pay  to  the  several  holders  of 
the  bonds  and  coupons  hereby  secured  the  amount  of  principal  and 
interest  which  may  be  due  or  unpaid  to  them  respectively,  render- 
ing the  overplus,  if  any,  to  the  said  party  of  the  first  part,  its  suc- 
cessors or  assigns,  which  sale,  so  to  be  made,  shall  forever  be  a  per- 
petual bar,  both  in  law  and  equity,  against  the  said  party  of  the 
first  part,  its  successors  or  assigns,  and  all  persons  so  claiming  or  to 
claim  the  premises  so  sold,  or  any  part  thereof,  by,  from,  or  under 
the  said  party  of  the  first  part,  its  successors  or  assigns. 

And  this  indenture  further  witnesseth,  that  it  is  hereby  covenant- 
ed and  agreed  that  the  sura  of  eighteen  millions  seven  hundred  and 
forty-nine  thousand  five  hundred  dollars  ($18,749,500)  of  the  said 
bonds,  hereby  intended  to  be  secured,  shall  be  reserved  by  the  said 
party  of  the  second  part,  and  shall  not  be  issued  except  for  the  pur- 
pose of  being  substituted  for,  or  for  the  payment  of,  the  principal 
of  the  bonds  now  outstanding,  issued  by  the  said  party  of  the  first 
part  or  by  some  of  the  railroad  companies  which  have  been  con- 
solidated with  it,  and  the  payment  of  which  is  secured  by  lien  upon 
some  portion  of  its  railroad  or  its  equipment  or  earnings,  and  here- 
inafter specified  as  follows: 

Deferred  sinking-fund  bonds  of  the  Chicago  and  North- 
western Railway  Company,  dated  July  1st.  1859,  pay- 
able 1883 $1,245,500 

Funded  coupon  bonds  of  the  Chicago  &  Northwestern 
Railway  Company,  dated  August  1st ,  1861,  payable 
1883 765,000 

General  first-mortgage  bonds  of  the  Chicago  and  North- 
western Railway  Company,  dated  July  1,  1859,  pay- 
able 1885 3,588,000 

Appleton  extension  bonds  of  the  Chicago  &  Northwest- 
ern Railway  Company,  dated  November  1,  1860,  pay- 
able 1885 148,000 

Green  Bay  Extension  bonds  of  the  Chicago  &  North- 
western Railway  Company,  dated  April  1,  1860,  pay- 

^  able  1885 * 289,000 

Seven  per  cent,  equipment  bonds  of  the  Chicago  and 
Northwestern  Railway  Company,  dated  January  1, 
1863,  payable  1874 101,000 

Frst-mortgage  bonds  of  the  Galena  and  Chicago  Union 
Railroad  Company,  dated  June  1,  1853,  payable  1882.     1,785,000 
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Second-mortgage  bonds  of  the  Galena  and  Chicago 
Union  Railroad  Company,  dated  May  1, 1855,  pavable 
1875 : . . . .     $948,000 

Mississippi  River  bridge-  bonds  of  the  Galena  and  Chi- 
cago Union  Railroad  Company,  dated  January  1, 1864, 
pavable  1884 200,000 

Bonds  of  the  Galena  and  Chicago  Union  Railroad  Com- 

Eany,  issued  for  the  purchase  of  the  Elgin  and  State 
ine  Railroad,  dated  November  2,  1863,  payable  1878.       135,000 

First-mortgage  bonds  of  the  Peninsula  Railroad  Com- 
pany of  Michigan,  dated  May,  5,  1864,  payable  1898.       696,000 

First-mortgage  bonds  of  the  Beloit  and  Madison  Rail- 
road Company,  dated  January  1,  1863,  payable  1888. .       324,000 

The  consolidated  sinking-fund  bonds  of  the  Chicago  and 
Northwestern  Railway  Company,  dated  January  16, 
1865,  payable  1915,  amounting  to  $2,686,000;  and  also 
such  bonds  of  the  same  issue  as  may  be  substituted  for 
the  above-described  prior  bonds,  as  provided  for  in  its 
mortgage  trust-deed 2,6^6,000 

Madison  Extension  first-mortgage  sinking-fund  gold- 
bonds,  dated  April  1,  1871,  payable  1911 3,150,000 

Menomonee  Extension  first-mortgage  sinking-fund  gold- 
bonds,  dated  June  1,  1871,  payable  1911 2,700,000 

Aggregate  amount $18,749,500 

For  the  payment  of  which  mortgage  liens  now  exist  upon  sev- 
eral and  distinct  proportions  of  the  railroads,  property,  and  fran- 
chises herein  conveyed,  and  subject  to  which  liens  this  conveyance 
is  made. 

And  whereas  the  said  party  of  the  first  part  is  the  owmer  of  the 
whole,  or  nearly  the  whole,  of  the  capital  stock  of  certain  railroad 
companies  in  the  States  of  Illinois,  Wisconsin,  Iowa  and  Minnesota, 
and  in  the  Territory  of  Dokata,  the  several  railroads  of  which 
companies  are  leased  in  perpetuity  to  the  said  party  of  the  first 
part,  or  are  operated  or  controlled  by  it  by  virtue  of  its  interest 
therein,  as  hereafter  specified,  to-wit: 

The  Chicago  and  Milwaukee  Railroad,  from  Chicago,  in  the  State 
of  Illinois,  to  Milwaukee,  in  the  State  of  Wisconsin,  known  as  the 
Chicago  and  Milwaukee  Railway;  the  La  Crosse,  Trempealeau  and 
Prescot  Railroad,  in  Wisconsin,  from  its  junction  with  the  Chicago 
and  Northwestern  Railway,  near  La  Crosse,  to  a  connection  across 
the  Mississippi  River,  bridge  at  Winona,  with  the  Winona  and  St. 
Peter  Railroad;  the  Winona  and  St.  Peter  Railroad,  from  Winona, 
in  the  State  of  Minnesota,  to  the  Big  Sioux  River,  including  the 
Winona  and  St.  Peter  Railroad,  in  the  Territory  of  Dakota,  and 
the  bridge  across  the  Mississippi  River  at  Winona,  with  the  branch 
line  to  Mankato,  known  as  the  Winona,  Mankato  and  New  Ulm 
Railroad;  the  Iowa  Midland  Railway,  from  Lyons  to  Anamosa,  in 
the  State  of  Iowa;  the  Northwestern  Union  Railroad,  from  Mil- 
waukee to  Fond  du  Lac,  in  the  State  of  Wisconsin,  with  a  branch 
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to  Lodi,  end  also  a  branch  to  the  iron  mines  in  Dodge  County, 
in  said  State;  the  St,  Charles  Railroad,  from  the  town  of  St.  Charles 
to  the  town  of  Batavia,  in  the  State  oiF  Illinois,  and  the  branch  line 
from  Stan  wood  to  Tipton,  in  the  State  of  Iowa,  known  as  the  Stan- 
wood  and  Tipton  Railroad. 

Aad  whereas  the  said  several  railroad  companies,  whose  stock  is 
owned  by  said  party  of  the  first  part  as  aforesaid,  have  severally 
issued  bon^s  secured  by  trust-deeds  or  mortgages  upon  their  respec- 
tive lines  of  railload  severally,  with  their  equipments  and  appurten- 
ances, and  upon  the  franchises  of  said  companies  respectively,  which 
said  bonds,  now  outstanding,  amount  in  the  aggregate,  to  the  sum 
of  sixteen  millions  five  hundred  and  ninety-nine  thousand  five  hun- 
dred dollars,  ($16,599,500,)  the  payment  of  which  has  been  assumed 
by  the  said  party  of  the  first  part,  and  are  as  follows  viz: 

First-mortgage  bonds  of  the  Chiaago  and  Milwaukee 
Railroad  Company,  dated  May  1,  1854,  payable  1874.        397,000 

Second-mortgage  bonds  of  the  Milwaukee  and  Chicago 
Railroad  Company,  dated  February  1,  1854,  payable 
in  1874 182,000 

Third-mortgage  bonds  of  the  Milwaukee  and  Chicago 
Railroad  Company,  dated  June  1,  1863,  payable  1898.  10,500 

First-mortgage  bonds  of  the  Chicago  and  Milwaukee 
Railway  Company,  dated  August  1,  1863,  payable 
1898 1,135,000 

La  Cresse,  Trempealeau  and  Prescott  Railroad  Company 
first-mortgage  bonds,  dated  April  1,  1868,  payable 
1878 1,000,000 

Winona  and  St.  Peter  Railroad  first-mortgage  bonds, 
^  dated  January  1,  1867,  payable  1887 2,750,000 

Winona  and  St.  Peter  Railroad  Company  second-mort- 
gage bonds,  dated  November  1,  1867,  payable  1907  . .     1,650,000 

Winona  and  St.  Peter  Railroad  Extension  first 
mortgage  sinking-fund  gold-bonds,  dated 
December  1,  1871,  payable  1916 ^,375,000 

Winona  and  St.  Peter  Ilailroad  Company  of 
Dakota,  same  class,  for  completion  of  rail- 
road in  Dakota 250,000 

4,625,000 

Iowa  Midland  Railwav  Company,  first  mortgage  bonds, 
dated  October,  1,  1870,  payable  1900 1,350,000 

Northwestern  Union  Railway  Company  first  mortgage 
sinking-fund  gold-bonds,  dated  June  1,  1872,  payable 
1917 3,500,000 

Aggregate  amount ?16,599,500 

And  whereas  it  is  contemplated  by  the  party  of  the  first  part  to 
make  an  agreement  of  consolidation  with  each  of  the  several  rail- 
road companies  aforesaid,  the  payment  of  whose  bonds  has  been  as- 
sumed by  the  party  of  the  first  part,  and  whose  stock  is  now  held 
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in  whole  or  in  greater  part  by  it,  as  aforesaid,  the  right  to  make  such 
consolidation  being  hereby  expressly  reserved,  it  is  hereby  cove- 
nanted and  agreed,  that  in  case  such  consolidation  shall  be  made, 
the  railroads,  property,  and  franchise  ,of  the  company  which  may 
be  so  consolidated  with  the  part}^  of  the  first  part  shall  be  included 
in  and  be  subject  to  the  provisions  of  this  indenture  and  lien  here- 
by created;  and  whenever  such  consolidation  shall  be  made,  the 
said  party  of  the  first  part  shall  give  any  further  assurance  in  law 
to  subject  the  railway  property  and  franchise  of  such  consolidated 
company  to  the  lien  of  this  indenture  that  shall  be  necessary  and 
proper  for  that  purpose  and  be  required  by  said  trustees. 

And  it  is  hereby  covenanted  and  agreed,  that  the  further  amount 
of  sixteen  millions  five  hundred  and  ninety-nine  thousand  five 
hundred  dollars  ($16,599,500)  of  said  bonds  hereby  intended  to  be 
secured  shall  be  reserved  by  the  said  party  of  the  second  part  for 
the  purpose  of  being  substituted  for,  or  for  the  payment  of  the 
principal  of  the  bonds  aforesaid  issued  by  the  several  railroad  com- 
panies respectively,  whose  stock  is  owned  in  whole  or  in  greater 
part  by  the  said  party  of  the  first  part,  and  whose  roads  are  leased 
to  or  controlled  and  operated  by  it  as  aforesaid,  and  which  shall  be- 
come consolidated  with  the  said  party  of  the  first  part  as  hereinbe- 
fore provided. 

And  it  is  hereby  further  covenanted  and  agreed,  that  on  the  first 
day  of  June  in  every  year  after  1873  the  party  of  the  first  part 
shall  pay  to  the  party  of  the  second  [part  one  per  cent,  of  the 
amount  of  the  bonds  actually  issued  under  this  deed  of  trust  and 
then  outstanding,  and  shall  also  pay  to  the  said  part  of  the  second 
part,  from  time  fco  time,  the  net  proceeds  of  the  land  as  hereinafter 
mentioned,  which  several  sums  of  money  shall  form  a  sinking-fund 
for  the  payment  of  the  bonds  secured  by  this  deed  of  trust. 

The  partv  of  the  second  part,  trustee  under  this  conveyance, 
shall  invest  the  said  several  sums  of  money,  together  with  all  accu- 
mulations of  interest  thereon,  in  the  manner  following,  that  is  to 
say:  First,  in  the  purchase  of  the  bonds  secured  by  these  presents, 
but  it  shall  not  purchase  the  same  at  more  than  the  par  value  there- 
of without  the  consent,  in  writing,  of  the  party  of  the  first  part; 
secondly,  if  the  said  trustee  shall  be  unable  to  purchase  the  afore- 
said bonds  at  par  or  less,  then  the  said  trustee  shall  purchase  at 
public  or  private  sale,  at  the  lowest  price  (not  above  par)  at  which 
it  may  be  able  to  obtain  the  same,  not  exceeding  their  market  value 
at  the  New  York  Stock  Exchange,  any  railroad  bonds  issued  by  the 
said  Chicago  and  Northwestern  Railway  Company,  or  by  any  com- 
pany consolidated  with  it,  or  in  the  purchase  of  any  bonds  the  pay- 
ment of  which  it  has  assumed  as  aforesaid;  and  the  bonds  so  pur- 
chased or  delivered  to  the  said  trustee  on  account  of  the  sinking- 
fund  shall  be  forthwith  cancelled  and  destroyed. 

And  in  case  a  sufiicient  amount  of  the  said  bonds  cannot  be  pur- 
chased at  such  rate  within  three  months,  then  the  said  money  or 
balance  thereof  shall  be  invested  in  such  manner  as  the  trustee  may 
deem  proper. 

And  whereas  the  party  of  the  first  part  is  entitled  to  certain 
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land  grant  lands  from  the  United  States,  and  from  the  State  of 
Michigan,  and  will  become  entitled  to  further  grants  from  the 
United  States  and  from  the  State  of  Michigan  upon  the  comple- 
tion of  its  Menomonee  extension;  and  whereas  the  Winona  &  St. 
Peter  Railroad  Company  aforesaid  will  also  become  entitled  to  land- 
grant  lands  from  the  United  States  upon  completion  of  its  railroad 
to  the  Big  Sioux  River,  in  Dakota:  Now,  therefore,  the  said  party 
of  the  first  part  hereby  covenants  and  agrees  to  and  with  the  nold- 
ers  of  any  or  the  bonds  hereby  provided  to  be  issued  that  it  will  re- 
ceive the  same  at  their  par  Value  and  accrued  interest,  in  payment 
of  any  of  the  land-grant  lands  received  or  which  may  be  received 
by  it  on  account  of  the  construction  or  consolidation  of  the  rail- 
roads herein  described  that  shall  be  sold  or  conveyed  by  it;  subject, 
however,  to  any  prior  lien  Existing  on  said  lands  to  secure  the  pay- 
ment of  any  of  the  above-described  and  specified  bonds.  And  the 
£arty  of  the  first  part  also  covenants  and  agrees  to  and  with  such 
olders  that,  after  deducting,  first,  all  expenses  that  shall  have  been 
incurred  by  it  on  account  of  said  lands,  whether  in  pavment  of 
taxes  or  otherwise,  it  will  forthwith  apply  the  net  proceeds  of  such 
sales  to  the  payments  into  the  sinking  fund  hereinbefore  provided. 
And  it  is  hereby  covenanted  and  agreed,  that  any  of  the  coupon 
bonds,  the  issue  whereof  is  herein  provided  for,  may,  at  the  option 
of  the  holder  thereof,  be  converted  into  or  exchanged,  on  the  first 
days  of  June  and  December,  in  each  year,  for  registered  bonds,  the 
issue  whereof  is  herein  provided  for.  And  that  the  party  of  the 
first  part  shall  permit  the  holders  of  the  said  registered  bonds  from 
time  to  time  to  transfer  the  same,  and  that  it  will  provide  for  the 
issue  of  said  registered  bonds  in  the  place  and  stead  of  those  sur- 
rendered for  cancelment  on  such  transfer.  And  this  indenture  shall 
enure  to  the  benefit  and  security  or  the  holders  of  the  new  bonds 
which  may  be  issued  on  such  transfer  and  cancelment. 

The  trustee  shall  have  full  power,  in  its  discretion,  upon  the  writ- 
ten request  of  the  party  of  the  first  part,  to  convey,  by  way  of  re- 
lease or  otherwise,  to  the  persons  designated  by  the  said  railway 
company,  any  lands  desired  or  held  for  the  purpose  of  stations,  de- 
pots, shops,  or  other  buildings;  and  shall  also  have  power  to  con- 
vey, as  aforesaid,  on  like  request,  any  lands  or  property  which,  in 
tne  judgment  of  the  trustee,  shall  not  be  necessary  for  use  in  con- 
nection with  the  said  railroad,  or  which  may  have  been  held  for  a 
supply  of  fuel,  gravel,  or  other  material;  and  also  to  convey  as 
aforesaid,  on  like  request,  an}'^  lands  not  occupied  by  the  track  which 
may  become  disused,  by  reason  of  a  change  of  the  location  of  any 
station-house,  depot,  shop,  or  other  building  connected  with  the 
said  railroad,  and  such  lands  occupied  by  the  track  and  adjacent  to 
the  station-house,  depot,  shop,  or  other  building,  as  the  said  rail- 
way company  may  deem  it  expedient  to  disuse  or  abandon  by  rea- 
son of  such  change;  and  to  consent  to  any  such  change,  and  to 
such  other  changes  in  the  location  of  the  track,  or  depot,  or  other 
buildings,  as  in  its  judgment  shall  have  become  expedient;  and  to 
make  and  deliver  the  conveyances  necessary  to  carry  the  same  into 
effect;  but  any  lands  which  may  be  acquired  for  permanent  use  in 
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substitution  for  any  so  released,  shall  be  conveyed  to  the  trustee 
upon  the  trusts  of  these  presents;  and  the  trustee  shall  also  have 
full  power  to  allow  the  said  railwa}*-  company  from  time  to  time  to 
dispose  of,  according  to  its  discretion,  such  portions  of  the  equip- 
ments, machinery,  and  implements,  at  any  time  held  or  acquired 
for  the  use  of  the  said  railroad,  as  may  have  become  unfit  for  such 
use,  replacing  the  same  by  new,  which  shall  be  conveyed  to  the 
trustee,  or  he  otherwise  made  subject  to  the  operation  of  these 
presents. 

It  is  hereby  declared  and  agreed  that  it  shall  be  the  duty  of  the 
trustee  to  exercise  the  power  of  entry  hereby  granted,  or  the  power 
of  sale  hereby  granted,  or  both,  or  to  take  appropriate  proceedings 
in  equity  or  at  Taw  to  enforce  the  rights  of  the  bondholders  under 
these  presents,  upon  the  requisition  in  writing  as  hereinafter 
specified: 

1.  If  the  default  be  as  to  principal  or  interest  of  any  bonds,  such 
requisition  upon  the  said  trustee  snail  be  by  holders  of  not  less  than 
one  hundred  thousand  dollars  in  aggregate  amount  of  said  bonds; 
and  upon  such  requisition  and  a  proper  indemnification  by  the  per- 
sons making  the  same  to  the  trustee,  against  the  costs  and  expenses 
to  be  by  said  trustee  incurred,  it  shall  be  the  duty  of  the  trustee  to 
enforce  the  rights  of  the  bondholders  under  these  presents  by  entry, 
sale,  or  legal  proceedings,  as  it  shall  deem  most  expedient  for  the 
interest  of  all  the  holders  of  said  bonds. 

2.  If  the  default  be  in  the  omission  of  any  act  or  thing  required 
by  the  covenant  hereinafter  contained,  or  for  the  further  assuring 
of  the  title  of  the  trustee  to  any  property  or  franchises  now  pos- 
sessed or  hereafter  acquired,  or  in  the  omission  to  comply  with  any 
other  provision  herein  contained  tp  be  performed  or  kept  by  the  said 
railway  company,  then,  and  in  either  of  such  cases,  the  requisition 
shall  be  as  aforesaid;  but  it  shall  be  within  the  discretion  of  the 
trustee  to  enforce  or  waive  the  rights  of  the  bondholders  by  reason 
of  such  default,  subject  to  the  power  hereby  declared  of  a  majority 
in  interest  of  the  holders  of  the  said  bonds,  by  requisition  in  wri^ 
ing  signed  by  such  majority  to  instruct  the  said  trustee  to  waive 
such  default,  or  upon  adequate  indemnity  as  aforesaid  to  enforce 
their  rights  by  reason  thereof:  Provided,  That  no  action  of  the 
said  trustee,  or  bondholders,  or  both,  in  waiving  such  default  or 
otherwise,  shall  extend  to  or  be  taken  to  effect  any  subsequent  de- 
fault, or  to  impair  the  rights  resulting  therefrom. 

And  the  said  party  of  the  first  part,  for  itself  and  successors,  in 
consideration  of  the  premises,  and  of  one  dollar  to  it  duly  paid  by 
the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, hereby  further  covenants  and  agrees  to  and  with  the 
said  party  of  the  second  part,  its  successors  and  assigns,  that  the 
said  party  of  the  first  part  and  its  successors  shall  and  will,  from 
time  to  time,  and  at  all  times  hereafter,  and  as  often  as  thereunto 
requested  by  the  trustee,  execute,  deliver,  and  acknowledge  all  such 
further  deeds,  conveyances,  and  assurances  in  the  law,  for  the  bet- 
ter assuring  unto  the  said  trustee  the  railroads,  equipments,  and 
appurtenances  hereinbefore  mentioned,  or  intended  so  to  be,  and  all 
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other  property  and  things  whatsoever,  which  may  be  hereafter  ac- 
quired for  use  in  connection  with  the  same  or  any  part  thereof,  and 
all  the  franchises  pertaining  thereto  nov^  held  or  hereafter  acquired 
as  shall  be  necessary  and  proper  for  that  purpose  and  shall  be  re- 
quired bv  said  trustee. 

And  tne  said  party  of  the  first  part,  for  itself  and  its  successors, 
in  consideration  of  the  premises  and  of  one  dollar  to  it  duly  paid  by 
the  said  party  of  the  second  part,  further  covenants  and  agrees  to 
and  with  the  said  party  of  the  second  part,  its  successors  and  assigns, 
that  it,  the  said  party  of  the  first  part  and  its  successors,  shall  and 
^ill  at  all  times  hereafter  keep  open  an  office  or  agency  in  the  city 
of  New  York  for  the  payment  of  the  principal  and  interest  of  and 
upon  the  bonds  herein  provided  herein  to  be  issued,  as  the  same 
snail  become  payable,  and  for  the  transfer  and  registration  of  the 
said  bonds;  and  that  any  and  every  default  in  the  due  performance 
of  this  covenant  shall  be  deemed  and  taken  to  be  a  waiver  of  pre- 
sentment and  demand  of  payment  of  all  and  every  of  the  bonds 
and  coupons  aforesaid  which  may  become  payable  during  the  con- 
tinuance of  such  default. 

In  witness  whereof  the  said  party  of  the  first  part  has  caused  its 
corporate  sesled  to  be  affixed  hereto,  and  these  presents  to  be  sub- 
scribed by  its  president  and  secretar}'.  And  the  said  party  of  the 
second  part,  in  witness  of  its  acceptance  of  the  conveyance  and 
trust  herein  conferred,  has  caused  its  corporate  seal  to  be  also  hei^e- 
to  affixed,  and  attested  by  its  president  and  secretary,  the  day  and 
year  first  herein  written. 

President. 
Secretary. 

State  op  New  York, 

City  and  County  of  New  York,  88.: 
Be  it  remembered  that  on  this  30th  day  of  November,  A.  D. 
1872,  before  me,  Charles  Nettleton,  a  commissioner  for  the  State 
of  Illinois  and  for  the  State  of  New  York,  and  residing  in  the  said 
city  of  New  York,  personally  appeared  John  F.  Tracy,  the  pres- 
ident of  the  Chicago  and  Northwestern  Railway  Company,  and 
Charles  R.  Marvin,  the  secretary  of  the  same  company,  and  being 
duly  sworn,  they  did  depose  and  say  that  he,  the  said  John  F.  Tracy, 
resided  in  the  city  of  Chicago,  in  the  State  of  Illinois;  that  he,  the 
said  Charles  R.  Marvin,  resided  in  the  city  of  Brooklyn,  in  the 
State  of  New  York;  that  he,  the  said  John  F.  Tracy,  was  the  pres- 
ident of  said  company;  that  he  the  said  Charles  K.  Marvin,  was 
the  secretary  of  the  same  company;  that  they  knew  the  corporate 
seal  of  said  company;  that  the  seal  affixed  to  the  foregoing  instru- 
ment, purporting  to  be  the  corporate  seal  of  said  company,  was 
such  corporate  seal;  that  it  was  so  affixed  thereto  by  order  of  the 
board  of  directors  of  said  company,  and  that  they  signed  their 
names  thereto  by  the  like  order  as  the  president  and  secretary  of 
said  companv  respectively.  And  the  said  John  F.  Tracy  and  Charles 
R.  Marvin  also  acknowledged  to  me  that  they  signed,  sealed,  and 
delivered  the  said  instrument,  as  their  free  act  and  deed  and  the  tree 
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act  and  deed  of  the  said  Chicago  and  Northwestern  Railway  Com- 
pany, for  the  uses  and  purposes  therein  expressed. 

In  witness  whereof  I  hare  hereunto  set  my  hand  and  affiixed  my 
official  seal  this  30th  day  of  November,  A.  D.  1872. 

LsEAL.]  CHARLES  NETTLETON. 

Commissioner  for  Illinois  in  New  York, 

State  of  New  York, 

City  and  County  of  New  York,  ss,  : 

Be  it  remembered  that  on  this  30th  day  of  November,  A.  D.  1872, 
before  me,  Charles  Nettleton,  a  commissioner  of  the  State  of  Mich- 
igan in  and  for  the  State  of  New  York,  residing  in  said  city  of  New 
York,  personally  appeared  John  F.  Tracy,  known  to  me  to  be  the 
president  of  the  Chicago  and  Northwestern  Railway  Company,  and 
Charles  R.  Marvin,  known  to  me  to  be  the  secretary  of  the  same 
company,  and  they  severally  acknowledged  the  execution  of  the 
foregoing  instrument  to  be  the  free  act  and  deed  of  the  said  com- 
pany. And  I  further  certify  that  I  know  the  seal  affixed  to  said 
instrument  to  be  the  corporate  seal  of  said  company. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  day  of  November.  A.  D.  1872. 

rsEAL.J  CHARLES  NETTLETON, 

Commissioner  for  Michigan  in  New  York, 

State  of  New  York, 

City  &  County  of  New  York,  ss: 

Be  it  remembered  that  on  this  30th  day  of  November,  A.  D.  1872, 
before  me,  Charles  Nettleton,  a  commissioner  for  the  State  of  Wis- 
consin in  and  for  the  State  of  New  York,  residing  in  said  city  of 
New  York,  personally  appeared  John  F.  Tracy,  the  president  of 
the  Chicago  and  Northwestern  Railway  Company,  and  Charles  R. 
Marvin,  the  secretary  of  the  same  company,  who  are  to  me  person- 
ally known  to  be  the  president  and  secretary  of  said  company,  and 
being  by  me  duly  sworn,  they  did  depose  and  say  that  he,  the  said 
John  F.  Tracy,  resided  in  the  city  of  Chicago,  in  the  State  of  Illi- 
nois; that  he,  the  said  Charles  R.  Marvin,  resided  in  the  citj'  of 
Brooklyn,  in  the  State  of  New  York;  that  he,  the  said  John  F. 
Tracy  was  the  president  of  said  company;  and  that  he,  the  said 
Charles  R.  Marvin,  was  the  secretary  of  the  same  company;  that 
they  knew  the  corporate  seal  of  said  company;  that  the  seal  attach- 
ed to  the  foregoing  instrument,  purporting  to  be  the  corporate  seal 
of  said  company,  was  such  corporate  seal;  that  it  was  so  affixed 
thereto  by  order  of  the  board  or  directors  of  said  company,  and 
that  they  signed  their  names  thereto  by  the  like  order  as  the  pres- 
ident and  secretary  of  said  company  respectivel3^  And  the  said 
John  F.  Tracy  and  Charles  R.  Marvin  also  acknowledge  to  me 
that  they  had  executed  the  foregoing  instrument  for  the  uses  and 
purposes  therein  mentioned,  and  that  the  same  was  their  free  act 
and  deed  and  the  free  act  and  deed  of  said  company. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  day  of  November,  A.  D.  1872. 

[seal.]  CHARLES  NETTLETON, 

Commissioner  for  Wisconsin  in  New  York. 
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State  of  New  Yobk, 

City  ayid  County  of  New  York^  ss: 

Be  it  remembered  that  on  this  30th  day  of  November,  A.  D. 
1872,  before  me,  Charles  Nettleton,  a  commissioner  of  the  State  of 
Minnesota  in  and  for  the  State  of  New  York,  residing  in  said  city 
of  New  York,  personally  appeared  John  F.  Tracy,  the  president 
of  the  Chicago  and  Northwestern  Railway  Company,  and  Charles 
R.  Marvin,  the  secretary  of  the  same  company,  who  are  personally 
known  to  me  to  be  the  president  and  secretary  of  said  company, 
and,  being  duly  sworn,  they  did  depose  and  say  that  he,  the  said 
John  F.  Tracy,  resided  in  the  city  of  Chicago,  in  the  State  of  Illi- 
nois; that  he,  the  said  Charles  R.  Marvin,  resided  in  the  city  of 
Brooklyn,  in  the  State  of  New  York;  that  he,  the  said  John  F. 
Tracy,  was  the  president  of  said  company;  that  he,  the  said 
Charles  R.  Marvin,  was  the  secretary  of  the  same  company;  that 
they  knew  the  corporate  seal  of  said  company;  that  the  seal  affixed 
to  the  foregoing  instrument,  was  such  corporate  seal;  that  it  was 
so  affixed  thereto  by  order  of  the  board  of  directors  of  said  com- 
pany, and  that  they  signed  their  names  thereto  by  the  like  order  as 
the  president  and  secretary  of  said  company,  respectively. 

And  the  said  John  F.  Tracy  and  Charles  R.  Marvin  also  ac- 
knowledged to  me  that  they  had  executed  the  foregoing  instrument 
freely  and  voluntarily,  and  for  the  uses  and  purposes  therein  men- 
tioned, and  that  the  same  was  their  free  and  voluntary  act  and  deed, 
and  the  free  and  voluntary  and  act  deed  of  said  company. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  day  of  November,  A.  D.  1872. 

CHARLES  NETTLETON, 
Commissioner  for  Minnesota  in  New  York. 

State  of  New  Yobk, 

City  and  County  of  New  York.ss: 
Be  it  remembered  that  on  this  30th  day  of  November,  A.  D.  1872, 
before  me,  Charles  Nettleton,  a  commissioner  of  the  State  of  Iowa 
in  and  for  the  State  of  New  York,  residing  in  said  city  of  New 
York,  personally  appeared  John  F.  Tracy,  the  president  of  the 
Chicao^o  and  Northwestern  Railway  Company,  and  Charles  R.  Mar- 
vin, the  secretary  of  the  same  company,  who  are  to  me  personally 
known  to  be  the  president  and  secretary  of  said  company,  and,  be- 
ing duly  sworn,  tney  did  depose  and  say  that  he,  the  said  John  F. 
Tracy,  resided  in  the  city  of  Chicago,  in  the  State  of  Illinois;  that 
he,  the  said  Charles  R.  Marvin,  resided  in  the  city  of  Brooklyn,  in 
the  State  of  New  York;  that  he,  the  said  John  F.  Tracf,  was  the 
president  of  said  company;  that  he,  the  said  Charles  R.  Marvin, 
was  the  secretary  of  the  same  company;  that  they  knew  the  cor- 
porate seal  of  said  company;  that  the  seal  affixed  to  the  foregoing 
instrument,  purporting  to  be  the  corporate  seal  of  said  company, 
was  such  corporate  seal;  that  it  was  so  affixed  thereto  by  order  of 
the  board  of  directors  of  said  company,  and  that  they  signed  their 
names  thereto  by  the  like  order  as  the  president  and  secretary  of 
said  company,  respectively. 
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And  the  said  John  F.  Tracey  also  acknowledged  the  foregoing 
instrument  to  be  their  voluntary  act  and  deed,  and  the  voluntary 
act  and  deed  of  said  company,  for  the  uses  and  purposes  therein 
mentioned. 

In  Tvintness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  day  of  November,  A.  D.  1872. 

[seal.]  CHARLES  NETTLETON, 

Commissioner  for  Iowa  in  New  York. 

State  of  New  York, 

City  and  County  of  New  York^  ss: 

Be  it  remembered  that  on  this  30th  day  of  November,  A.  D.  1872, 
before  me,  Charles  Nettleton,  a  commissioner  of  the  Territory  of 
Dakota  in  and  for  the  State  of  New  York,  residing  in  the  city  of 
New  York,  personally  appeared  John  F.  Tracy,  tne  president  of 
the  Chicago  and  Northwestern  Railway  Company,  and  Charles  R. 
Marvin,  the  secretary  of  the  same  company,  who  are  porsonally 
known  to  me  to  be  the  president  and  secretary  of  said  company, 
and,  being  duly  sworn,  they  did  depose  and  say  that  he,  the  said 
John  F.  Tracy,  resided  in  the  city  of  Chicago,  in  the  State  of  Illinois; 
that  he,  the  said  Charles  R.  Marvin,  resided  in  the  city  of  Brooklyn, 
in  the  State  of  New  York;  that  he,  the  said  John  F.  Tracy,  was 
president  of  said  company;  that  he,  the  said  Charles  R.  Marvin, 
was  secretary  of  the  same  company;  that  they  knew  the  corporate 
seal  of  said  company;  that  the  seal  affixed  to  the  foregoing  instru- 
ment, purporting  to  be  the  corporate  seal  of  said  company,  was 
such  corporate  seal;  that  it  was  so  affixed  thereto  by  order  of  the 
board  of  directors  of  said  company;  and  they  signed  their  names 
thereto  by  the  like  order  as  the  president  and  secretary  of  said 
company,  respectively. 

And  the  said  John  F.  Tracy  and  Charles  R.  Marvin  also  ack- 
nowledged to  me  that  they  had  executed  the  foregoing  instrument 
freely  and  voluntarily,  and  for  the  uses  and  purposes  therein  men- 
tioned, and  that  the  same  was  their  free  and  voluntary  act  and 
deed,  and  the  free  and  voluntary  act  and  deed  of  said  company. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  dav  of  November,  A.  D.  1872. 

[seal.]  "  CHARLES  NETTLETON, 

Commissioner  for  Dakota  in  New  York, 

State  op  New  York, 

City  and  County  of  New  York,  ss: 
Be  it  remembered  that  on  this  30th  day  of  November,  A.  D. 
1872,  before  me,  a  commissioner  of  the  State  of  Illinois  in  and  for 
the  State  of  New  York,  residing  in  said  city  of  New  York,  person- 
ally appeared  Isaac  H.  Frothingham,  the  president  of  the  Union 
Trust  Company  of  New  York,  and  Charles  T.  Carlton,  the  secreta- 
rv  of  the  same  company,  who  are  personally  known  to  me  to  be 
the  president  and  secretary  of  said  company,  and,  being  duly 
sworn,  they  did  depose  and  say  that  they  resided  in  the  city  of 
Brooklyn,  in  the  State  of  New  York;  that  he,  the  said  Isaac  H. 
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Frothingham,  was  the  president  of  said  company;  that  he,  the  said 
•Charles  T.  Carlton,  was  the  secretary  of  the  same  company;  that 
they  knew  the  corporate  seal  of  said  company;  that  the  seal  affixed 
to  the  foregoing  instrument,  purporting  to  be  the  corporate  seal  of 
said  company,  was  such  corporate  seal;  that  it  was  so  affixed  there- 
to by  order  of  the  board  of  directors  of  said  company,  and  that  they 
signed  their  names  thereto  by  the  like  order  as  the  president  and 
secretary  of  said  company,  respectively.  And  the  said  Isaac  H. 
Frothingham  and  Charles  T.  Carlton  also  acknowledged  to  me  that 
they  signed,  scaled,  and  delivered  the  said  instrument  as  their  free  act 
and  deed,  and  the  free  act  and  deed  of  the  said  Union  Trust  Compa- 
ny of  New  York,  for  the  uses  and  purposes  therein  expressed. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  day  of  November,  A.  D.  1872. 

LSEAL.J  CHARLE8  NETTLETON, 

Commissioner  for  Illinois  in  New  York. 

State  op  New  York, 

City  af id  County  of  New  York,  ss: 

Be  it  remembered  that  on  this  30th  day  of  November,  A.  D.  1870, 
before  me,  Charles  Nettleton,  a  commissioner  of  the  State  of  Mich- 
igan in  and  for  the  State  of  New  York,  residing  in  said  city  of  New 
York,  personally  appeared  Isaac  H.  Frothingham,  known  to  me  to 
be  the  president  of  the  Union  Trust  Company  of  New  York,  and 
Charles  T.  Carlton,  known  to  me  to  be  the  secretary  of  the  same 
company,  and  they  severally  acknowledged  the  execution  of  the 
foregoing  instrument  to  be  the  free  act  and  deed  of  the  said  compa- 
ny. And  I  further  certify  that  I  know  the  seal  affixed  to  said 
instrument  to  be  the  corporate  seal  of  said  company. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  day  of  November,  A.  D.  1870. 

[seal.]  CHARLES  N  ETTLETON, 

Commissioner  for  Michigan  in  New  York. 

State  op  New  York, 

City  and  County  of  New  York^  ss: 
Be  it  remembered  that  on  this  30th  day  of  November,  A.  D. 
1872,  before  me,  Charles  Nettleton,  a  commissioner  of  the  State  of 
Wisconsin  in  and  for  the  State  of  New  York,  residing  in  said  city 
of  New  York,  personally  appeared  Isaac  H.  Frothingham,  presi- 
dent of  the  Union  Trust  Company  of  New  York,  and  Charles  T. 
Carlton,  the  secretary  of  the  same  company,  who  are  to  me  person- 
ally known  to  be  the  president  and  secretary  of  said  company,  and, 
being  duly  sworn,  they  did  depose  and  so  that  they  resided  in  the 
city  of  Brooklyn,  in  the  State  of  New  York;  that  he,  the  said 
Isaac  H.  Frothingham,  was  the  president  of  said  company;  that  he, 
the  said  Charles  T.  Carlton,  was  the  secretary  of  the  said  company; 
that  the  seal  affixed  to  the  foregoing  instrument,  purporting  to  be 
the  corporate  seal  of  said  company,  was  such  corporate  seal;  that 
it  was  so  affixed  thereto  by  order  of  the  board  of  directors  of  said 
company,  and  that  they  signed  their  names  thereto  by  like  order  as 
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the  president  and  secretary  of  the  said  company,  respectively.  And 
the  said  Isaac  H.  Frothingham  and  Charles  T.  Carlton  also  ack- 
nowledged to  me  that  they  had  executed  the  foregoing  instrument 
for  the  uses  and  purposes  therein  mentioned,  and  that  the  same 
was  their  free  act  and  deed,  and  the  free  act  and  deed  of  said  com- 
pany. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  day  of  November,  1872. 

[seal.]  CHARLES  NETTLETON, 

Commissioner  for  Wisconsin  in  New  York. 

State  of  New  York, 

City  and  County  of  New  York,  ss: 

Be  it  remembered  that  on  this  30th  day  of  November,  A.  D. 
1872,  before  me,  Charles  Nettleton,  a  commissioner  of  the  State  of 
Minnesota  in  and  for  the  State  of  New  York,  residing  in  the  State 
of  New  York,  personally  appeared  Isaac  H.  Frothingham,  the  pres- 
ident of  the  Union  Trust  Company  of  New  York,  and  Charles  T. 
Carlton,  the  secretary  of  the  same  company,  who  are  to  me  person- 
ally known  to  be  the  president  and  secretary  of  said  company, 
and,  being  dulv  sworn,  did  depose  and  say,  that  they  reside  in  the 
city  of  Brooklyn,  in  the  State  of  New  York;  that  he,  the  said 
Isaac  H.  Frothingham,  was  the  president  of  said  company;  that 
he,  the  said  Charles  T.  Carlton,  was  the  secretary  of  said  company; 
that  they  knew  the  corporate  seal  of  said  company;  that  the  seal 
affixed  to  the  foregoing  instrument,  purporting  to  be  the  corpor- 
ate seal  of  said  company,  was  such  corporate  seal;  that  it  was  so 
affixed  thereto  by  order  of  the  board  of  directors  of  said  company, 
and  that  they  signed  their  names  thereto  by  the  like  order  as  the 
president  and  secretary  of  said  company,  respectively.  And  the 
said  Isaac  H.  Frothingham  and  Charles  T.  Carlton  also  acknowl- 
edged to  me  that  they  had  executed  the  foregoing  instrument  free- 
ly and  voluntarily,  and  for  the  uses  and  purposes  therein  men- 
tioned, and  that  the  same  was  their  free  and  voluntary  act  and 
deed,  and  the  free  and  voluntary  act  and  deed  of  said  company. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  30th  day  of  November,  A.  D.  1872. 

[8EAL.J  CHARLES  NETTLETON, 

Commissioner  for  Minnesota  in  New  York. 

State  of  New  York, 

City  &  County  of  New  York,  ss: 
Be  it  remembered  that  on  this  30fch  day  of  November,  A.  D. 
1872,  before  me,  Charles  Nettleton,  a  commissioner  of  the  State  of 
Iowa  in  and  for  the  State  of  New  York,  residing  in  the  city  of  New 
York,  personally  appeared  Isaac  H.  Frothingham,  the  president  of 
the  Union  Trust  Company  of  New  York,  and  Charles  T.  Carlton, 
the  secretanr  of  the  same  company,  who  are  personally  known  to 
me  to  be  the  president  and  secretary  of  said  company,  and,  being 
duly  sworn,  they  did  depose  and  say  that  they  resided  in  the  city  of 
Brooklyn,  in  the  State  of  New  York;   that  he,  the  said  Isaac  H. 
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Frothingham,  was  the  president  of  said  company;  that  he,  the  said 
Charles  T.  Carlton,  was  the  secretary  of  the  same  company;  that 
they  knew  the  corporate  seal  of  the  said  company;  that  the  seal 
affixed  to  the  foregoing  instrument,  purporting  to  be  the  corporate 
seal  of  said  company,  was  such  corporate  seal;  that  it  was  so  affixed 
thereto  by  order  of  the  board  of  directors  of  said  company,  and  that 
they  signed  their  names  thereto  by  the  like  order  as  the  president 
and  secretary  of  said  company,  respectively.  And  the  said  Isaac  H. 
Frothingham  and  Charles  T.  Carlton  also  acknowledged  the»r  fore- 
going instrument  to  be  their  voluntary  act  and  deed,  and  the  vol- 
untary act  and  deed  of  the  said  company,  for  the  uses  and  purposes 
therein  mentioned. 

In  witness  whereof  I  have  hereunto  set  iny  hand  and  affixed  my 
official  seal  this  30th  day  of  November.  A.  D.  1872. 

[SBAL.]  '  CHARLES  NETTLETON. 

Commissioner  for  loiva  in  New  York. 

State  of  New  York, 

City  &  County  of  New  York,  ss: 

Be  it  remembered  that  on  this  30th  day  of  November,  A.  D.  1872, 
before  me,  Charles  Nettleton,  a  commissioner  for  the  Territory  of 
Dakota  in  and  for  the  State  of  New  York,  residing  in  said  city  of 
New  York,  personally  appeared  Isaac  H.  Frothingham,  the  presi- 
dent of  the  Union  Trust  Company  of  New  York,  and  Charles  T. 
Carlton,  the  secretary  of  the  same  company,  who  are  personally 
known  to  me  to  be  the  president  and  secretary  of  said  company, 
and,  being  by  me  duly  sworn,  they  did  depose  and  sjiy  that  they  resided 
in  the  city  of  Brooklyn,  in  the  State  of  New  York;  that  he,  the  said 
Isaac  H.  Frothingham,  was  the  president  of  said  company;  that  he, 
the  said  Charles  T.  Carlton,  was  the  secretary  of  the  same  company; 
that  they  knew  the  corporate  seal  of  said  company;  that  the  seal 
affixed  to  the  foregoing  instrument,  purporting  to  be  the  corporate 
seal  of  said  company,  was  such  corporate  seal;  that  it  was  so  affixed 
thereto  by  order  of  the  board  of  directors  of  said  company,  and 
that  they  signed  their  names  thereto  by  the  like  order  as  the  presi- 
dent and  secretary  of  said  company,  respectively.  And  the  said 
Isaac  H.  Prothingnam  and  Charles  T.  Carlton  also  acknowledged  to 
me  tliat  they  had  executed  the  foregoing  instrument  freely  and  vol- 
untarily, and  for  the  uses  and  purposes  therein  mentioned,  and  that 
the  same  was  their  free  and  voluntary  act  and  deed,  and  the  free 
and  voluntary  act  and  deed  of  said  company. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this* 30th  day  of  November,  A.  D.  1872. 

[seal.]  CHARLES  NETTLETON, 

Commissioner  for  Dakota  in  New  York, 

Whereupon  a  subpoena  issued  as  follows,  to  wit: 

Subpoena, 

Thl  United  States  of  America, 

Western  District  of  Wisconsin,  ss: 
Ths  President  of  the  United  States  of  America  to  The  Chicago  and 
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Northwestern  Railway  Company,  George  H.  Paul,  Joseph  H.  Os- 

born,  John  W.  Hoyt,  and  A.  Scott  Sloan,  greeting: 

You  are  hereby  commanded  that  you  personally  appear  before 
the  judges  of  the  circuit  court  of  the  United  States  of  America  for 
the  western  district  of  Wisconsin,  in  our  court  of  chancery  in  and 
for  said  district  aforesaid,  on  the  first  Monday  of  July  next  ensuing, 
at  Madison,  to  answer  to  a  bill  of  complaint  against  you  in  our  said 
court  by  Willem  Frederik  Piek,  Henry  R.  Pierson,  Moses  Taylor, 
the  Farmers^  Loan  and  Trust  Company,  and  Union  Trust  Company; 
and  to  do  fmrther  and  receive  what  our  said  court  shall  have  con- 
sidered in  that  behalf;  and  this  you  are  not  to  omit,  under  the  pen- 
alty which  may  ensue. 

This  process  of  subpoena  is  directed  to  the  marshal  of  this  dis- 
trict, who  is  hereby  commanded  to  serve  tlie  same  upon  the  said 
The  Chicago  and  Northwestern  Railway  Company,  George  H.  Paul, 
Joseph  H.  Osborn.  John  W.  Hoyt,  and  A.  Scott  Sloan,  if  to  be 
found  in  his  district,  and  due  return  thereof  make. 

Witness  the  honorable  Morrison  R.  Waite,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  at  the  city  of  Madison,  in  the 
said  district,  this  4th  day  of  June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-four,  and  of  our  Independence  the 
ninety-eighth. 

rsEAL.T  F.  M.  STEWART,  Clerk. 

C.  B.  Lavoience,  Solicitor. 

It  is  ordered  by  our  court  that  the  said  The  Chicago  and  North- 
western Railway  Company,  George  H.  Paul,  Joseph  H.  Osborn, 
John  W.  Hoyt,  and  A.  Scott  Sloan,  the  defendants  aforesaid,  do  en- 
ter their  appearance  in  this  suit  in  the  clerk's  office  on  or  before 
the  day  and  time  at  which  this  subpoena  is  returnable  as  aforesaid; 
otherwise  the  bill  filed  may  be  taken  as  confessed. 

MarshaVs  return. 

The  following  is  the  return  of  the  marshal  on  the  foregoing  writ 
of  subpoena  served  on  the  within-named.  The  Chicago  and  North- 
western Railway  Company,  by  delivering  to  Geo.  Frank,  an  assent 
of  said  company,  at  Madison,  Wisconsin,  a  copy  of  the  within  sub- 
poena, June  6. 1874,  and  served  on  the  within-named  Joseph  H.  Os- 
born and  John  W.  Hoyt  by  delivering  to  each  of  them  personally 
a  copy  of  the  within  subpoena  June  5, 1874,  and  served  on  the  with- 
in-named Geo.  H.  Paul  by  delivering  to  him  personally  a  copy  of 
the  within  subpoena  June  19, 1874,  and  served  on  the  within-named 
A.  Scott  Sloan  by  delivering  to  him  personally  a  copy  of  the  with- 
in subpoena  June  12, 1874. 

F.  W.  OAKLEY,  Marshal. 
By  W.  S.  MAIN,  Deputy. 

On  the  same  day,  to  wit,  the  4th  day  of  June,  A.  D.  1874  the 
complainants  by  their  solicitor  filed  in  said  clerk^s  office  their  notice 
of  an  application  for  an  injunction;  which  said  notice,  together 
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with  the  acceptance  of  service  thereon,  is  in  the  words  and  figures 
as  follow: 

Chicago,  June  1, 1874. 
To  the  Hon.  A.  Scott  Sloan,  Attorney-General  of  the  State  of  Wis- 
consin, and  Joseph  H.  Osborn,  George  H.  Paul,  and  John  W. 
Hoyt,  railroad  commissioners  of  Wisconsin: 
Gentlemen:  You  are  hereby  notified  that  on  the  fourth  day  of 
June,  A.  D.  1874,  at  the  city  of  Madison,  in  the  State  of  Wiscon- 
sin, I  shall  as  attorney  for  Willem  Frederik  Pick,  Moses  Taylor, 
Henry  R.  Pierson,  the  Farmers'  Loan  and  Trust  Company,  and  The 
Union  Trust  Company,  apply  to  the  honorable  Thomas  Drum- 
mond,  judge  of  the  circuit  court  of  the  United  States  for  the  west- 
em  district  of  Wisconsin,  for  an  injunction  restraining  you  and  each 
of  you  from  instituting  any  proceedings,  legal  or  otherwise,  or  from 
taking  any  measures  of  any  kind  for  the  purpose  of  enforcing  or 
executing  the  provisions  of  an  act  of  the  legislature  of  Wisconsin, 
passed  March  11,  1874,  and  entitled  "An  act  relating  to  railroads, 
express  and  telegraph  companies  in  the  State  of  Wisconsin,"  at 
which  time  and  place  you  can  be  present  if  you  see  proper.  The 
injunction  will  be  moved  for  upon  the  bill,  a  copy  of  which  is  here- 
with given  you,  and  the  motion  for  the  injunction  will  be  in  accord- 
ance with  the  prayer  of  said  bill. 

C.  B.  LAWRENCE. 

Madisok,  June  1,  1874. 
I  accept  service  of  the  within  notice. 

J.  H.  OSBORN, 
R.  fi.  ComV,  Wis. 
I  accept  service  of  the  within  notice. 
Madison,  June  1,  1874, 

A.  SCOTT  SLOAN, 

Atfy  GetCl. 

Milwaukee,  June  2, 1874. 
I  accept  service  of  the  within  notice. 

GEORGE  H.  PAUL, 

Railroad  Coin'r. 
State  of  Illinois, 

Cook  County^  ss: 
Ralph  C.  Richards,  being  duly  sworn,  saith  that  he  served  the 
within  notice  upon  John  W.  Hoyt,  by  giving  him  a  true  copy  thereof, 
on  the  first  day  of  June,  A.  D.  1874,  at  the  city  of  Madison,  in  the 
State  of  Wisconsin. 

RALPH  C.  RICHARDS. 

Sabscribed  and  sworn  to  before  me  this  2d  day  of  June,  A.  D. 
1874. 

JOSEPH  B.  REDFIELD, 

Notary  Public, 

On  this  day,  to-wit,  the  fifth  day  of  June,  in  the  June  term  A. 
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D.  1874,  of  said  court,  in  the  record  of  the  proceedings  thereof  in 
said  entitled  cause,  before  the  honorable  l^Iiomas  Drummond  and 
the  honorable  James  C.  Hopkins,  judges,  is  the  following  entry,  to- 
wit: 

WiLLEM  Frederick  Piek,  Henry  R.  Pier-  ' 
son,  Moses  Taylor,  The  Farmers'  Loan 
Trust  Company,  and  the  Union  Trust 
Company. 

vs. 

The  Chicago  and  Northwestern  Rail- 
way Company,  Joseph  H.  Osborn,  George 
H.  Paul,  John  W.  Hoyt,  and  A.  Scott 
Sloan. 

This  day  came  the  parties  by  their  solicitors — C.  B.  Lawrence  ap- 
pearing as  solicitor  for  complainants,  and  I.  C.  Sloan  appearing  as 
solicitor  for  the  defendants — and  by  agreement  of  parties  it  is  or- 
dered, that  the  hearing  on  the  motion  for  an  injunction  be,  and  the 
same  is  hereby,  postponed  to  a  future  day  during  the  present  term, 
to  be  fixed  by  tne  court,  notice  of  which  is  to  be  given  to  the  so- 
licitors of  the  respective  parties. 

On  this  day,  to-wit,  the  4th  day  of  July,  in  the  June  term,  A. 
D.  1874,  of  said  court,  in  the  record  and  proceedings  thereof  in  said 
entitled  cause  before  the  Hon.  David  Davis,  Thomas  Drummond, 
and  James  C.  Hopkins,  judges,  is  the  following  entry: 

WiLLEM  Frederik  Piek,  Henrt  R.  Pier-' 
son.  The  Farmers'  Loan  &  Trust  Com- 
pany, Moses  Taylor,  &  The  Union  Trust 
Company. 

'VS,  > 

The  Chicago  and  Northwestern  Rail- 
way  Company,  George  H.  Paul,  Joseph 
H.  Osborn,  John  W.  Hoyt,  and  A.  Scott 
Sloan. 

The  motion  for  an  injunction  coming  on  to  be  hetird  upon  the 
bill,  exhibits,  and  aflBdavits,  and  having  been  argued  by  counsel — 
Mr.  Lawrence  and  Mr.  Stoughton  for  complainants,  and  Mr.  Sloan 
and  Mr.  Dixon  for  defendants — and  the  court,  being  now  sufficient- 
ly advised,  doth  order  and  adjudge  that  the  motion  for  an  injunc- 
tion be,  and  the  same  is  hereby  denied. 

On  this  day,  to-wit,  the  eighth  dty  of  July,  A.  D.  1874,  said  de- 
fendants, George  H.  Paul,  Joseph  H.  Osborn,  John  W.  Hoyt,  and 
A.  Scott  Sloan,  filed  in  the  clerK^s  office  their  demurrer  in  said-«n« 
titled  cause,  which  said  demurrer  is  in  the  words  and  figures  follow- 
ing, to-wit: 
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Circuit  Court  of  the  United  States  for  the  western  district  of  Wis- 
consin. 

WiLLEM  Frederik  Piek,  Henry  jI.  Pier-  1 
son,  Moses  Taylor,  The  Farmers'  Loan 
and  Trust  Company,  and  The  Union 
Trust  Company. 

vs.  }■ 

George  H.  Paul,  Joseph  H.  Osborn,  John 
W.  Hoyt,  A.  Scott  Sloan,  and  The  Chi- 
cago and  Northwestern  Railway  Com- 
pany. J 

In  the  seventh  circuit. 

The  demurrer  of  George  H.  Paul,  Joseph  H.  Osborn,  John  W. 
Hoyt,  A.  Scott  Sloan  to  the  bill  of  complaint  of  Willem  Fred- 
erik Piek,  Henry  R.  Pierson  Moses  Taylor,  The  Farmers'  Loan  & 
Trust  Company,  and  The  Union  Trust  Company,  complainants. 
These  defendants  respectively  by  protestation,  not  confessing  or 
acknowledging  all  or  any  of  the  matters  and  things  in  said  bill  of 
complaint  to  be  true  in  such  manner  and  form  as  the  same  are 
therein  and  thereby  set  forth  and  alleged,  do  demur  thereto,  and  for 
cause  of  demurrer  show  that  the  said  complainants  have  not  by 
their  said  bill  made  such  a  case  as  entitled  them  in  a  court  of  equity 
to  any  relief  from  or  against  these  defendants  by  any  or  either  of 
them,  touching  the  matters  contained  in  said  bill  or  any  of  such 
matters. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appear- 
ing to  the  said  bill  of  complaint,  these  defendants  do  demur  to  the 
said  bill,  and  to  all  the  matters  and  things  therein  contained,  and 
humbly  pray  this  judgment  of  the  honorable  court  whether  they 
shall  be  compelled  to  make  any  further  or  other  answer  to  the  said 
bill;  and  they  pray  to  be  hence  dismissed  with  their  reasonable  costs 
in  their  behalf  sustained. 

I  certify  that  in  my  opiaion  the  foregoing  demurrer  of  George  H. 
Paul,  Joseph,  H.  Osborn,  John  W.  Hoyt,  and  A.  Scott  Sloan  to  the 
bill  of  complaint  of  Willem  Frederik  Piek,  Henry  R.  Pierson, 
Moses  Taylor,  The  Farmers'  Loan  and  Trust  Company,  and  The 
Union  Trust  Company  is  well  founded  in  law,  and  proper  to  be 
filed  in  the  above  cause. 

A.  SCOTT  SLOAN, 
Attorney  General  of  the  State  of  Wisconsin. 
L  C.  Sloan,  of  Counsel. 

United  States  of  America, 

Western  District  of  Wisconsin,  ss : 
John  W.  Hoyt,  being  duly  sworn,  disposes  and  says  that  he  has 
read  the  foregoing  demurrer  to  the  bill  of  complaint  in  this  suit, 
and  that  the  same  is  not  interposed  for  the  purpose  of  delaying 
said  suit,  or  any  proceedings  therein. 

JOHN  W.  HOYT. 
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Subscribed  and  sworn  to  before  me  this  8th  day  of  July,  1874. 

F.  M.  STEWART,  CVk. 

On  this  da3%  to  wit,  the  eight  day  of  July,  in  the  June  term.  A. 
D.  1874,  in  the  record  and  proceedings  thereof  in  said  entitled 
cause,  before  the  honorable  James  C.  Hopkins,  judge,  is  the  follow- 
ing entry: 

Decree. 

WiLLEM  Fredebik  Piek,  Henry  R.  Pier-  ' 

son,  Moses  Taylor,  The  Farmers'  Loan 

and  Trust  Company,   and    the  Union 

Trust  Company 

vs.  *- 

The  Chicago  and  Northwestern  Rail- 

way  Company,  George  H.  Paul,  Joseph 

H.  Osbom,  John  W.  Hoyt,  and  A.  Scott 

Sloan. 

And  now  again  come  the  said  complainants,  by  their  solicitors, 
and  also  the  defendants,  by  their  solicitors,  and  the  said  Chicago 
and  Northwestern  Railway  Company  having  failed  to  plead,  an- 
swer, or  demur  to  said  bill,  the  same  is  taken  as  confessed  against 
said  company.  And  the  said  George  H.  Paul,  Joseph  H.  Osbom, 
John  W.  Hoyt,  and  A.  Scott  Sloan  having  filed  their  demurrer  to 
said  bill,  and  the  said  demurrer  having  come  on  for  argument,  and 
it  beine  agreed  by  the  solicitors  for  both  complainants  and  defen- 
dants tnat  all  questions  of  law,  whether  of  jurisdiction  or  other- 
wise, shall  and  may  be  raised  and  considered  under  said  demurrer; 
and  the  court  being  now  fully  advised  in  the  premises,  it  is  hereby 
ordered  and  decreed  that  said  demurrer  be  sustained;  and  the  said 
demurrer  is  sustained.  And  the  complainants  not  asking  leave  to 
amend  said  bill,  the  said  bill  is  dismissed  at  the  costs  of  complain- 
ants, and  this  cause  is  stricken  from  the  docket. 

Whereupon  said  complainants  pray  an  appeal,  which  is  granted 
upon  the  complainants,  or  any  one  of  them,  executing  a  bond  in 
the  penal  sum  of  one  thousand  dollars,  with  Alfred  Keep  as  secu- 
rity, said  bond  to  be  filed  within  sixty  days. 

J.  C.  HOPKINS,  Judge. 

On  this  day,  to  wit,  the  18th  day  of  July,  A.  D.  1874,  said  com- 
plainants, by  their  solicitor,  filed  in  said  court  in  said  entitled  cause 
their  bond  on  appeal,  which  said  bond  is  in  the  words  and  figures 
following,  to  wit: 

Known  all  men  by  these  presents,  that  we,  Moses  Taylor,  of  the 
city  of  New  York  and  State  of  New  York,  as  principal,  and  Albert 
Keep  of  the  city  of  Chicago  and  State  of  Illinois,  as  surety,  are 
held  and  firmly  bound  unto  George  H.  Paul,  Joseph  H.  Osbom, 
John  W.  Hoyt,  A.  Scott  Sloan,  and  The  Chicago  and  Northwest- 
em  Railway  Company,  in  the  penal  sum  of  one  thousand  dollar?, 
lawftil  money  of  the  United  States,  for  the  payment  of  which,  well 
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and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  by  these  presents.  Seal- 
ed with  our  seals,  and  dated  this  fourteenth  day  of  July,  A.  D. 
1874. 

The  condition  of  the  above  obligation  is  such  that  whereas,  on 
the  eight  day  of  July,  A.  D.  1874.  a  decree  was  rendered  by  the  cir- 
cuit court  of  the  United  States  for  the  western  district  of  Wiscon- 
sin, in  the  suit  of  Willem  Frederik  Pick,  Henry  R.  Pierson,  Moses 
Taylor,  The  Farmers'  Loan  and  Trust  Company,  and  The  Union 
Trust  Company,  complainants,  against  The  Chicago  and  North- 
western Railway  Company,  George  H.  Paul,  Joseph  H.  Osbc»m, 
John  W.  Hoyt,  and  A.  Scott  Sloan,  defendants,  that  the  second  com- 
plainants' bill  should  be  dismissed,  and  that  the  said  defendants 
should  recover  of  the  said  complainants  their  costs  in  their  defense 
in  that  behalf  expended,  from  which  decree  of  said  court  the  said 
defendants  then  and  there  prayed  an  appeal  to  the  Supreme  Court 
of  the  United  States,  which  appeal  was  allowed  by  said  court  upon 
the  condition  that  the  said  complainants,  or  any  one  of  them, 
should  enter  into  bond,  with  Albert  Keep  as  security,  in  the  penal 
sum  of  one  thousand  dollars,  conditioned  as  the  law  directs. 

Now.  if  the  said  complainants  shall  prosecute  their  said  appeal 
with  effect  and  without  delay,  and  shall  pay  the  amount  of  said 
decree,  and  all  costs  that  may  be  adjudged  against  them  in  said  suit, 
in  ca.se  the  said  decree  shall  be  affirmed  in  the  said  Supreme  Court 
of  the  United  States,  then  this  bond  to  be  void;  otherwise  in  full 
force 

MOSES  TAYLOR,  [seal.] 
ALBERT  KEEP,    [seal.] 

Western  District  of  Wisconsin,  8s: 

I,  F.  M.  Stewart,  clerk  of  the  circuit  court  of  the  United  States 
for  the  western  district  of  Wisconsin,  do  hereby  certify  that  I  have 
compared  the  above  and  foregoing  ¥rith  the  origional  record  and 
proceedings  now  remaining  of  record  and  on  file  in  my  office  in  the 
above-entitled  cause,  and  that  it  is  a  correct  transcript  therefrom, 
and  also  a  true  copy  of  the  bond  on  said  appeal. 

In  testimony  wnereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  circuit  court  in  my  office  in  the  city  of  Madison 
this  29th  day  of  July,  A.  D.  1874,  and  of  our  Independence  the 
ninety-ninth  year. 

[seal.]  F.  M.  STEWART,  Clerk. 

(Indorsement  on  cover:)  No.  459.  William  Frederick  Piek, 
Henry  R.  Pierson,  Moses  Taylor,  The  Farmers'  Loan  and  Trust 
Company,  and  The  Union  Trust  Company,  appellants,  vs.  The 
Chicago  and  Northwestern  Railway  Company,  George  H.  Paul, 
Joseph  II.  Osborn,  John  W.  Hoyt,  and  A.  Scott  Sloan.  W.  Wis- 
consin C.C.U.S.    Filed  6th  August,  1874. 
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TRANSCRIPT  OP  RECORD. 

In  THE  CASE  OF  De  Witt  C.  Lawrence,  et  ah,  vs.  the  C.  &  N.  W 

R.  R.  Co.,  et  aL 

[The  record  in  this  ease  is  substantially  the  same  as  in  the  pre- 
ceding, except  that  the  action  is  brought  in  the  name  of  the  stock 
holders.    Accordingly  it  is  omitted  from  this  volume.] 

(/OMMISSIONEES. 


TRANSCRIPT  OP  RECORD. 

In  the  case  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Co,  Plaintiff,  in  error,  vs.  Ackley  &  Vilas. 

State  of  Wisconsin, 

Milwaukee  County,  ss. 
At  a  stated  term  of  the  circuit  court  of  county  of  Milwaukee, 
begun  and  held  according  to  law  at  the  city  of  Milwaukee,  State  of 
Wisconsin,  on  the  first  Monday  in  May,  A.  D.  1S74,  present  and 
presiding,  the  honorable  David  W.  Small,  circuit  judge,  on  the  fourth 
day  of  June,  A.  D.  1874,  the  following  proceedings  were  had,  to-wit; 

Summons  for  relief — Complaint  not  served. 

The  State  of  Wisconsin, 

Circuit  Court ^  Milwaukee  County: 

Henry  M.  Ackley,  George  Vilas 

against 

The  Chicago,  Milwaukee  &  St.  Paul  [ 
Railroad  Company.  J 

To  the  above  named  defendant: 

You  are  hereby  summoned  and  required  to  answer  the  complaint 
in  this  action  which  will  be  filed  in  the  office  of  the  clerk  of  the 
circuit  court,  county  of  Milwaukee,  at  Milwaukee,  and  to  serve  a 
copy  of  your  answer  to  the  said  complaint  on  the  subscribers  at 
their  offices.  No.  3,  4,  and  5,  Library  building,  Milwaukee,  Wiscon- 
sin, within  twenty  days  after  the  service  of  this  summons  on  you 
exclusive  of  the  day  of  such  service;  and  if  you  fail  to  answer  the 
said  complaint  within  the  time  aforesaid,  the  plaintiff  in  this  action 
will  apply  to  the  court  for  relief  demanded  in  the  complaint. 

Dated  May  14,  1874. 

FINCHES,  LYNDE  &  MILLER, 

Plaintiff's  Attorneys. 
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State  of  Wisconsik. 

Waukesha  County^  ss. 
I  hereby  certify  and  return  that  on  the  i5th  day  of  May,  A.  D. 
1874, 1  personally  served  the  the  within  summons  on  the  said  de- 
fendant, the  said  Chicago,  Mil.  and  St.  Paul  Railroad  Company,  at 
the  village  of  Oconomowoc,  Waukesha  county.  Wis.,  by  nanding 
to  and  leaving  with  W.  W.  Collins,  the  agent  of  said  company  ana 
said  defendant,  at  said  place,  and  who  has  charge  of  the  depot  or 
station  at  said  place,  a  true  copy  thereof. 
Dated  this  19th  day  of  May,  1874. 

My  fees:  Travel,  36  miles,  $3.60;  service,  $1.00;  copy,  .25 — 4.85. 

CHARLES  M.  HARTWELL, 
Sheriff  of  Waukesha  Co..  Wis, 
By  G.  A.  LUCfllNGTON, 

Under  Sheriff, 

(Indorsed:)  Circuit  court,  Milwaukee  county.  Henry  M.  Ackley, 
George  Vilas  against  The  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company.  Summons  filed  June  9th,  1874.  L.  F.  Kellogg,  clerk 
sup.  court  Wis.  Finches,  Lynde  &  Miller,  plaintiffs^  attys.  Filed 
May  20th,  1874.    Patrick  Connolly,  jr.,  clerk. 

Affidavit  on  claim  of  delivery  of  personal  property. 

Circuit  court,  Milwaukee  county. 

Henry  M.  Ackley,  George  Vilas 

against 
The  Chicago,   Milwaukee  &  St.  Paul  f 
Railway  Company.  J 

State  of  Wisconsin, 

Milicaukee  County,  ss, 
Henry  M.  Ackley,  one  of  the  plaintiffs  in  this  action,  bein^  duly 
sworn,  says  that  he  is  a  copartner  in  trade,  at  Oconomowoc,  m  the 
county  of  Waukesha  and  State  of  Wisconsin,  with  George  Vilas, 
one  of  the  plaintiffs  in  this  action,  doing  business  under  the  firm 
name  and  style  of  G.  Vilas  &  Co.;  and  he  further  says,  that  the  said 
plaintiffs  are  the  owners  and  are  lawfully  entitled  to  the  possession 
of  the  following  personal  property  claimed  in  this  action;  that  is 
to  say:  two  car-loads  of  pine  lumber,  beins^  about  twelve  thousand 
feet;  that  the  said  property  is  wrongirully  detained  from  the  plain- 
tiffs by  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company, 
the  defendant  herein;  that  the  alleged  cause  of  the  detention  thereof, 
according  to  this  deponent^s  best  knowledge,  information,  and  belief, 
is  as  follows:  That  said  plaintiff  tendered  and  offered  to  pay  said 
defendant  the  sum  of  thirty  dollars  for  the  freight  of  said  lumber 
by  railroad  from  Oshkosh  to  Oconomowoc,  being  the  amount  al- 
lowed and  provided  for  by  the  laws  of  this  State;  that  upon  such 
tender  and  offer  to  pay,  and  demand  for  the  delivery  of  said  lumber 
the  said  defendant  refused  to  deliver  the  said  lumber  to  the  plain- 


APPENDIX  B — LEGAL  PROCEEDINGS.  179 

tiffs  unless  they  would  pay  as  freight  therefor  the  sum  of  fifty  dol- 
lars, which  was  more  than  it  had  the  right  to  demand  under  the 
laws  of  this  State;  that  the  said  property  has  not  been  taken  for  a 
tax,  assessment  or  fine  pursuant  to  a  statue,  or  seized  under  an  ex- 
ecution or  attachment  against  the  property  of  the  plaintiff;  and 
that  the  actual  value  of  said  property,  according  to  the  best  knowl- 
edge and  belief  of  this  deponent,  is  the  sum  of  two  hundred  and 
thirty  dollars. 

HENRY  M.  ACKLEY. 

Subscribed  and  sworn  to  before  me  this  14th  day  of  May,  A.  D. 
1874. 

D.  R.  THOMPSON, 
Justice  of  the  Peace,  Milwaukee  Co,^  Wisconsin. 

State  of  Wisconsin, 

Waukesha  County^  ss. 

I  hereby  certify  and  return  that  by  virtue  of  the  written  endorse- 
ment and  order,  and  the  within  affidavit  and  undertaking  herewith 
returned,  which  undertaking  I  have  fully  approved  of,  I  did,  on  the 
15th  day  of  May,  A.  D.  1874,  at  Oconomowoc,  in  said  county  and 
State,  take  the  property  from  the  possession  the  defendant,  the  said 
Chicago,  Milwaukee  and  St.  Paul  Railroad  Company,  and  from  the 
possession  of  the  agent  of  said  defendant  at  said  place  to-wit,  W. 
W.  Collins,  and  retained  the  same  in  my  custodv;  and  I  further 
certify  and  return  that  I  delivered  to  said  W.  W.  Collins  as  said 
agent,  and  who  is  the  agent  in  charge  of  the  depot  or  station  at 
said  place  of  said  company,  a  true  copy  of  the  within  affidavit,  no- 
tice^d  undertaking,  said  Collins  being  the  agent  from  whose  pos- 
session  said  property  was  taken;  and  i  further  certify  and  return 
that  I  retained  said  property  in  my  custody  until  the  19th  dav  of 
May,  1874,  for  three  days  after  service  of  said  notice  and  the  taking 
thereof;  and  the  return  of  said  property  not  being  required  by  de- 
fendant, I  did  on  the  said  10th  day  of  May,  1874,  delivered  the  same 
to  the  said  plaintiff. 

Dated  May  19, 1874. 

My  fees:  bervic^,  $1.00;  approval  of  bond,  50;  copies,  1.00;  trav- 
el, 20;  handling  and  caring  of  propertv,  6.00 — $7.70. 

CHARLfiS  M.  HARTWELL, 
Sheriff  of  Waukesha  County,  Wisconsin 
tiy  G.  A.  LUCHINGTON, 

Under  Sheriff. 

(Indorsed:)  Circuit  Court,  Milwaukee  County.  Henry  M.  Ackley, 
George  Vilas,  against  The  Chicago,  Milwaukee  &  St.  Paul  Railroad 
Company. 

To  the  sheriff  of  Waukesha  County: 

You  are  hereby  required  to  take  from  the  defendant  the  property 
mentioned  in  the  within  affidavit,  and  deliver  it  to  the  plaintiff'. 
Dated  Milwaukee,  May  14, 1874. 

FINCHES,  LYNDE  &  MILLER, 

Plt/s,,  Attys, 
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Filed  June  9th,  1874.  L.  F.  Kellogg,  clerk  sup.  ct.  Wis.  Filed 
May  20,  74.    Patrick  Connolly,  jr.,  clerk. 

Undertaking  of  plaintiff'' s  sureties  on  claim  of  delivery  of  personal 

property. 

Circuit  Court,  Milwaukee  County. 

Henby  M.  Ackley,  George  Vilas, 

against 
The  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company. 

Whereas  the  plaintiffs  in  this  action  have  made  an  affidavit  that 
the  defendant  therein  wrongly  detains  certain  personal  property  in 
the  said  affidavit  mentioned  of  the  value  of  two  hundred  and  sixty 
dollars,  and  the  plaintiffs  claim  the  immediate  delivery  of  such 
property,  as  provided  for  in  chapter  128  of  the  revised  statutes  of 
the  State  of  Wisconsin.  Now,  therefore,  and  in  consideration  of 
the  taking  of  said  property  or  any  part  thereof  hy  the  sheriff  of  the 
county  of  Waukesha,  by  virtue  of  the  said  affidavit,  and  the  requis- 
itions thereupon  endorsed,  we,  the  undersigned,  Henry  M.  Ackley 
and  George  Vilas,  of  Oconomowoc,  Wis.,  as  principals,  and  Jacob 
Lamfram  and  E.  6.  Birchard,  of  the  same  place,  as  sureties,  do 
hereby  undertake  and  become  bound  to  the  defendant  in  the  sum  of 
four  hundred  and  sixty  dollars  for  the  prosecution  of  the  action  of 
the  plaintiffs  in  the  above-entitled  action,  against  the  defendant,  for 
wrongfully  detaining  the  said  property,  for  the  return  to  the  defen- 
dant of  the  said  property,  or  so  much  thereof  as  shall  be  taken  by 
virtue  of  the  said  affidavit  and  requisition  thereupon  endorsed  if  a 
return  thereof  shall  be  adjudged,  and  for  the  payment  to  it  of  such 
sum  as  may  for  any  cause  be  recovered  against  the  plaintiff  in  this 
action. 

Dated  May  14,  1874. 


HENRY  M.  ACKLEY. 
GEORGE  VILAS. 
JACOB  LAMFRAM. 
E.  B.  BIRCHARD. 


SEAL. 
SEAL. 
SEAL. 
SEAL. 


State  of  Wisconsin, 

County  of  Wauhesha^  ss, : 

Jacob  Lamfram,  one  of  the  subscribers  to  the  foregoing  under- 
taking, being  sworn,  says  that  he  is  a  resident  and  vnthin  this  State, 
and  is  worth  the  sum  of  ten  thousand  dollars  over  and  above  all 
debts  and  liabilities,  in  property  not  by  law  exempt  from  execution. 

JACOB  LAMFRAM. 

Sworn  to  before  me  this  14th  day  of  May,  1874. 

WARHAM  PARKS, 
Notary  Public^  Waukesha  Co.^  Wis, 
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State  op  Wisconsin, 

County  of  Waukesha^  ss, : 

One  of  the  subscribers  to  the  foregoing  undertaking,  being 
sworn,  says  that  he  is  a  resident  and  freeholder  within  tl^is  State, 
and  is  worth  the  sum  of  ten  thousand  dollars  over  and  above  all 
debts  and  exemptiofi  in  property  not  by  law  exempt  from  execution. 

E.  B.  BIRCHARD. 

Sworn  to  before  me  this  14th  day  of  May,  1874. 

WARHAM  PARKS, 
Notary  Public^  Waukesha  County^  Wis. 

I  hereby  approve  of  the  within  undertaking  both  as  to  th<i  form 
and  the  sufficiency  of  the  sureties  thereof. 
Dated  May  14,  1874. 

CHARLES  M.  HARTWELL, 

Sheriff  of  Waukesha  County, 
By  G.  A.  'TUCHINGTON, 
Under  Sheriff. 

(Indorsed:)  Circuit  Court,  Milwaukee  County.  Henry^  M.  Ackley, 
George  Vilas,  against  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company.  Undertaking;  Filed  June  9,  1874.  L.  P.  Eelloeg,  clerk 
sup.  ct.  Wis.    Filed  May  20,  '74.    Patrick  Connolly,  jr.,  clerk. 

Circuit  Court,  Milwaukee  County. 

Henry  M.  Ackley  &  George  Vilas,  plain-  "I 

tiffs,  I 

against  > 

The  Chicago,  Milwaukee  and  St.  Paul 
Railway,  defendants. 

Said  plaintiffs,  by  Finches,  Lynde  &  Miller,  their  attorneys,  re- 
spectfully^allege  that  at  the  date  of  the  commencement  of  this  suit 
they  were  and  still  are  copartners  in  trade,  under  the  name,  firm, 
and  style  of  Ackley  &  Vilas. 

Said  plaintiffs  allege  that  at  and  before  the  time  of  the  com- 
mencement of  this  suit  they  were  lumber  merchants  at  Oconomo- 
woc,  in  the  county  of  Waukesha,  in  the  State  ot  Wisconsin,  and 
were  on  that  day  and  prior  thereto,  to  wit,  on  the  10th  day  of  May, 
1874,  the  owners  of  two  car-loads  of  lumber. 

Said  plaintiffs  allege  that  on  the  said  last-mentioned  date  the 
said  two  car-loads  of  lumber  were  in  the  custody  and  possession  of 
said  defendant;  that  said  defendant  wrongfully  and  unjustly  de- 
tained said  two  car-loads  of  lumber  from  the  said  plaintiffs. 

Said  plaintiffs  allege  that  prior  to  the  commencement  of  this 
suit  they  made  a  demand  upon  the  defendant  for  the  said  two  car- 
loads of  lumber,  and  did  then  and  there  tender  to  said  defendant  all 
legal  charges  which  said  defendant  then  and  there  had  or  could 
have  on  tne  said  two  car-loads  of  lumber,  and  said  defendant  did 
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then  and  there  decline  to  deliver  said  lumber  or  any  portion  thereof 
to  said  plaintiffs,  but  unjustfully,  wrongfully,  and  illegally  detained 
the  same. 

Said  plaintiffs  allege  that  the  value  of  said  lumber  is  two  hund- 
red and  sixty  dollars,  wherefore  these  plaintii&  demand  judgment 
against  the  defendant  for  the  recovery  of  the  possession  of  said 
two  car-loads  of  lumber,  or  for  the  sum  of  two  hundred  and  sixty 
dollars,  its  value,  in  case  a  delivery  cannot  be  had,  together  with 
six  cents  damages  for  its  detention,  as  well  as  the  cost  of  this  action. 

FINCHES,  LYNDE  &  MILLER 

Plaintiffs*  Attys, 

(Indorsed:)  Circuit  court,  Milwaukee  County.  Henry  M.  Ackley 
et  ul.  against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
Complaint.  Finches,  Lynde  &  Miller,  jpltfs'.  atty'.  Filed  June  4, 
1874.  Patrick  Connolly,  jr.,  clerk.  Filed  June  9,  1874.  L.  F. 
Kellogg,  clerk  sup.  ct.  Wis. 

Circuit  court,  Milwaukee  County. 

Henry  M.  Acklby  and  George  Vilas 

against 
The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company. 

The  said  defendant,  by  John  W.  Cary,  its  attorney,  answering 
the  plaintifi^^  complain  in  this  actioa,  says  that  it  is  a  corporation 
duly  organized  ana  doin^  business,  under  and  by  virtue  of  the  laws 
of  the  State  of  Wisconsin,  as  a  railway  company,  and  engaged  in 
the  business  of  carrying  freight  and  passengers  over  its  line  of  rail- 
way; that  its  line  of  railway  extends  from  Oshkosh,  in  the  State 
of  Wisconsin,  to  Milwaukee,  and  thence  through  Oconomowoc  to 
Watertown  Junction,  and  thence  to  La  Crosse. 

That  the  Chicago  and  Northwestern  Railway  Company  is  a  cor- 
poration duly  organized  and  doing  business  under  and  by  virtue  of 
the  laws  of  Wisconsin,  and  is  operating  a  railway  from  Oshkosh 
to  Watertown  Junction,  and  thence  to  La  Crosse. 

That  on  or  about  the  10th  day  of  May,  1874,  the  said  plaintifis 
shipped  two  car-loads  of  lumber  from  Oshkosh  to  Oconomowoc, 
over  the  Chicago  and  Northwestern  Railway;  that  said  last-named 
conipany  transported  said  two  car-loads  of  lumber  from  Oshkosh 
to  Watertown  Junction,  over  its  said  line  of  road,  a  distance  of 
sixty-three  miles,  and  then  delivered  said  cars  in  the  usual  course  of 
business  to  this  defendant,  to  be  transported  by  this  defendant  from 
said  Watertown  to  Oconomowoc,  over  this  defendant's  road,  a  dis- 
tance of  twelve  miles,  and  demanded  of  this  defendant  the  sum  of 
thirty  dollars,  as  the  compensation  of  said  Chicago  and  Northwest- 
ern Railway  Company  for  the  transoortation  of  said  lumber  from 
Oshkosh  to  said  Watertown  Junction. 

That  on  tbe  11th  day  of  May,  1874,  this  defendant  received  said 
two  car-loads  of  lumber  from  said  Chicago  and  Northwestern  Rail- 
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way  Company  for  transportation  to  said  Oconomowoc,  and  then  and 
there  paid  to  said  Chicago  and  Northwestern  Railway  Company  the 
said  sum  of  thirty  dollars  so  as  aforesaid  demanded. 

The  said  defendant,  on  the  11th  day  of  May,  1874,  transported 
said  two  ear-loads  of  lumber  from  said  Watertown  Junction  to 
Oconomowoc,  and  on  the  same  day  had  said  two  car-loads  of  lum- 
ber at  Oconomowoc,  ready  to  be  delivered  to  said  plaintifiFis  on  their 
paying  the  said  sum  of  thirty  dollars  advance  charges  so  as  afore- 
said paid  by  this  defendant  to  said  Chicago  and  Northwestern  Rail- 
way Company,  and  the  further  sum  of  eighteen  dollars,  the  charges 
of  this  defendant  for  transporting  said  lumber  from  said  Watertown 
Junction  to  Oconomowoc,  and  which  said  sum  of  eighteen  dollars 
was  the  usual  and  customary  charge  of  this  defendant,  and  no  more 
than  a  reasonable  and  fair  compensation  for  said  service;  and  as  to 
all  the  rest  and  residue  of  said  complaint  not  hereinbefore  specially 
admitted  or  denied,  this  defendant  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief. 

JOHN  W.  CARY, 
Defendant's  Attorney. 

(Indorsed:)  Circuit  court  Milwaukee  County.  Henry  M.  Acklev 
and  George  Vilas  against  The  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company.    Answer.    John  W.  Cary,  deft.'s  atty. 

Due  service  of  the  within  answer  admitted  this  27th  day  of  May, 
1874. 

FINCHES.  LYNDE  &  MILLER, 

Pltf8.  Attya. 

Filed  June  4, 1874.    Patrick  Connolly,  jr.,  clerk. 

Filed  June  9, 1874.    L.  F.  Kellogg,  clerk  sup.  ct.  Wis. 

Circuit  court,  Milwaukee  County. 

Henry  M.  Ackley  and  George  Vilas 

against 

The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company. 

It  is  hereby  stipulated  and  admitted: 

1st.  That  plaintiffs  are  partners  and  general  owners  of  the  lum- 
ber, as  alleged  in  the  complaint. 

2nd.  That  the  defendant  is  a  corporation  duly  organized  under 
and  by  virtue  of  the  laws  of  Wisconsin,  and  engaged  in  operating 
a  railroad,  and  that  one  part  of  its  railroad  extends  from  Oshkosn 
to  Milwaukee,  and  thence  through  Oconomowoc  to  Watertown 
Junction  and  to  La  Crosse,  a  distance  of  about  one  hundred  and 
thirty  miles. 

3d.  That  the  Chicago  and  Northwestern  Railway  Company  is  a 
corporation  duly  organized  under  and  by  virtue  of  the  laws  of 
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Wisconsin,  engaged  in  operating  a  railroad,  and  that  its  line  extends 
from  Oshkosh  to  w^atertown  Junction  and  thence  to  Chicago,  and 
that  said  roaJs  intersect  and  connect  at  said  Watertown  Junction. 

4th.  That  the  distance  from  Oshkosh  to  Waterto^wn  Junction 
over  the  road  of  the  Chicago  and  Northwestern  Railway  is  sixty- 
three  miles,  and  the  distance  from  said  Watertown  Junction  to 
Oconomowoc  over  the  road  of  the  defendant,  is  twelve  miles. 

5th.  That  on  the  10th  day  of  May,  1874,  the  said  plaintiffs  shipped 
said  two  car-loads  of  lumber  at  Oshkosh  over  the  Chicago  and 
Northwestern  Railway  to  Ococomowoc;  that  said  company  trans- 
ported said  two  car-loads  of  lumber  over  its  line  of  road  from  Osh- 
kosh to  Watertown  Junction,  and  at  said  Junction,  on  the  11th 
day  of  May,  1874,  delivered  said  two  car-loads  of  lumber  to  the  de- 
fendant to  be  transported  by  said  defendant  to  Oconomowoc,  sub- 
ject to  the  payment  of  the  sum  of  thirty  dollars  for  the  charges  of 
said  Chicago  and  Northwester*  Railway  Company  as  its  compen- 
sation for  transporting  said  lumber  from  Oshkosh  to  said  Water- 
town  Junction,  and  that  said  last-named  company  had  no  line  of 
road  from  Watertown  Junction  to  Oconomowoc. 

6th.  That  said  defendant,  on  the  11th  day  of  May,  1874,  received 
said  two  car-loads  of  lumber  from  said  Chicago  and  Northwestern 
Railway  Company  at  said  Watertown  Junction,  for  transportation 
to  Oconomowoc,  and  then  and  there  paid  to  said  last-named  com- 
pany the  aforesaid  sum  of  thirty  dollars  demanded  by  it  as  its  com- 
Sensation  for  transporting  said  lumber  from  Oshkosh  to  Watertown 
unction,  as  advance  charges,  and  oji  the  same  day  the  defendant 
transported  said  lumber  over  its  road  from  Watertown  Junction  to 
Oconomowoc,  and  that  this  defendant  charged  for  its  compensation 
for  said  transportation  from  Watertown  Junction  to  Oconomowoc 
the  sum^of  eighteen  dollars;  that  said  lumber  was  of  the  value  of 
two  hundred  and  sixty  dollars. 

7th.  That  on  the  said  11th  day  of  May,  1874,  this  defendant  had 
said  two  car-loads  of  lumber  at  Oconomowoc  ready  to  be  delivered 
to  said  plaintiffs  on  their  paying  to  this  defendant  the  said  sum  of 
thirt}'  dollars  advance  charges  so  as  aforesaid  paid  by  this  defendant 
to  said  Chicago  and  Northwestern  Railway  Company,  and  the  fur- 
ther sum  of  eighteen  dollars,  the  charges  of  this  defendant  for  its 
compensation  for  transporting  the  said  lumber  from  Watertown 
Junction  to  Oconomowoc,  amounting  in  all  to  the  sum  of  forty- 
eight  dollars,  which  amount  the  defendant  demanded  as  a  condition 
of  delivery. 

8th.  The  said  plaintiffs  then  and  there  refused  to  pay  said  amount, 
but  afterwards,  and  before  the  commencement  of  this  action,  ten- 
dered to  the  said  defendant  the  sum  of  thirty  dollars  in  lawful  money, 
and  thereupon  demanded  said  lumber,  but  that  this  defendant  then 
and  there  refused  to  accept  said  tender  or  deliver  possession  of  said 
lumber. 

JOHN  W.  CARY, 

Deffs  Attorney. 
FINCHES,  LYNDE  &  MILLER, 

Pllfs  Attorneys, 
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(Indorsed:)  Circuit  Court,  Milwaukee  County.  Henry  M.  Ackley 
&  George  Vilas  against  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company.  Stipulation  filed  June  9th,  1874:.  L.  F.  Kellogg, 
clerk  sup.  ct.  Wis.  Filed  June  6th,  1874.  Patrick  Connolly,  jr., 
clerk. 

Circuit  Court,  Milwaukee  County. 

Henry  M.  Ackley,  et  el. 

vs' 

The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Co. 

Jury:  6.  Logeman,  Henry  Taylor,  A.  Frostel,  John  Orth,  John 
Groninger,  W.  C.  Halm,  H.  J.  Elliott,  John  Schlitz,  Theo.  Simder- 
man,  Charles  Salb,  L.  R.  Fuchs,  Michael  Sebold. 

(Indorsed:)  Circuit  Court,  Milwaukee  County.  Henry  M.  Ackley 
et  al.  vs.  The  Chicago,  Milwaukee  and  St.  Paul  Ry.  Co.  Jury. 
Filed  June  9th,  1875.  L.  F.  Kellogg,  clerk  sup.  ct..  Wis.  Filed 
June  4th,  1874.    Patrick  Connolly,  jr.,  clerk. 

Circuit  Court,  Milwaukee  County. 

Hekry  M.  Ackley  &  George  Vilas,  plain-  ' 

tiflFs, 

against 

The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company,  defendant. 

We,  the  jury,  find  for  the  plain tiflfe,  and  find  that  the  plaintiffs 
were,  at  the  date  of  the  commencement  of  this  suit,  the  owners  of 
the  two  car-loads  of  lumber  mentioned  in  the  complaint;  that  at 
the  time  of  the  commencement  of  this  suit  they  were  lawfully  en- 
titled to  the  possession  of  the  said  two  car-loads  of  lumber;  that 
the  two  car-loads  of  lumber  were  at  said  date  unlawfully  and  wrong- 
fully detained  by  the  defendant;  that  the  value  of  said  lumber  is 
two  hundred  and  sixty  dollars;  that  the  damages  for  said  defendant 
is  six  cents. 

H.  J.  ELLIOT,  Foreman, 

(Indorsed:)  Circuit  Court.  Milwankee  County,  Henry  M.  Ackley, 
George  Vilas,  plaintiffs,  against  The  Chicago,  Milwaukee  &  St.  Paul 
R'y  Co.,  defendants.  Verdict.  Filed  June  9th,  1874.  L.  F.  Kel- 
logg, clerk  sup.  ct.  Wis.  Filed  June  4th,  1874.  Patrick  Connolly, 
jr.,  clerk. 
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Circuit  Court,  Milwaukee  County. 

HSNRT  M.  ACKLBY  &  GeOROE  ViLAS,  PLAIN- 

tiffs, 
against 
The  Chicago,  Milwaukee  &  St.  Paul  I 
Railway  Company,  defendants.  j 

On  the  verdict  of  the  jury,  and  on  motion  of  Finches,  Lynde  & 
Miller,  it  is  ordered  and  adjudged  that  the  plaintiff  at  the  time  of  the 
commencement  of  this  suit  were  the  ow^ners  of  the  two  car-loads  of 
lumber  mentioned  in  the  complaint,  and  are  lawfully  entitled  t<> 
the  possession  of  the  said  two  cars  of  lumber  and  to  six  cents  dam- 
ages for  its  detention,  and  it  appearing  that  the  property  has  been 
seized  on  the  writ  issued  in  this  cause  and  delivered  to  said  plain- 
tifiGs  and  is  now  held  by  them,  it  is  ordered  and  adjudged  that  said 
plaintiifs  are  lawfully  entitled  to  the  possession  of  and  to  hold  the 
said  two  cars  of  lumber,  and  six  cents  damages  for  its  detention. 

And  it  is  further  ordered  and  adjudged  that  the  plaintiff  do  re- 
cover of  and  from  the  said  defendant  the  sum  of  forty-one  85-100 
dollars  costs  by  them  incurred  in  and  about  this  suit,  amounting  in 
the  aggregate  to  the  sum  of  forty-one  91-100  dollars. 

By  the  Court: 

rVAVID  W.  SMALL,  Judge. 

Statement. — Judgment  docketed  June  6, 1874,  at  9:30  o'clock, 
a.  m.    Damages,  .06;  costs,  41.85 — 41.91. 

(Indorsed:)  Circuit  court,  Milwaukee  County,  Henry  M.  Ackley 
et  al.  vs.  The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
Judgment.  Filed  June  9,  1874.  L.  F.  Kellogg,  clerk  sup.  ct.  Wis. 
Filed  June  4,  1874.    Patrick  Connolly,  jr.,  clerk. 

Circuit  court,  Milwaukee  County. 

Hekry  M.  Ackley  &  George  Vilas 

against 

The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company. 

Take  notice  that  the  defendant,  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company,  appeals  from  the  judgment  rendered  in 
this  action  to  the  supreme  court. 


To  Patrick  Connolly,  Jr., 

Clerk  of  Circuit  Courts  <&c. 

Mess.  Finches,  Lynde  &  Miller, 
Attorneys  for  Pltffs, 


JOHN  W.  CARY, 
Attorney  for  Defendant 


(Indorsed:)  Circuit  court,  Milwaukee  County.     Henrv  M.  Ack- 
ley &  George  Vilas,  against  The  Chicago,  Milwaukee  &  St.  Paul 
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Railway  Co.    Notice  to  appeal.    Filed  June  9, 1874.    L.  F.  Kel- 
logg, clerk  sup.  ct.  Wis. 

Service  of  the  above  admitted  June  5,  1874. 

FINCHES,  LYNDE  &  MILLER, 

Pltfs:  Attys. 

Filed  June  5th,  1874.    Patrick  Connolly,  jr.,  clerk. 

Circuit  court,  Milwaukee  County. 

Henry  M.  Acklby  &  George  Vilas 

against 
The  Chicago,  Milwaukee  &  St.  Paul  i 

Railway  Co.  J 

Whereas  judgment  was  rendered  on  the  4th  day  of  June,  1874, 
before  the  Hon.  David  W.  Small,  judge  of  the  circuit  court  of  Mil- 
waukee County,  against  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Co.,  defendant,  for  the  sum  of  six  cents  damages  in  favor  of 
Henry  M.  Ackley  and  George  Vilas,  plaintiffs,  in  the  above-entitled 
cause; 

And  whereas  the  said  Chicago  Milwaukee  and  St.  Paul  Railway 
Company,  concerning  itself  aggrieved  by  the  said  judgment,  has 
appealed  therefrom  according  to  the  provision  of  the  statute  in  such 
case  made  and  provided,  and  conformed  in 'all  things  required 
therein: 

Now,  therefore,  we,  the  undersigned,  S.  S.  Merrill  and  John  C. 
Gault,  do  hereby,  pursuant  to  the  statute  in  such  case  made  and 
provided,  undertake  that  if  judgment  be  rendered  against  said  ap- 
pellant and  execution  thereon  be  returned  unsatisfied  in  whole  or 
in  part,  we  will  pay  the  amount  so  remaining  unpaid. 

Dated  June  4th,  A.  D.  1874. 

S.  S.  MERRILL,  [seal.] 
JNO.  C.  GAULT.  [seal.] 

State  of  Wisconsin, 

County  of  Milwaukee,  ss: 

S.  S.  Merrill  and  John  C.  Gault,  the  subscribers  to  the  above 
undertaking,  being  severally  duly  sworn,  each  for  himself  says  that 
he  is  a  resident  and  householder  within  the  State,  and  is  worth  the 
sum  of  one  thousand  dollars  over  and  above  all  the  debts  and  liabil- 
ities exclusive  of  property  exempt  from  execution. 

G.  E.  WEISS, 
Notary  Public^  Milwaukee  Co,^  Wis. 

(Indorsed:)  Circuit  court, Milwaukee  County.  Henry  M.  Ackley 
&  George  Vilas,  against  The  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Co.  Undertaking.  Filed  June  9, 1874.  L.  F.  Kellogg,  clerk 
sup.  ct.  Wis.  Service  of  the  above  admitted  June  5, 1874. 

FINCHES,  LYNDE  &  MILLER, 

Pltfs:  Attys. 
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Filed  June  5,  1874.    Patrick  Connolly,  jr.,  clerk. 

Afterwards,  to  wit,  on  the  4th  day  of  June,  A.  D.  1874,  the  issae 
so  as  aforesaid  joined  came  on  to  be  tried  at  the  court-house,  in 
Milwaukee,  before  the  honorable  David  W.  Small,  circuit  judge, 
Messrs.  Finches,  Lynde  &  Miller  appearing  for  the  plaintiffs,  and 
John  W.  Gary  for  the  defendant,  and  a  jury  was  duly  empannelled, 
chosen,  tried,  and  sworn. 

The  said  plaintiffs,  to  maintain  said  issue  on  their  part,  then  in- 
troduced and  read  in  evidence  a  stipulation,  signed  by  the  attorneys 
of  the  respective  parties,  in  the  words  and  figures  following  to  wit: 

Circuit  court,  Milwaukee  County. 

Henry  Ackley  and  George  Vilas      ^ 

against  1 

The  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company. 

It  is  hereby  stipulated  and  admitted:  1st.  That  plaintiffs  are 
partners  and  general  owners  of  the  lumber,  as  alleged  in  the  com- 
plaint. 

2d.  That  the  defendant  is  a  corporation,  duly  organized  under 
and  by  virtue  of  the  laws  of  Wisconsin,  and  engaged  in  operating 
a  railroad,  and  that  one  part  of  its  railroad  extends  from  Oshkosh 
to  Milwaukee,  and  thence  through  Oconomowoc  to  Watertown 
Junction  and  to  La  Crosse,  a  distance  of  about  one  hundred  and 
thirty  miles. 

3rd.  That  the  Chicago  and  Northwestern  Railway  Company  is  a 
corporation,  duly  organized  under  and  by  virtue  of  the  laws  of  Wis- 
consin, engaged  in  operating  a  railroad,  and  that  its  line  extends 
from  Oshkosh  to  Watertown  Junction  arid  thence  to  Chicago,  and 
that  said  roads  intersect  and  connect  at  said  Watertown  Junction. 

4th.  That  the  distance  from  Oshkosh  to  Watertown  Junction, 
over  the  road  of  the  Chicago  and  Northwestern  Railway,  is  sixty- 
three  miles,  and  the  distance  from  said  Watertown  Junction  to 
Oconomowoc,  over  the  road  of  the  defendant,  is  twelve  miles. 

5th.  That  on  the  10th  day  of  May,  1874,  the  said  plaintiffs 
shipped  said  two  car-loads  of  lumber  at  Oshkosh,  over  the  Chicago 
and  Northwestern  Railway,  to  Oconomowoc;  that  said  company 
transportee  two  car-loads  of  lumber  over  its  line  of  road  from  Osh- 
kosh to  Watertown  Junction,  and  at  said  junction,  on  the  11th  day 
of  May,  1874,  delivered  said  two  car-loads  of  lumber  to  the  defend- 
ant, to  be  transported  by  the  said  defendant  to  Oconomowoc,  sub- 
ject to  the.  payment  of  the  sum  of  thirty  dollars  for  the  charges  of 
said  Chicago  and  Northwestern  Railway  Company  as  its  compensa- 
tion for  transporting  said  lumber  from  Oshkosh  to  said  Watertown; 
and  that  said  last-named  company  had  no  line  of  road  from  Water- 
town  Junction  to  Oconomowoc. 

6th.  That  said  defendant,  on  the  11th  day  of  May,  1874,  received 
said  two  car-loads  of  lumber  from  said  Chicago  and  Northwestern 
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Railway  Company  at  said  Watertown  Junction  for  transportation 
to  Oconpmowoc,  and  then  and  there  paid  to  said  last-named  com- 
pany the  aforesaid  sum  of  thirty  dollars,  demanded  hy  it  as  its  com- 
pensation for  transporting  said  lumber  from  Oshkosh  to  Water- 
town  Junction  as  advance  charges,  and  on  the  same  day  the  defend- 
ant transported  said  lumber  over  its  road  from  Watertown  Junc- 
tion to  Oconomowoc;  and  that  this  defendant  charged  for  its  com- 
Seusation  for  said  transportation  from  Watertown  Junction  to 
Iconomowoc  the  sum  of  eighteen  dollars;  that  said  lumber  was  of 
the  value  of  two  hundred  and  sixty  dollars. 

7th.  That  on  the  said  11th  day  of  May,  1874,  this  defendant  had 
said  two  car-loads  of  lumber  at  Oconomowoc  ready  to  be  delivered 
to  said  plaintiffs  on  their  paying  to  this  defendant  the  said  sum  of 
thirty  dollars  advance  charges  so  as  aforesaid  paid  by  this  defendant 
to  said  Chicago  and  Northwestern  Railway  Company,  and  the  fur- 
ther sum  of  eighteen  dollars,  the  charges  of  this  defendant  for  its 
compensation  for  transporting  the  said  lumber  from  Watertown 
Junction  to  Oconomowoc,  amounting,  in  all,  to  the  sum  of  forty- 
eight  dollars;  which  amount  the  defendant  demanded  as  a  condition 
of  delivery. 

8th.  That  said  plaintifife  then  and  there  refused  to  pay  said  amount, 
but  afterwards,  and  before  the  commencement  of  this  action,  ten- 
dered to  the  said  defendant  the  sum  of  thirty  dollars  in  lawful  mon- 
ev,  and  thereupon  demanded  said  lumber,  but  that  this  defendant 
then  and  there  refused  to  accept  said  tender  or  deliver  possession  of 
said  lumber. 

JOHN  W.  CARY,  Deft's  Attorney. 
FINCHES,  LYNDE  &  MILLER, 

Pltf:s  Attys. 

The  defendant  then  read  in  evidence  the  following  certificate 
from  the  secretary  of  state,  to  wit: 

CHICAGO,  MILWAUKEE  ft  ST.  PAUL  RAILWAY  COMPANY. 

At  an  adjourned  meeting  of  the  Milwaukee  &  St.  Paul  Railway 
Company,  held  in  the  city  of  Milwaukee,  on  the  7th  day  of  Febru- 
ary, 1874,  at  which  were  present,  in  person  and  by  proxy,  a  major- 
ity of  all  its  shareholders,  the  following  resolutions  were  unani- 
mously adopted: 

Resolved,  That  the  corporate  name  of  this  company  be  changed 
to  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

Resolved,  That  the  secretary  of  the  company  file  in  the  olBBice  of  the 
secretary  of  state,  on  the  11th  day  of  Februair,  1874,  a  copy  of  the 
above  resolution,  certified  under  his  hand  and  the  seal  of  tne  com- 
pany, in  order  that  the  change  of  name  take  effect  from  that  date. 

I,  R.  D.  Jennings,  secretary  of  the  Milwaukee  &  St.  Paul  Rail- 
way Company,  certify  the  foregoing  to  be  a  true  and  correct  copy 
from  the  minutes  of  a  meetins^  of  the  stockholders  of  said  company, 
held  at  their  ofiSce  in  MilwauKee,  February  7,  1874. 
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MILWAUKEE  AKD  ST.  )  Witness  my  hand  and  the  corporate 
PAUL  RAILWAY  C50MPA-  [  Seal  affiled  this  seventh  day  of  Febru- 
NY,  INCORPORATED  1863. )  ary,  1874.      R.  D.  JENNINGS, 

Secretary, 

CHICAGO,  MILWAUKEE  AND  )  The  Seal  of  the  company  under 
ST.  PAUL  RAILWAY  COM-  >  the  name  of  the  Chicago,  Milwaukee 
PANY,  INCORPORATED  1863. )  &  St.  Paul  Railway  Campany. 

Recorded  February  11, 1864. 

State  of  Wisconsin, 

Secretary's  Office^  ss: 

The  secretary  of  state  of  the  State  of  Wisconsin  hereby  certifies 
that  the  foregoing  has  been  compared  with  the  original  record  in 
this  office,  and  that  the  same  is  a  true  and  correct  copy  thereof  and 
of  the  whole  of  the  original. 

In  witness  whereof  I  nave  hereunto  set  my  hand  and  affixed  the 
great  seal  of  the  State,  at  the  capital,  in  Madison,  this  second  day 
of  June,  A.  D.  1874. 

[great  seal.]  peter  DOYLE, 

Secretary  of  State, 

Whereupon  the  plaintiffs  rested  their  cause. 

And  the  defendant,  to  maintain  the  issue  on  its  part,  called  as  a 
witness  Dwight  W.  Keyes,  who  was  sworn,  and  testified  that  he 
was  chief  clerk  in  the  office  of  the  general  freight  agent  of  defend- 
ant, and  that  he  had  been  connected  with  the  freight  business  of 
defendants^  road  since  1857,  and  was  acquainted  with  the  rates  of 
freight  in  general. 

Tne  defendant  then  offered  to  prove  that  nine  dollars  per  car- 
load of  lumber  from  Watertown  Junction  to  Oconomowoc  was  a 
fair  and  reasonable  charge,  to  which  the  plaintiffs^  counsel  objected, 
on  the  ground  that  the  legislature  had  fixed  the  rate  to  be  paid,  and 
that  the  amount  so  fixed  would  control  and  govern,  without  regard 
to  whether  it  was  reasonable  compensation  or  not.  The  court  sus- 
tained the  objection,  and  defendants^  counsel  then  and  there  ex- 
cepted, and  the  evidence  was  excluded. 

The  foregoing  is  all  the  testimony  ^iven  on  said  trial,  and  after 
agreement  by  counsel  the  said  court  did  then  and  there  charge  said 
jury  that  chapter  273  of  the  session  laws  of  1874  was  constitutional 
and  binding  upon  the  railroad  companies,  that  the  amount  fixed  by 
said  act  for  the  transportation  of  freight  was  all  the  companies  were 
entitled  to  charge,  and  that  as  the  distance  from  Oshkosh  to  Ocon- 
omowoc was  only  seventv-five  miles,  the  said  railroad  companies 
were  only  authorized  to  charge  fifteen  dollars  per  car-load  for  said 
lumber,  and  that  as  the  plaintiff  tendered  that  amount  t#  the  de- 
fendant before  bringing  suit,  and  the  defendant  refused  to  receive 
the  same,  the  plaintiffs  were  entitled  to  said  lumber,  and  that  their 
verdict  should  be  for  the  plaintiffs 
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The  said  defendant's  counsel  did  then  and  there  except  to  said 
charge  and  to  each  and  every  part  thereof  as  given,  and  because 
none  of  said  testimony,  rulings,  objections,  decisions,  and  excep- 
tions appear  in  the  record  and  proceedings  of  the  trial  of  said  ac- 
tion the  said  circuit  judge,  at  the  request  of  the  said  defendant,  has 
to  this  bill  of  exceptions  set  his  hand  and  seal  this  4th  day  of  June, 
A,  D.  1874. 

DAVID  W.  SMALL, 
Circuit  Judge,    [seal.] 

We  have  read  the  foregoing  bill  of  exceptions,  and  consent  to  its 
being  signed  by  the  circuit  judge. 
June  4th,  1874. 

FINCHES,  LYNDE  &  MILLER, 

PWffs  Attorneys. 

(Indorsed:)  Circuit  court,  Milwaukee  County.  Henry  M.  Ackley 
et  al.  vs.  The  Chicago,  Mil.  &  St.  Paul  R'y  Co.  Bill  of  exceptions. 
Piled  June  9, 1874.  T.  P.  Kellogg,  clerk  sup.  ct.  Wis.  Piled  June 
6th,  1875.    Patrick  Connolly,  jr.,  clerk. 

Circut  Court,  Milwaukee  County,  May  term,  1874. 

Pinches,  Lynde  &  Miller. 

Hektrt  M.  Ackley,  George  Vilas 

against  I  p  nl     * 

The  Chicago,  Milwaukee  and  St.  Paul  (  ^^P^^^"^- 
Railway  Company.  J 

May  20, 1874.  And  now  come  the  plaintiffs  in  the  above-entitled 
action,  by  flinches,  Lynde  &  Miller  their  attorneys,  and  file  their 
summons  and  certificate  of  service  endorsed  thereon,  as  follows: 

State  of  Wiscoksin, 

Waukesha  County^  ss: 

I  hereby  certify  and  return  that,  on  the  15th  day  of  May,  A.  D. 
1874, 1  personally  served  the  within  summons  on  the  said  defend- 
ant, the  said  Chics^o  &  Milwaukee  &  St.  Paul  Railroad  Company,  at 
the  village  of  Oconomowoc,  Waukesha  County,  Wisconsin,  by 
handing  to  and  leaving  with  H.  H.  Collins,  the  agent  of  said  com- 

Sany,  and  said  defendant  at  said  place,  and  who  has  charge  of  the 
epot  or  station  at  said  plaCe,  a  true  copy  thereof  dated  this  19th 
day  of  May,  1874. 
Pees  $4.85. 

CHAS.  M.  HARTWELL, 
Sheriff  of  Waukesha  County.  Wis. 
By  G.  A.  LUDINGTON, 

Under  Sheriff. 

Same  time  affidavit  of  plaintiff  on  claim  and  delivery  of  personal 
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property  with  order  endorsed  thereon,  directing  the  sherifif  to  take 
from  the  defendant  the  property  therein  described  and  deliver  it  to 
the  plaintiff  and  undertaking  of  plaintiff's  sureties  in  claim  and  de- 
livery filed  June  4th,  1874.     Complaint  and  answer  filed. 

And  now  comes  the  plaintiff  in  this  action  by  Messrs.  Finches, 
L3nde  &  Miller,  their  attorney  and  the  defendant  by  John  W. 
Gary,  its  attorney,  and  the  cause  being  at  issue,  a  jury  is  called  who 
came,  to-wit,  G.  Logemann,  A.  Trostel,  John  Groceringer,  H.  J. 
Elliott,  Theod.  Sundermann,  L.  P.  Finches,  Henry  Taylor,  John 
Orth,  W.  C.  Hahn,  John  Schlitz,  Charles  Salb,  Michael  Sebold, 
twelve  good  and  lawful  men  of  the  county,  who,  being  duly  tried, 
empanneled  and  sworn,  the  trial  proceeded,  and  the  proofe  being 
heard,  inspected  and  submitted,  the  trial  concluded,  and  the  jury  by 
direction  of  the  court,  without  leaving  the  box,  respectively,  do  say 
that  they  find  for  the  plaintiflfe,  and  assess  the  value  of  the  property 
wrongfully  detained  by  the  defendant  is  two  hundred  and  sixty  dol- 
lars (§260.00)  and  asses  his  damages  at  six  cents.  Same  time,  stipu- 
lations and  judgment  filed  as  follows; 

On  the  verdict  of  the  jury  and  on  motion  of  Finches,  Lynde  & 
Miller  it  is  ordered  and  adjudged  that  the  plaintiffs,  at  the  time  of 
the  commencement  of  the  suit,  were  the  owners  of  the  two  car 
loads  of  lumber  mentioned  in  the  complaint,  and  are  lawfully  en- 
titled to  the  possession  of  the  said  two  car-loads  of  lumber,  and  to  6 
cents  damages  for  its  detention.  And  it  appearing  that  the  prop- 
erty has  been  seized  on  the  writs  issued  in  this  cause  and  delivered 
to  the  said  plaintiffs,  and  it  is  now  held  by  them,  it  is  ordered  and 
adjudged  that  said  plaintiffs  are  lawfully  entitled  to  the  possession 
and  to  hold  the  said  two  cars  of  lumber  and  six  cents  damages  for 
its  detention. 

And  it  is  further  ordered  and  adjudged  that  the  plaintiffs  do  re- 
cover of  and  from  the  said  defendant  the  sum  of  forty-one  and  85^ 
100  dollars  costs  by  them  incurred  in  and  about  this  suit,  amount- 
ing in  the  aggregate  to  the  sum  of  forty-one  91-100  dollars. 

By  the  court. 

DAVID  W.  SMALL.  Judae. 

Statement:  Judgment  docketed  June  6th,  1874,  at  9.30  o'clock, 
a.  m.    Damages  $  .06:  costs  41.85 — $41.91. 

JuKB  5th,  1874. — Bill  of  exceptions  filed.  Same  time  under- 
taking and  notice  of  appeal  filed  as  follows: 

Take  notice  that  the  defendant,  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  appealsfromthe  judgment  rendered  in  this 
action,  to  the  supreme  court. 

JOHN  W.  CARY, 

Attorney  for  Deft. 

To  Patrick  Connolly,  Jr.,  Clerk  of  Circuit  Caurt^  dkc, 
Messrs.  Finches,  Lynde  &  Miller,  Attys,  for  Plaintiffs. 
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State  op  Wisconsin, 

Circuit  Court.  Milwaukee  County ^ss: 

I,  Patrick  Connolly,  jr.,  clerk  of  said  court,  do  hereby  certify  that 
I  have  compared  the  foregoing  copy  with  the  original  docket  entries 
in  the  action  therein  entitled;  that  it  is  a  correct  transcript  there- 
from, and  of  the  whole  thereof,  as  the  same  remains  of  record  in  my 
office,  and  that  the  papers  hereunto  annexed  are  the  originals  and 
all  of  the  papers  filed  m  said  action. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  this  8th  day  of  June,  A.  D.  1874. 

[seal]  PATRICK  CONNOLLY,  Jb.,  CUrk. 

June  8, 1874. — Original  papers  and  certified  copy  docket  entries 
sent  to  La  F.  Kellogg,  clerk  supreme  court,  Madison,  by  express. 

June  5, 1875. — Oriffinal  papers  received  from  clerk  of  supreme 
court  and  placed  on  file  tqgether  with  remittitur  as  follows: 

This  cause  came  to  be  heard  on  the  appeal  from  the  judgment  of 
the  circuit  court  of  Milwaukee  county,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court  that  the  judgment  of  the  circuit  court  of  Milwaukee 
county  in  this  cause  be,  and  the  same  is  hereby,  affirmed  with  costs 
against  the  said  appellant  taxed  at  the  sum  of  dollars.  ^ 

July  29, 1875. — Writ  of  error  filed.   Citation  filed,  and  bond  filed. 

(Indorsed:)  Circuit  court,  Milwaukee  county.  Henry  M.  Ackley 
et  al.  vs.  The  Chicago,  Milwaukee  and  St.  Paul  Railway  Company. 
Original  papers  and  copy  docket  entries.  Filed  June  9,  1874.  L. 
F.  Kellogg,  clerk  of  supreme  court,  Wisconsin. 

Be  it  remembered  that,  at  a  term  of  the  supreme  court  of  the 
State  of  Wisconsin,  begun  and  held  at  the  capitol,  in  Madison,  the 
seat  of  government  of  said  State,  on  the  first  Tuesday,  to-wit,  on 
the  second  day  of  June,  A.  D.  1874,  on  the  fifty-sixth  day  of  the 
term,  to-wit;  on  the  thirty-first  day  of  October,  A.  D.  1874,  present 
the  Hon.  E.  G.  Ryan,  chief-justice,  and  the  Hon.  Orsamus  Cole, 
and  the  Hon.  William  P.  Lyon,  associate  justices  of  said  court,  the 
following  proceedings  were  had  inter  alia,  to-wit: 

Appeal  from  circuit  court,  Milwaukee  county.  State  of  Wisconsin. 

Henry  M.  Ackley  and  Georok  Vilas,  ' 

respondents, 

vs.  \ 

The  Chicago,  Milwaukee  and  St.  Paul 
Railroad  Company,  appellant. 

The  cause  came  on  t(^be  heard  on  appeal  from  the  judgment  of 
the  circuit  court  of  Milwaukee  county,  and  was  argued  by  counsel. 

13 R  R  c — ^APP. 
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On  consideration  whereof,  it  is  now  here  ordered  and  adjudged  bj 
this  court  that  the  judgment  of  the  circuit  court  of  Milwaukee 
county  in  this  cause,  be,  and  the  same  is  hereby,  affirmed  with  cost 
against  the  said  appellant,  taxed  at  the  sum  of  dollars. 

State  of  Wisconsin, 

Supreme  Court,  ss. 

I,  La  Fayette  Kellogg,  clerk  of  the  supreme  court  of  the  State 
of  Wisconsin,  do  hereby  certify  that  the  above  and  foregoing  is  a 
true  copy  of  the  the  order  and  judgment  of  the  court  in  the  above- 
entitled  cause,  as  appears  of  record. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  at  Madison,  this  9th  day  of  November,  A.  D. 
1874. 

[seal.]  la  FAYETTE  KELLOGG, 

Clerk  of  the  suprejne  Court  of  the  State  of  Wis, 

(Indorsed:)  State  of  Wisconsin.  Supreme  court.  Henry  M, 
Ackley  and  George  Vilas,  respondents,  against  The  Chicago,  Mil- 
waukee and  St.  Paul  Railroad  Companj^,  appellant.  Remittiture 
filed  June  5,  1875.    Patrick  Connolly,  jr.,  clerk. 

Costs  and  Disbursements. 

* 

State  of  Wisconsin,  circuit  court,  Milwaukee  county. 

Henry  M.  Ackley  et  la.,  plaintiffs.  ]  No.  .  May  term, 

against,  ^    1874.  Plaintife,  costs 

The  Chicago,  Milwaukee,  and  St.  Paul  [     and  disbursements. 
Railroad  Company,  defendant. 

Tax  on  suit , $1  00 

Tax  for  clerk's  salary 8  00 

Disbursements: 

Subpoenas 

Revenue  stamps 

Certified  copy  judgment 

Commission 

Transcript ... 

Report  of  referee 

Sherifif 's  fees $4  85 

Protest 

Postage 

Witnesses'  fees 

Affidavits 

Printers'  fees  on  publication  of  summons. 

Jury  fees 3  00 

Register  on  filing  lis  pendens ,%,,.. 

Commissioners'  fees 
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Attorney's  fees $25  00 

132  85 

Docketing  judgment  or  transcript 

Interest  on  verdict 


$41  85 


Costs  and  disbursements  examined  and  taxed  at  the  sum  of  forty 
one  dollars  and  eighty-five  cents. 

Dated  Milwaukee,  June  6,  A.  D.  1874. 

PATRICK  CONNOLLY,  Jr.,  Clerk. 

County  of  Milwauee: 

,  plaintiflfe'  attorney  in  the  above  action,  being  duly 
sworn  says  that  tne  disbursements  above  mentioned  have  been  made 
in  this  action,  or  will  be  necessarily  incurred  therein. 

Sworn  to  before  me  this        day  of  ,  187    . 

(Indorsed:)  Circuit  court,  Milwaukee  county.    Henry  M.  Ackley 
et  al.,  plaintiffs  against  the  Chicago,  Milwaukee  and  St.  Paul  Rail-, 
way  Company,  defendant.    Costs  and  disbursements  filed  June  6, 
1874.    Patrick  Connolly,  jr.,  clerk    Filed  June  9,  1874.  L.  F.  Kel- 
logg, clerk  supreme  court  Wis. 

State  of  Wisconsin, 

Circuit  Courts  Milwaukee  County^  88  : 

I,  Patrick  Connolly,  jr.,  clerk  of  said  court,  do  hereby  certify  that 
I  have  compared  the  foregoing  copy  with  the  original  record  and 
proceedings  entered  in  the  action  therein  entitled;  that  it  is  a  cor- 
rect transcript  therefrom  and  of  the  whole  thereof,  as  the  same  re- 
mains of  record  in  my  office. 

In  testimony  whereof  I  have  hereto  set  my  hand  and  affixed  the 
seal  of  said  court  this  eighth  September,  A.  D.  1875. 

I.8EAL.]  PATRICK  CONNOLLY,  Jr.,  Clerk. 

State  op  Wisconsin, 

County  of  Milwaukee,  88: 

I,  David  W.  Small,  do  hereby  certify  that  I  am  judge  of  the  sec- 
ond judicial  circuit  in  said  State  and  presiding  judge  of  the  circuit 
court  within  and  for  the  county  of  Milwaukee;  that  Patrick  Con- 
nolly, jr.,  whose  name  is  subscribed  to  the  certificate  subjoined  to 
the  within  record,  is,  and  was  at  the  date  of  said  certificate,  clerk  of 
the  circuit  court  for  the  county  of  Milwaukee  and  State  aforesaid, 
duly  elected  and  qualified;  that  I  am  well  acquainted  Avith  his 
handwriting,  and  know  the  signature  thereto  to  be  genuine;  and 
further  that  the  said  certificate  or  attestation  is  in  due  form  of  law, 
and  that  the  seal  thereto  attached  is  the  proper  seal  of  this  court. 

Witness  my  hand  at  Milwaukee,  in  said  county,  this  eighth  day 
of  September,  A.  D.  1875. 

DAVID  W.  SMALL. 
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United  States  of  America,  ss: 

The  President  of  the  United   States  of  America  to  the 
[seal]        judge  of  the  circuit  coart  of  Milwaukee  County,  of  the 
State  of  Wisconsin,  greeting  : 

Because,  in  the  records  and  proceedings,  as  also  in  the  rendition 
of  a  judgment  in  a  plea  which  is  in  the  said  circuit  court  of  Milwau- 
kee, of  the  State  of  Wisconsin,  before  you,  remitted  there  for  exe- 
cution from  the  supreme  court  of  the  State  of  Wisconsin,  that  court 
being  the  highest  court  of  law  or  equity  of  said  State  in  which  a  deci- 
sion could  be  nad  in  said  suit  between  Henry  M.  Ackleyand  George 
Vilas,  plaintifis,  and  the  Chicago,  Milwaukee  and  St.  Paul  B-dil* 
way  (Company,  defendants,  wherein  was  drawn  in  question  the  valid- 
ity  of  a  statute  of,  or  an  authority  exercised  under,  said  State,  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  was  in  favor  of  such 
their  validity,  a  manifest  error  hath  happened,  to  the  great  damage 
of  the  said  l*he  Chic^o,  Milwaukee  and  St.  Paul  Railway  Com- 
pany, as  by  the  complaint  appears,  and  it  being  fit  that  the  error, 
if  any  there  hath  been,  should  be  duly  corrected,  and  full  and  speedy 
justice  done  the  parties  aforesaid  in  this  behalf,  you  are  hereby  com- 
manded,^ judgment  be  therein  given,  that  then,  under  your  seal, 
distinctly  and  openly,  you  send  the  record  and  proceedings  afore- 
said, with  all  things  concerning  the  same  to  the  Supreme  Court  of 
the  United  States,  together  witn  this  writ,  so  that  you  have  the 
same  at  Washington  on  the  second  Monday  of  October  next,  in  the 
Supreme  Court  to  be  then  and  there  held,  that,  the  record  and  pro- 
ceedings aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error  that  of  right 
and  according  to  law  and  custom  of  the  United  States  should  be 
done. 

Witness  the  honorable  Morrison  R.  Waite,  Chief-Justice  of  the 
said  Supreme  Court  of  the  United  States,  this  twenty-eighth  day 
of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-five,  and  of  the  Independence  of  the  United  States  the  one 
hundredth. 

EDWARD  KURTZ, 
Clerk  U.  S.  Circuit  Court  for  the 
Eastern  District  of  nisconsin. 

(Indorsed:)  No.  3569.  Circuit  court,  Milwaukee  County.  H. 
M.  Ackley  et  al.  vs.  The  Mil.  &  St.  Paul  R'y  Co.  Writ  of  error. 
Allowed  July  29,  1875.  David  W.  Small,  circuit  judge,  2d  judicial 
circuit  of  Wisconsin.  Filed  July  29, 1876.  Patrick  Connolly,  jr., 
clerk. 

Know  all  men  by  these  presents,  that  we,  Sherburn  S.  Merrill 
and  John  W.  Cary,  both  of  the  city  of  Milwaukee,  and  State  of 
Wisconsin,  are  held  and  firmly  bound  unto  Henry  M.  Ackley  and 
George  Vilas  in  the  full  and  just  sum  of  five  hundred  dollars,  to  be 
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paid  to  the  said  Henry  M.  Ackley  and  George  Vilas,  their  certain 
attorne}'^  or  assigns,  to  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  by  these  presents.  Sealed  with  our  seals  and  dated 
this  27th  day  of  July,  A.  D.  1875. 

Whereas  lately,  in  the  circuit  court  of  Milwaukee  County,  in  the 
State  of  Wisconsin,  in  a  suit  pending  in  said  court  between  Henry 
M.  Ackley  and  George  Vilas,  plaintiffs,  and  the  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company,  defendants,  judgment  was  ren- 
dered against  the  said  Cnicago,  Milwaukee  and  St.  Paul  Railway 
Company;  and  the  said  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  having  obtained  a  writ  of  error,  issuing  out  of  the  Su- 
preme Court  of  the  United  States,  and  filed  a  copy  thereof  in  the 
clerk's  oflSce  of  the  said  circuit  court  of  Milwaukee  County,  in  the 
State  of  Wisconsin,  to  reverse  the  said  judgment  in  the  aforesaid 
suit,  and  a  citation,  directed  to  the  said  Henry  M.  Ackley  and 
George  Vilas,  citing  and  admonishing  them  to  be  and  appear  at  the 
Supreme  Court  of  the  United  States,  to  be  holden  at  Washington 
the  second  Monday  of  October  next: 

Now,  the  condition  of  the  above  obligation  is  such,  that  if  the 
said  Chicago,  Milwaukee  and  St.  Paul  Railway  Company  shall  pros- 
ecute said  writ  of  error  to  effect,  and  answer  all  damages  and  costs 
if  it  fails  to  make  good  its  plea,  then  the  above  obligation  to  be 
void;  else  to  remain  in  full  force  and  virtue. 

JOHN  W.  CARY.    [l!  s.. 
In  presence  of — 

(Indorsed:)  3569.  The  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  plaintiff  in  error,  vs.  Henry  M.  Ackley  and  George 
Vilas,  defendants  in  error.  Bond.  Approved  July  29,  1875. 
Finches,  Lynde  &  Miller,  plff's  atty's.  The  within  bond  approved 
July  29, 1875.  David  W.  Small,  judge.  Filed  July  29, 1875.  Pat- 
rick Connolly,  jr.,  clerk. 

The  United  States  of  America  to  Henry  M.  A  ckley  and  George 

,    Vilas,  greeting  : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Supreme  Court  of  the  United  States,  to  beholden  at  Washington  on 
the  second  Monday  of  October  next,  pursuant  to  writ  of  error  filed  in 
the  clerk's  office  of  the  circuit  court  of  Milwaukee  County,  in  the  State 
of  Wisconsin,  wherein  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  is  plaintiff  in  error  and  you  are  defendants  in  error,  to 
show  cause,  if  any  there  be,  why  the  judgment  rendered  against  the 
said  plaintiff  in  error,  as  in  the  said  writ  of  error  mentioned,  should 
not  be  corrected,  and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Witness  the  honorable  David  W.  Small,  judge  of  the  circuit 
court  of  the  county  of  Milwaukee,  in  the  State  of  Wisconsin,   this 
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twenty-seventh  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-iSve. 

DAVID  W.  SMALL, 

Circuit  Judge. 

(Indorsed:)  3669.  Supreme  Court  United  States  of  America. 
The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  plaintiff  in 
error,  against  Henry  M.  Ackley  and  George  Vilas,  defendants  in 
error.    Citation.    John  W.  Car}',  attj'.  for  plff. 

Service  admitted  July  29th,  1875,  without  prejudice. 

FINCHES,  LYNDE  &  MILLER, 

Attys.for  Deft,  in  error. 

Filed  July  29th,  1875.    Patrick  ConoUy,  jr.,  clerk. 

(Indorsement  on  cover:)  No.  587.  The  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company,  plaintiff  in  error,  vs.  Henry  M.  Ackley 
and  George  Vilas.  Wisconsin  circuit  court,  Milwaukee  County. 
Filed  14th  September,  1875. 


TRANSCRIPT  OF  RECORD, 

In  the  case  of  L.  D.  Stone,  Plaintiff  in  Error,  vs.  The  State  op 

Wisconsin. 

County  op  Dane,  City  op  Madison,  ss: 

Municipal  court,  city  of  Madison. 

The  State  of  Wisconsin  to  the  sheriff  or  any  constable  of  said 

county,  greeting: 

Whereas,  William  Welch  has  this  day  made  complaint  on  oath, 
in  writing,  to  the  judge  of  the  municipal  court  of  the  city  of  Mad- 
ison, in  said  county,  that  L.  D.  Stone  did  on  the  twelfth  day  of 
May,  A.  D.  1874,  at  the  city  of  Madison,  in  said  county,  the  said  L. 
D.  Stone  being  then  and  there  an  agent  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  itt  said  city,  and  authorized  by  it  to 
receive  and  charge  compensation  for  transportation  of  passengers 
on  said  railway  as  such  agent  aforesaid,  wrongfully,  unlawfully, 
and  willfully  charge  and  receive  from  Rich'd  F.  Hayes,  as  deponent 
verily  believe\  for  the  trnsportation  of  him,  said  Richard  F.  Hayes, 
with  ordinary  passage,  not  exceeding  one  hundred  pounds  in  weight, 
over  said  railway  or  part  of  railroad,  from  the  ciiy  of  Madison,  in 
the  county  of  Dane,  Wisconsin,  to  the  city  of  Janesville,  in  the 
county  of  Rock,  Wisconsin,  which  is  a  distance  by  said  railroad,  or 
part  of  railroad,  of  forty  miles  and  no  more,  a  greater  and  higher 
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rate  and  compensation  than  three  cents  per  mile,  to  wit,  the  sum 
of  one  dollar  and  sixty  cents,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State  of  Wisconsin,  and  prays  that  the  said  L.  D.  Stone 
mi&'ht  he  arrested  and  dealt  with  according  to  law: 

Now,  therefore,  in  the  name  of  the  State  of  Wisconsin,  you  are 
hereby  commanded  forthwith  to  apprehend  the  said  L.  D.  Stone 
and  bring  him  before  the  said  municipal  court  to  be  dealt  with  ac- 
cording to  law. 

Given  under  the  hand  of  the  judge  of  the  municipal  court  of  said 
city  the  28th  day  of  May,  A.  D.  1874. 

A.  B.  BR  ALE  Y,  Judge. 

(Indorsed  as  follows,  to  wit:)  State  of  Wisconsin  against  L.  D. 
Stone. 

Dane  County,  ««; 

The  within  warrant  executed  by  arresting  the  within-named  L. 
D.  Stone,  and  have  him  in  custody  now  before  the  court. 

Fees:  Arrest,  $0.25;   mileage,  m.,  $0.20;  conveying  prisoner,  m., 
$0.10;  committing,  $0.37;  attendiiig  court,  $1.50--$2.^2. 
Dated  this  29th  day  of  May,  A.  D.  1874. 

THOS.  BOURKE, 

Policeman. 

Filed  this  29th  day  of  May,  A.  D.  1874.  A.  B.  Braley,  judge. 
County,  page  149. 

t 
Complaint — Transportation  of  passenger. 

Chapter  273,  laws  of  1874. 

State  of  Wisconsin, 

County  of  Dane^  ss: 

William  Welch,  being  duly  sworn  and  examined,  on  oath  before 
the  undersigned,  municipal  judge  in  and  for  said  county,  deposes 
and  says  that  on  the  twelfth  day  of  May,  A.  D.  1874,  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company  owned,  operated,  or 
managed  a  railroad,  or  part  of  a  railroad,  in  the  State  of  Wiscon- 
sin, between  the  city  of  Madison,  in  the  county  of  Dane,  Wiscon- 
sin, and  the  city  of  Janesville,  in  the  county  of  Rock,  Wisconsin; 
that  the  said  Chicago,  Milwaukee  and  St.  Paul  Railway  Company 
then  was,  and  for  a  long  time  theretofore  had  been  and  still  is, 
commonly  known  and  called  under  its  former  name  of  the  Milwau- 
kee and  St.  Paul  Railway  Company,  and  is  by  that  name  mention- 
ed and  designated  in  section  one  of  chapter  273  of  the  laws  of 
1874  of  this  State. 

That  on  this  said  12th  day  of  May,  1874,  L.  D.  Stone  was  an 
agent  of  said  company,  duly  authorized  by  it  to  charge  and  receive 
compensation  for  the  transportation  of  passengers  over  said  rail- 


200  REPORT  OF  RAILROAD  COMMISSIOKERS. 

road,  or  part  of  railroad,  and  that  said  L.  D.  Stone  did  on  said  12th 
day  of  May,  1874,  at  said  city  of  Madison,  in  said  county  of  Dane, 
Wisconsin,  as  such  agent,  and  bein^  then  and  there  so  authorized 
bv  said  company  as  aforesaid,  wron^uUy,  unlawfully,  and  wilfully 
charged  and  received  from  Richard  F.  Hayes  as  deponent  verily  be- 
lieves, for  the  transportation  of  Richard  F.  Hayes  as  a  passenger 
with  ordinary  baggage  not  exceeding  one  hundred  pounds  in 
weight  over  said  railroad,  or  part  of  railroad,  from  the  said  city  of 
Madison,  in  the  county  of  Dane,  Wisconsin,  which  is  a  distance  of 
said  railroad,  or  part  of  a  railroad,  of  fortj^  miles,  and  no  more,  a 
greater  and  higher  rate  and  compensation,  than  three  cents  per 
mile,  to  wit,  the  sum  of  one  dollar  and  sixty  cents,  contrary  to  the 
statute  in  such  case  made  and  provided,  against  the  peace  and  digni- 
ty of  the  State;  and  complainant  prays  that  the  said  L.  D.  Stone 
may  be  arrested  and  dealt  with  according  to  law. 

WM.  WELCH. 

Subscribed  and  sworn  to  and  complainant  examined  on  oath  be- 
fore me.  this  2d  day  of  May,  1874. 

A,  B.  BRALEY,  Judge. 

(Indorsed  as  follows,  to  wit:  Municipal  court.  State  of  Wiscon- 
sin vs.  L.  D.  Stone,  complainant.  Filed  this  29th  day  of  May, 
1874.    A.  B.  Braley,  judge.    County,  page  149.) 

State  op  Wisconsin, 

County  of  Dane^  City  of  Madison^  sn: 

We,  L.  D.  Stone,  J.  H.  Palmer,  of  said  county,  acknowledge  our- 
selves to  owe  and  be  indebted  to  the  State  of  Wisconsin  in  the  sum 
of  two  hundred  dollars,  to  be  well  and  truly  paid  if  default  be  made 
in  the  condition  following: 

Whereas,  the  said  L.  D.  Stone  has  appealed  from  the  judgment  of 
the  judge  of  the  municipal  court  of  the  city  of  Madison,  in  said 
county,  rendered  on  the  17th  day  of  June,  1874,  on  complaint  for 
violation  of  railroad  law,  between  the  State  of  Wisconsin,  plain- 
tiff, and  the  said  L.  D.  Stone,  defendant: 

Now,  if  the  said  shall  personally  appear  brfore  the  circuit 
court  of  said  county  at  the  term  thereof  next  to  be  held  therein, 
and  abide  the  judgment  of  the  court  therein,  then  this  recogniz- 
ance to  be  void;  otherwise  of  force. 

L.  D.  STONE. 
J.  H.  PALMER. 

Taken,  subscribed,  and  acknowledged  before  me  this  17th  day  of 
June,  A.  D.  1874. 

THOS.  C.  BOURKE,  CUrk. 

(Indorsed  to  follows,  to  wit:)  Municipal  Court.  State  vs.  Stone. 
Rich.d  F.  Hayes'  recognizance,  June  16  &  17, 1874,  Filed  this  17th 
day  of  June,  1874.    A.  B.  Braley,  judge.    County,  page  149.) 
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State  of  Wkconsin  )   violation  of  railroad  law.    Richard  F. 
L.  rS??KE.         (  Hayes. 


Fine,  $50,00;  judge's  fees,  $12.37;  witness,  $1.84;  jury,  $3.00; 
officers,  $14.34. 

1874,  May  28th. — On  examination  of  complainant  on  oath,  and 
reducing  the  same  to  writing. 

2()th. — Warrant  issued,  returnable  forthwith.  Subpoena  issued. 
Warrant  returned.     Defendant  in  custody  before  the  court. 

Fees, — On  warrant,  $2.42;  on  subpoena,  $0.33.  Thos.  C.  Bourke. 
policeman. 

Complaint  read.  Defendant  declines  to  plead;  thereupon  the 
court  enters  a  plea  of  not  guilty,  and,  by  consent  of  both  parties, 
case  continued  until  the  30th  inst.,  at  9  o'clock  in  the  forenoon,  at 
my  office.  Defendant  ordered  to  give  bail  in  the  sum  of  four  hun- 
dred dollars  for  his  appearance  on  said  30th  day,  in  default  of  said 
bail  to  be  committed  to  the  jail  of  Dane  county.  Bail  given  and 
approved.    Defendant  discharged  from  the  custody  of  the  officer. 

30th,  10  a.  m. — Parties  present;  and,  by  consent  of  both  parties, 
case  was  adjourned  until  the  10th  day  of  June,  A.  D.  1874,  at  9 
o'clock  in  the  forenoon,  at  my  office.  Defendant  ordered  to  give 
bail  for  his  appearance  on  the  said  10th  day  of  June.  Bail  given 
and  approved. 

June  10th,  10  a.  m. — Parties  present;  by  consent  of  both  pai^ 
ties,  case  continued  until  the  11th  inst.,  at  9  o'clock  in  the  fore- 
noon, at  my  office.  Defendant  ordered  to  give  bail  for  his  appear- 
ance. 

11th,  9  a.  m. — Parties  present;  by  consent  of  both  parties,  dfese 
adjourned  until  the  16th  inst.,  at  9  o'clock  in  the  forenoon,  at  my 
office.  Defendant  ordered  by  the  court  to  give  bail  for  his  appear- 
ance in  court  on  said  16th  day  of  June,  A.  D.  1874.  Bail  given 
and  approved. 

1874,  JuN*B  16th,  9  a.  m. — Case  called;  parties  present.  Defend- 
ants call  for  jury.  John  Adams,  sheriff,  ordered  to  draw  eighteen 
names  from  jur}'  box,  and  said  eighteen  names  being  duly  drawn, 
thev  were  duly  written  down  under  the  directions  of  the  court,  and 
each  party  having  stricken  off  six  names  from  the  list,  a  venire 
was  duly  issued  for  the  following  named  persons:  John  Gripper, 
L.  Sutter,  J.  H.  Palmer,  Wm.  H,  Lansing,  Martin  Joachino,  and 
T.  A.  Nelson,  returnable  on  the  17th  day  of  June,  A.  D.  1874,  at  9 
o'clock  in  the  forenoon,  at  my  office.  Subpoena  issued  for  Richard 
F.  Hayes,  returnable  forthwith.  By  consent  of  parties  the  case 
was  adjourned  until  the  17th  inst.,  at  9  o'clock  in  the  forenoon,  at 
my  office.  Defendant  ordered  to  renew  his  bail  for  his  appearance 
in  court  on  said  17th  day  of  June,  A.  D.  1874.  Bail  renewed  and 
approved. 

June  17  th,  9  a.  m. — ^Parties  present;  jury  present.  Venire  re- 
turned duly  served  personally  on  each  of  the  persons  therein 
named.  Fees,  $2.64.  Subpoena  returned.  Richard  F.  Hayes  in 
court.    Fees,  $1.52.     John  Adams,  sheriff.     Jury  duly  empannel- 
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ed  and  sworn.  Cause  proceeded  with.  Defendant's  counsel  makes 
a  motion  for  the  dismissal  of  the  case.  The  court  having  no  juris- 
diction ia  the  ci^se,  objection  overruled.  Wm.  Welch  and  Richard 
F.  Hayes  sworn  as  witnesses  on  behalf  of  plaintiff,  and  after  argu- 
ment by  counsel  for  prosecution  and  instructions  of  the  court. 

1874,  June  17th.  Cause  submitted  to  the  jury,  who  retired  un- 
der the  care  of  John  Adams,  sheriff,  who  was  duly  sworn  to  attend 
them,  and  on  the  same  day  the  jury  returned  into  court  under  the 
care  of  the  officer  and  publicly  announced  the  following  verdict: 
''We,  the  jury,  find  the  defendant  guilty."  Jury  discharged  by  the 
court;  and  thereupon  the  court  adjudges  and  determines  that  the 
defendant  pay  a  fine  of  fifty  dollars,  and  costs  in  the  further  sum  of 
thirty-one  dollars  and  fifty-five  cents. 

State  of  Wisconsin, 

Dane  County^  City  of  Madison: 

I  hereby  certify  the  foregoing  to  be  a  true  transcript  of  the  pro- 
ceedings had  before  me  in  the  above  entitled  action,  as  appears 
from  my  docket  and  papers  on  file. 

Given  under  my  hand  this  3d  day  of  October,  A.  D.  187:4. 

A.  B.  BRALEY,  Judge. 

(Indorsed  as  follows,  to  wit:)  Municipal  court,  A.  B.  Braley, 
judge.  State  of  Wisconsin  against  L.  D.  Stone.  Transcript. 
Filed  Oct.  5th,  1874.    L.  D.  Frost,  clerk.) 

State  of  Wisconsin  )  q^  complaint  of  Wm.  Welch.     June 
L.D;^Stone.       (  10th,  1874. 

Wm.  Welch,  sworn  for  plff.,  says: 

Know  of  the  railway  run  from  city  of  Madison  to  Milton  Junc- 
tion; know  the  name  of  railroad  co.,  it  is  the  Chicago,  Mil.  &  St. 
Railroad  Company.  The  track  is  owned  by  said  co.  The  road 
is  now  in  operation.  It  is  admitted  that  the  road  was  originally 
destined  as  the  Milwaukee  &  Waukesha  R.  Road,  then  known  as 
the  Mil.  &  Mississippi  R.  R.,  and  was  then  built  from  Mil.  to  Madi- 
son, and  to  Mississippi  River  by  way  of  Mil.  Junction,  and  by  Mil- 
ton Junction  to  Janesville;  that  in  1860  &  1861  divers  mortgages 
given  by  Milwaukee  and  Miss.  R.  R.  Co.,  covering  the  whole  Ime 
of  road  were  foreclosed,  and  the  whole  property  sold  in  chancery 
to  John  Catlin  and  his  associates;  and  that  they  in  January,  1861, 
organized  the  Mil.  &  P.  du  Chien  Co.,  filing  articles  of  association 
in  ofiice  of  sect'y  of  state,  in  pendence  of  statute;  that  said  M.  &P. 
Du  Ch.  R.  R.  Control'  operate'  the  R.  R.  until  July,  1868,  when 
that  CO.  by  a  deed  transferred  it  bif  a  deed  to  the  present  co.,  then 
known  as  the  Mil.  &  St.  Paul  Railroad  Company;  that  since  that 
time  it  has  been  owned  and  operated  by  the  present  Chicago,  Mil. 
&  St.  Paul  R.  R.  C6.  (Obj'ct.)  On  the  12th  of  May,  the  co.  was 
usually  known,  on  the  12th  of  May  it  was  knowfi — prior  to  Feb.  11th, 
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1874,  it  was  known  as  the  Mil.  &  St.  Paul  R.  R.  Co.  The  name  of 
the  Co.  was  known  as  the  Mil.  &  St.  Paul  Road  Co.  before  the  11th 
of  February.  On  the  1st  of  May,  1874,  I  went  to  the  city  of 
Janesville  from  Madison,  starting  at  the  West  Madison  depot. 
Know  Mr.  Stone,  deft.;  I  bought  a  ticket  of  him  from  Madison  to 
Janesvill§.  He  was  at  the  West  depot,  in  this  city  and  co.  and 
State  of  Wis.  Mr.  Stone  has  been  acting  in  the  capacity  of  sell- 
ing tickets  for  this  co.  He  was  an  agent  of  the  co.  at  the  time, 
and  still  is.  He  has  for  several  years  acted  in  the  capacity  of  agent 
in  selling  tickets  to  passengers  on  this  road.  I  went  to  the  office 
and  told  him  I  wanted  two  tickets  for  Janesville,  and  laid  down  a 
$5  bill,  and  he  gave  me  $1.87  in  return.  1  paid  him  $1.60  for  each 
ticket.  I  have  measured  it  by  sectional  map.  I  have  measured  it. 
I  can  swear  from  my  observation  it  is  less  than  (obj't)  40  miles.  I 
was  carrying  ordinary  baggage;  had  less  than  10  pounds  baggage. 
Mr.  Stone,  ex.:  The  Chicago  &  St.  Paul  R.  R.  Co.  was  known  as 
the  Mil.  St.  Paul  R.  R.  Co.  up  to  Feb.  11th,  1874.  I  knew  this 
name  from  reading  it  and  hearing  it  spoken.  I  could  not  say  that 
it  had  been  called  Chicago  &  St.  Paul  R.  R.  Co.  for  year  past.  I 
have  made  two  or  three  compl's  against  the  road.  I  made  the  oth- 
er complaint  against  R.  R.  Co.  agent  R.  F.  Hays.  Mr.  Petherick 
has  made  a  complaint.  He  is  a  printer.  I  could  not  say  that  I 
have  asked  any  one  to  make  a  complaint.  I  employed  as  council 
in  these  cases. 

T.  D.  Plumb,  swo         s 

I  have  traveled  frequently  between  Madison  &  Janesville.  The 
distance — ^it  is  4-1  &  fd  miles  from  Madison  to  Janesville. 

X.  Never  measured  the  distance.  It  is  now  1  &  i  miles  less  by 
junction.  I  know  the  guide-posts — that  the  railroad  has  mile-posts 
— and  I  have  seen  them  every  one.  There  are  not  mile-posts  all 
the  way  to  Janesville. 

The  plt7.  rests. 

Resolution  changing  name  offered  and  rec^d. 

2.  Act  to  incorporate  Mil.  &  Waukesha  offered  and  received  11, 
1,    4. 

3.  An  act  suppl'  to  alter  offered  March  11,  1848. 

4.  An  act  supplemental  to  alter  apWd  Feb.  1st,  1850,  changing 
name  to  MilwauKce  &  Mississippi  Co. 

5.  Section  33,  chap.  79,  R.  S.  st.,  1858. 

L.  D.  Stone  sworn: 

Am  ticket  agent  of  the  R.  R.  Co.  I  give  a  bond  to  the  R.  R. 
Co.  I  run  the  tickets  I  have  for  sale  from  the  general-passenger 
agent.  Tickets  are  all  charged  to  me  when  I  receive  them,  and 
have  to  return  the  tickets  or  the  money;  have  no  interest  in  the 
sale  of  tickets.    Tickets  are  pieces  of  pasteboard. 

X.  Kaew  of  the  passage  of  this  law  when  I  sold  tickets. 

(Indorsed  as  follows,  to  wit:)  Municipal  court.  State  of  Wiscon- 
sin vs.  Stone.  Wm.  Welch,  June  10  &  11th,  1874.  Filed  this  11th 
day  of  June,  1874.    A.  B.  Braley,  judge. 
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County  of  Dane, 

City  of  Madison^  ss: 

Municipal  court,  city  of  Madison. 

The  State  of  Wisconsin  to  the  sheriff  or  any  constable  of  »aid  coun- 
ty, greeting: 

Whereas  William  Welch  has  this  day  made  complaint  on  oath, 
in  writing,  to  the  judge  of  the  municipal  court  of  the  city  of  Mad- 
ison, in  said  county,  that  L.  D.  Stone  did  on  the  12th  day  of  May, 
A.  D.  1874,  at  the  city  of  Madison,  in  said  county,  the  said  L.  D. 
Stone  being  then  and  there  the  agent  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  in  said  city,  and  authorized  by  it 
to  receive  and  charge  compensation  for  the  transportation  of  pas- 
sengers on  said  railroad,  as  such  agent  aforesaid,  wrongfully,  un- 
lawfully, and  willfully  charged  and  received  from  this  complainant 
for  the  transportation  of  him,  said  affiant,  with  ordinary  baggage, 
not  exceeding  one  hundred  pounds  in  weight,  over  said  railroad  or 

Eart  of  railroad,  from  .the  said  city  of  Madison,  in  the  county  of 
>ane,  Wisconsin,  to  the  said  city  of  Janesville  in  the  county  of 
Rock,  W^isconsin,  which  is  a  distance  by  said  railroad  or  part  of 
railroad  of  forty  miles,  and  no  more,  a  greater  and  higher  rate  and 
compensation  than  three  cents  per  mile,  to  wit,  the  sum  of  one  dol- 
lar and  sixty  cents,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity  of  the  State  of 
Wisconsin,  and  prays  that  the  said  L.  D.  Stone  might  be  arrested 
and  dealt  with  according  to  law:  Now,  therefore,  in  the  name  of 
thfe  State  of  Wisconsin,  you  are  hereby  commanded  forthwith  to 
apprehend  the  said  L.  D,  Stone,  and  bring  him  before  the  said 
municipal  court  to  be  dealt  with  according  to  law. 

Given  under  the  hand  of  the  judge  of  the  municipal  court  of  said 
city  on  the  23d  day  of  May,  A.  D.  1874. 

A.  B.  BRALEY,  Judge. 

(Indorsed  as  follows,  to  wit:)  State  of  Wisconsin  against  L.  D. 
Stone. 

Dane  County,  ss  : 

The  within  warrant  executed  by  arresting  the  within-named  L. 
D.  Stone,  and  have  now  in  custody-  now  before  the  court. 

Fees:  Arrest.  $.25c.;  mileage,  m.,  $.20c.;  conveying  prisoner,  m., 
$.10c.;  committing,  $.60c.;  attending  court,  $1.50.  Dated  this  23d 
day  of  May,  A.  D.  1874. 

JOHN  ADAMS,  Sheriff. 
By  ISAAC  VAN  WIE,  Dep'ty. 

Filed  this  23  day  of  May,  A.  D.  1874.  A.  B.  Braley,  judge. 
County,  page  140. 
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State  of  Wisconsin, 

County  of  Dane^  ss: 

William  Welch,  being  duly  sworn  and  examined  on  oath  before 
the  undersigned,  municipal  jud^e  in  and  for  said  county,  deposes 
and  says  that  on  the  twelfth  of  May,  A.  D.  1874,  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  owned,  operated  and  man- 
aged a  railroad  or  part  of  a  railroad  in  the  State  of  Wisconsin,  be- 
tween the  city  of  Madison,  in  the  county  of  Dane,  Wisconsin,  and 
the  city  of  Janes ville,  in  the  county  of  Rock,  Wisconsin;  that  the 
said  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  then  was 
and  for  a  long  time  theretofore  had  been  and  still  is  commonly 
known  under  its  former  name  of  the  Milwaukee  and  St.  Paul  Rail- 
way Company,  and  is  by  that  name  mentioned  and  designated  in 
section  one  of  chapter  273  of  the  laws  of  1874  of  this  State;  that 
on  the  said  twelfth  day  of  May,  1874,  L.  D.  Stone  was  an  agent  of 
said  company,  duly  authorized  by  it  to  charge  and  receive  compen- 
sation for  the  transportation  of  passengers  over  said  railroad  or 
part  of  railroad,  and  that  said  L.  D.  Stone  did  on  said  12th  day  of 
May,  1874,  at  said  city  of  Madison,  in  said  county  of  Dane,  Wis- 
consin, as  such  agent,  and  being  then  and  there  so  authorized  by 
said  company  as  aforesaid,  wrongfully  and  unlawfully  charge  and 
receive  from  said  affiant,  for  the  transportation  of  him,  said  affiant, 
with  ordinary  baggage,  not  exceeding  one  hundred  pounds  in 
weight,  over  said  railroad,  or  part  of  railroad,  from  the  said  city  of 
Madison,  in  the  county  or  Dane,  Wisconsin,  to  the  said  city  of  Jaues- 
ville,in  the  county  of  Rock,  Wisconsin,  which  is  a  distance  by  said 
railroad  or  part  of  railroad  of  forty  miles  and  no  more,  a  greater  and 
higher  rate  and  compensation  than  three  cents  per  mile,  to-wit,  the 
sum  of  one  dollar  and  sixty  cents,  contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  States; 
and  complainant  prays  that  the  said  L.  D.  Stone  may  be  arrested 
and  dealt  with  according  to  law. 

WM.  WELCH. 

Subscribed  and  sworn  to  and  complainant  examined  on  oath 
before  me,  this  23d  day  of  May,  1874. 

A.  B.  BRALET,  Judge. 

(Indorsed  as  follows,  to  wit:)  Complaint.  Wm.  Welch,  com- 
plainant. State  of  Wisconsin  against  L.  D.  Stone,  ss.  Municipal 
court,  city  of  Madison.  Filed  this  23d,  of  May,  1874.  \.  B.  Bra- 
ley,  judge.    County,  page  140. 

State  of  Wisconsin, 

County  of  Dane^  City  of  Madison^  ss: 

We,  L.  D.  Stone  &  John  W.  Cary,  of  said  county,  acknowledge 
ourselves  to  owe  and  be  indebted  to  the  State  of  Wisconsin  in  the 
sum  of  two  hundred  dollars,  to  be  well  and  truly  paid  if  default  be 
madB  in  the  conditions  following; 

Whereas  the  said  L.  D.  Stone  has  appealed  from  the  judgment 
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of  the  municipal  judge  of  the  city  of  Madison,  in  said  county,  ren- 
dered on  the  11th  day  of  June,  1874,  on  complaint  for  violation  of 
chapter  273,  laws  of  1874,  between  the  State  of  Wisconsin,  plaintiff, 
and  the  said  L.  D.  Stone,  defendant: 

Now  if  the  said  L.  D.  Stone  shall  personally  appear  before  the 
circuit  court  of  said  county,  at  the  term  thereof  next  to  be  held 
therein,  and  abide  the  judgment  of  the  court  therein,  then  this 
recognizance  to  be  void;  otherwise,  of  force. 

L.  D.  STONE. 

JOHN  W.  GARY. 

Taken,  subscribed,  and  acknowledged  before  me  this  11th  day  of 
June,  A.  J).  1874. 

A.B.  BR ALEY,  Judge. 

(Indorsed  as  follows,  to  wit:)  Municipal  court.  State  vs.  Stone. 
R.  R.  Recognizance  ifor  appeal.  Filed  this  11th  day  of  June,  A. 
D.  1874.     A.  B.  Braley,  judge.    County,  page  140. 

Ld'Skb.         / 

Fine,  550.00;  judge's  fees,  $11.79;  witness,  $1.56;  jury,  $6.00;  of- 
ficers, $6.57. 

1874,  May  23. — On  examination  of  complainant  on  oath,  and  re- 
ducing the  same  to  writing; 

Warrant  issued  returnable  forthwith.  Sujwpoena  issued.  War- 
rant returned.  Defendant  in  custody  before  the  coiirt.  On  war- 
rant, $2.55.  John  Adams,  sheriff,  and  Isaac  Van  Wie,  deputy. 
Complaint  read.  Defendant  declines  to  plead.  Thereupon  the 
court  enters  a  plea  of  not  guilty,  and  by  consent  of  both  parties 
the  case  is  continued  to  30tn  inst.,  at  9  o'clock  in  the  forenoon  at 
my  office.  Defendant  ordered  by  the  court  to  give  bail  in  the  sum 
of  four  hundred  dollars  for  his  appearance  in  court  on  said  30th  day 
of  May,  A.  D.  1874;  in  default  thereof  that  he  be  committed  to  the 
jail  of  Dane  county.  Bail  given  and  approved.  Defendant  dis- 
charged from  custody  of  the  officer. 

80?H,  10  a.  m. — Parties  present,  and  by  consent  of  both  parties 
case  adjourned  until  the  10th  day  of  June,  1874,  at  9  o'clock  at  my 
office.    Defendant  ordered  to  give  bail.    Bail  given  and  approved. 

June  10, 9  a.  m. — Subpcsna  returned.  Fees  $1.45.  John  Adams, 
sh'ff.  Parties  present.  Defendant's  counsel  call  for  a  jury.  John 
Adams,  Sheriff,  ordered  to  draw  eightetn  names  from  jury-box,  and 
said  eighteen  names  being  duly  drawn,  they  were  duly  written 
down,  under  directions  of  the  court;  and  each  party  having  stricken 
off  six  names  from  the  list,  a  venire  was  duly  issued  for  the  follow- 
ing named  persons  as  jurors:  M.  B.  French,  H.  Kroncke,  W.  J. 
Park,  Deming  Fitch,  B.  W,  Warnes,  and  E.  D.  Miner,  returnable 
at  12  o'clock  m.  of  this  day.  Venire  returned  duly  served  person- 
ally on  each  of  the  persons  therein  named.    Fees  $2.07.    John 
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Adams,  sheriff.  Jurors  pres>nt,  duly  empanelled,  and  sworn.  By 
consent,  case  adjourned  until  2  oVlock  p.  m.  of  this  lOfch  day,  at 
my  office. 

2  o'clock  p.  m. — Parties  present.  Jury  present.  Trial  begun. 
The  following  named  persons  were  sworn  as  witnesses  on  behdf  of 
plaintiff:  Wm.  Welch  and  T.  D,  Plumb,  jr.;  and  L.  D.  Stone  on 
behalf  of  the  defendant.  By  consent,  case  adjourned  until  the  11th 
inst.,  at  9  o'clock  in  the  forenoon,  at  ray  office. 

11th,  9  a.  m. — Parties  present;  jury  present;  and  after  argu- 
ment by  counsel  for  prosecution  and  defendant,  and  instructions 
of  the  court,  cause  submitted  to  the  jury,  who  retired  under  the 
care  of  John  Adams,  sheriff,  who  was  duly  sworn  to  attend  them; 
and  on  the  same  day  the  jury  returned  into  court  under  the  care  of 
the  officer,  and  publicly  announced  the  following  verdict:  "We, 
the  jury,  find  the  defendant  guilty."  Jury  discharged  by  the  cout. 
And  thereupon  the  court  adjudges  and  determines  that  the  defend- 
ant pay  a  fine  of  fifty  dollars,  and  costs  of  suit  in  the  furt]ier  sum 
of  twenty-five  dollars  and  twenty-two  cents. 

State  of  Wisconsin, 

County  of  Dane^  City  of  Madison,  ss: 

I  hereby  certify  the  foi^esoing  to  be  a  true  transcript  of  the  prx)- 
ceedings  had  before  me  in  the  above  entitled  action,  as  appears  from 
my  docket  and  papers  of  file. 

Given  under  my  hand  thib  3d  day  of  October,  A.  D.  1874. 

A.  B.  BRALEY,  Judge. 

(Indorsed  as  follows,  to  wit:)  Municipal  court.  A.  B.  Braley, 
judge.  State  of  Wisconsin  against  L.  D.  Stone.  Transcript.  Filed 
Oct.  5. 1874.    L.  D.  Frost,  clerk. 

Circuit  court,  Dane  County. 

State  of  Wisconsin  ) 

agt  > 

L.  D.  Stone.         ) 

Whereas  the  said  defendant,  L.  D.  Stone,  has  been  at  this  term 
convicted,  upon  the  complaint  in  this  matter,  of  an  offence  against 
the  provisions  of  chapter  273  of  the  laws  of  1874,  and  feeling  ag- 
grieved thereby  has  alleged  .exceptions  to  the  opinions,  directions, 
and  judgments  of  the  court  in  the  matter  of  law,  which  have  been 
reduced  to  writing,  found  conformable  to  the  truth  of  the  case,  and 
allowed  and  signed  by  the  judge  of  said  court  at  the  term,  to-wit, 
this  present  term  of  this  court;  and  whereas  it  clearly  appears  to  the 
court  that  such  exceptions  are  not  frivolous,  immaterial  or  intendecl 
for  delay:  It  is  now  hereby  ordered  that  all  further  proceedings  in 
the  said  circuit  court  shall  be  stayed;  and  on  the  prayer  of  the  said 
defendant  it  is  further  ordered  that  the  defendant  recognize  in  the 
sum  of  five  hundred  dollars,  with  sufficient  sureties,  for  his  person- 
al appearance  at  the  supreme  court  at  the  next  June  term  thereof, 
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and  to  enter  and  prosecute  his  exceptions  with  effect  and  abide  the 
sentence  thereof,  and  in  the  mean  time  keep  the  peace  aiid  be  of 
good  behavior,  or  that  in  default  thereof  to  be  committed  to  the 
common  jail  of  Dane  County. 
Nov.  term,  1874,  to-wit,  JanV  80th,  1875. 

ALVIA  STEWART,  Judge. 

(Indorsed  as  foUov^s,  to-wit:)  Dane  Co.  circuit.  The  State  of 
Wisconsin,  agt.  L.  D.  Stone.  Order  for  bail.  Filed  Jan'y  30th, 
1876.    B.  Esser,  clerk. 

The  State  of  Wisconsin.     In  circuit  court  for  the  county  of  Dane. 
The  State  of  Wisconsik 

L.  D.  Stone. 

We,  L.  D.  Stone,  as  principal,  and  T.  J.  McConnell  and  Sam'l 
Drakely,  as  sureties  do  hereby  acknowledge  ourselves  to  owe  and  be 
indebted  to  the  State  of  Wisconsin  in  the  sum  of hundred  dol- 
lars; for  the  payment  thereof,  well  and  truly  to  be  made,  we,  and 
each  of  us,  do  hereby  bind  ourselve  and  our  and  each  of  our  heirs, 
executors,  and  administrators,  firmly  hereby. 

The  condition  of  this  obligation  is  such  that  whereas  the  said  L. 
D.  Stone  has  been  at  this  present  November  term  of  the  year  1874  of 
the  said  circuit  court  convicted  of  an  offence  against  the  provisions  of 
chapter  273  of  the  general  laws  of  said  State,  passed  at  the  annual 
session  of  the  legislature  in  the  year  1874,  and  feeling  aggrieved  by 
the  opinions,  directions,  and  judgments  of  the  said  court,  has  al- 
leged exceptions  thereto,  pursuant  to  the  statute  in  such  case  made 
and  provided,  which  have  been  reduced  to  writing  and  allowed  and 
signed  by  the  judge  of  said  court  pursuant  to  law;  and  an  order 
having  been  made  staying  proceedings  and  fixing  the  amount  of 
this  recognizance  at  the  sum  aforesaid,  in  order  to  enable  said  Stone 
to  prosecute  his  said  exceptions  in  the  supreme  court: 

Now,  therefore,  if  the  said  L.  D.  Stone  shall  personally  appear  at 
the  supreme  court  at  the  next  ensuing  term  thereof,  and  enter  and 
prosecute  his  exceptions  aforesaid  with  effect,  and  abide  the  sentence 
thereon,  and  in  the  mean  time  shall  keep  the  peace  and  be  of  good 
behaviour,  then  this  recognizance  shall  be  void  and  of  no  effect; 
otherwise,  of  lorce. 


L.  D.  STONE, 

T.  J.  McCONNELL, 

SAM'L.  DRAKELY. 


SEAL." 

SEAL. 

SEAL. 


Taken.    Sureties  examined  and  bond  accepted  and  approved  this 
30th  day  of  January,  A.  D.  1875. 

ALVA  STEWART,  Judge. 

(Indorsed  as  follows  to-wit:)  Dane  Co.   circuit.    The  State  of  S 

Wisconsin  agt.  L.  D.   Stone.    Recognizance.    Filed  Jan'y  30th,  V, 

1875.     B.  Esser,  clerk. 
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Circuit  court,  Dane  County. 

The  State  of  Wisconsin    ) 

vs.  [• 

L.  D.  Stone.  ) 

Afterwards,  to-wit,  on  the  21st  day  of  January,  A.  D.  1875,  at  a 
circuit  court  held  in  the  city  of  Madison,  at  the  court  house  in  said 
county,  the  honorable  Alva  Stewart,  circuit  judge,  presiding,  the  is- 
sue so  as  aforesaid  joined  came  on  to  be  tried.  Burr  W.  Jones,  Esq., 
district  attorney,  appearing  for  the  State,  and  John  W.  Cary  for  the 
defendant. 

And  a  jury  was  duly  empanneled,  tried  and  sworn,  and  the  said 
State,  to  maintain  the  issue  on  its  part,  called  as  a  witness  William 
Welch,  who  was  duly  sworn  and  testified  that  the  said  L.  D.  Stone 
was  on  the  12th  day  of  May,  A.  D.  1874,  the  ticket  agent  of  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company  at  Madison,  in 
the  said  county  of  Dane,  and  authorized  by  it  to  receive  and  charge 
compensation  for  the  transportation  of  passengers  on  the  said  rail- 
way, and  that  as  such  agent,  on  said  12tn  day  of  May,  charged  the 
said  witness  and  received  from  him  for  the  transportation  of  him, 
with  ordinary  baggage,  not  exceeding  one  hundred  pounds  in 
weight,  over  said  railway  from  Madison,  in  the  county  of  Dane,  to 
Janesville,  in  the  county  of  Rock,  Wisconsin,  the  sum  of  one  dollar 
and  sixty  cents,  and  that  the  distance  from  Madison  to  Janesville 
was  only  forty  miles. 

Thereupon  the  prosecution  rested  the  cause.  The  said  defendant, 
to  maintain  said  issue  on  its  part,  then  introduced  in  evidence  the 
following  testimony,  to-wit:  An  act  to  incorporate  the  Milwaukee 
and  Waukesha  Railroad  Company,  passed  by  the  territorial  legisla- 
ture of  the  Territory  of  Wisconsin,  and  approved  February  11th, 
1847,  in  the  words  and  figures  following,  to-wit: 

An  act  to  incorporate  the  Milwaukee  and  Wakesha  Railroad  Com- 
pany. 

Be  it  enacted  by  the  Council  and  House  of  Representatives  of  the 

Territory  of  W^isconsin: 

Section  1.  That  William  A.  Barstow,  Norman  Clinton,  Alexan- 
der W.  Randall  and  Alexander  F.  Picett,  of  Waukesha  county,  and 
Paraclete  Potter,  Daniel  Wells,  Edward  D.  Holton,  Byron  Kilbourn, 
and  Samuel  W.  Weeks,  of  Milwaukee  county,  be,  and  they  are 
hereby  appointed  commissioners,  under  the  direction  of  a  majority 
of  whom  subscriptions  may  be  received  of  the  capital  stock  of  the 
Milwaukee  and  Waukesha  Railroad  Company,  hereby  incorporated, 
and  they  may  cause  books  to  be  opened  at  such  times  and  places  as 
they  shall  direct  for  the  purpose  of  receiving  subscriptions  to  the 
capital  stock  of  said  company,  first  giving  sixty  days'  notice  of  the 
time  and  place  of  taking  such  subscription  by  publishing  the  same 
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weekly  in  a  public  newspaper  printed  in  the  county  of  Wakesha, 
and  also  in  two  pointed  in  tiie  county  of  Milwaukee. 

Sec.  2.  That  the  capital  stock  of  said  company  shall  be  one  hun- 
dred thousand  dollars,  in  shares  of  one  hundred  dollars  each,  and 
as  soon  as  one  thousand  shares  of  stock  shall  be  subscribed  and 
five  dollars  on  each  share  actually  paid  in,  and  a  statement  shall 
be  deposited  with  the  treasurer  of  the  county  of  Milwaukee,  au 
thenticated  by  the  oath  of  the  secretary  and  two  or  more  of  said 
commissioners,  that  such  subscriptions  and  payments  have  been  in 
good  faith  made,  the  subscribers  of  such  stock  with  such  other 
persons  as  shall  associate  with  them  for  that  purpose,  their  suc- 
cessors»  and  assigns,  shall  be  and  they  are  hereby,  declared  and 
created  a  body  corporate  and  politic  by  the  name  and  style  of  "  Mil- 
waukee and  Waukesha  Railroad  Company,"  with  perpetual  suc- 
cession, and  by  that  name 'shall  have  all  the  privileges,  franchises 
and  immunities  incident  to  a  corporation.  They  shall  be  capable 
in  law  of  purchasing,  holding,  selling,  leasing,  and  conveying  estate, 
either  real,  personal,  or  mixed,  so  far  as  the  same  may  be  necessary 
for  the  purposes  hereinafter  mentioned  and  no  further;  and  in  their 
corporate  name  may  sue  and  be  sued;  may  have  a  common  seal 
which  they  may  alter  and  renew  at  pleasure;  and  generally  may  do 
all  and  singular  the  matters  and  things  which  to  them  it  shall  law- 
fully appertain  to  do  for  the  well-being  of  the  said  corporation. 

Sec.  3.  That  the  said  commissioners  or  a  majority  of  them,  after 
the  said  one  thousand  shares  of  stock  shall  have  been  subscribed  as 
aforesaid,  shall  give  at  least  thirty  days'  notice  in  the  newspapers 
(hereinbefore)  mentioned,  of  the  time  and  place  by  them  appointed 
for  the  subscribers  or  stockholders  to  meet  for  the  purpose  of  elect- 
ing nine  directors;  and  annually  thereafter  the  said  stockholders 
shall  meet  on  the  first  Monday  in  July  for  the  purpose  of  electing 
directors,  as  aforesaid,  upon  a  like  previovs  notice  to  be  given  by 
the  directors  for  the  time  being  in  such  newspapers  as  they  may 
deem  advisable:  Provided,  That  previous  to  the  first  election  the 
commissioners  hereinbefore  named  shall  elect  one  of  their  number 
president,  and  they  shall  perform  all  the  duties  and  be  invested 
vnth  all  the  power  of  directors:  And  provided,  That  if,  from  any 
cause,  an  election  shall  not  be  held  at  the  regular  time  specified 
therefor,  the  same  may  be  held  at  any  other  time,  on  notice,  as 
aforesaid ;  that  until  such  election  the  directors  of  the  preceding 
year  shall  continue  to  act,  and  that  this  charter  shall  not  be  avoided 
by  reason  of  the  irregularity  or  want  of  such  election:  And  pro- 
vided also.  That  in  case  of  a  vacancy  from  the  death  or  resigna- 
tion of  any  director,  his  place  shall  be  filled  by  the  board  of  direc- 
tors 

Sec.  4.  The  afiFairs  of  the  said  corporation  shall  be  managed  by 
a  board  of  nine  directors,  who  shall  be  chosen  annually  by  ballot, 
on  the  days  hereinbefore  prescribed,  by  the  stockholders  of  said 
company,  the  votes  to  be  delivered  in  person,  or  by  proxy  duly  au- 
thorized; which  directors  shall  appoint  one  of  their  own  number 
to  be  president,  and  shall  respectively  serve  for  one  year,  or  until 
other  directors  are  elected;  they  shall  have  power  to  make  and  es- 
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tablish  such  by-laws,  rules,  orders,  and  regiilations,  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States  or  of  the  State 
or  Territory  of  Wisconsin,  as  may  be  necessary  for  the  well  ordering 
of  the  affairs  of  said  company;  Provided,  That  none  but  stock-hol- 
ders shc'Jl  be  eligible  to  be  be  elected  directors,  and  that  at  every 
such  election,  and  in  all  other  cases  upon  which  stockholders  shall 
be  called  upon  to  vote,  each  share  of  stock  shall  be  entitled  to  one 
vote:  and  also  that  in  cases  of  elections  for  directors  the  nine  stock- 
holders having  the  greatest  number  of  votes  shall  be  declared  duly 
elected. 

Sec.  5.  The  said  directors  shall  meet  at  such  times  and  places  as 
may  be  convenient,  in  such  manner  as  they  may  hereafter  decide 
upon.  Five  directors  shall  be  a  quorum  for  the  transaction  of  bus- 
iness, who,  in  the  absence  of  the  president,  may  appoint  a  president 
pro  tem.  The  said  directors  shall  appoint  a  secretary,  treasurer, 
and  such  engineers  and  other  officers  as  they  may  find  necessary; 
shall  fix  their  compensation,  and  may  demand  adequate ,  security 
for  the  performance  of  their  respective  trusts.  They  shall  have  full 
power  to  decide  the  time,  and  manner,  and  proportions  in  which 
the  said  stockholders  shall  pay  the  money  due  on  their  respective 
shares,  and  to  forfeit  to  the  use  of  the  company  the  share  or  shares 
of  every  person  or  persons  failing  to  pay  any  installment  so  re- 
quired, at  a  reasonable  period,  not  less  than  thirty  days  after  the 
time  by  them  appointed  for  the  payment  thereof:  to  regulate  tolls; 
to  make  such  covenants,  contracts,  and  agreements  with  any  person, 
copartnership,  or  body-politic  whatsoever,  as  the  execution  and 
management  of  the  work  and  the  convenian^s  and  interests  of  the 
company  may  require;  and  in  general  to  superintend  and  direct  all 
the  operations,  receipts,  disbursements,  and  other  proceedings  of  the 
company:  Provided,  That  no  installment  called  in  at  any  one  time 
shall  exceed  twenty  dollars  per  share,  and  that  no  installment  shall 
be  called  by  the  directors  without  giving  at  least  sixty  days'  notice 
thereof  in  the  newspapers  hereinbefore  mentioned 

Sec.  6.  The  directors  chosen  as  aforesaid  shall  issue  a  certificate 
to  each  stockholder  for  the  number  of  shares  he  or  she  shall  sub- 
scribe for  or  hold  in  the  said  corporation,  signed  by  the  president, 
countersigned  by  the  secretary,  and  sealed  with  the  common  seal; 
subject,  however,  to  all  the  payments  due  and  to  grow  due  thereon; 
which  stock  shall  be  transferred  in  person  or  by  attorney,  executors, 
administrators,  guardians,  or  trustees,  under  such  regulations  as  may 
be  provided  for  by  the  by-laws  of  the  company. 

Sec.  7.  At  each  annual  meeting  of  the  stockholders  for  the  pur- 
pose of  electing  directors  the  directors  of  the  preceding  year  shall 
exhibit  to  them  a  complete  statement  of  the  affairs  and  proceedings 
of  the  company  for  such  year;  and  special  meetings  of  the  stock- 
holders may  be  called  by  order  of  the  directors,  or  by  stockholders 
holding  one-fourth  in  amount  of  the  capital  stoek,  on  like  notice 
as  that  required  for  annual  meetings,  specifying  moreover  the  object 
of  the  meeting;  but  no  business  shall  be  transacted  at  such  special 
meetings  unless  a  majority  in  value  of  the  stockholders  shall  attend 
in  person  or  by  proxy. 
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Sec.  8.  The  said  company  shall  have  power  to  locate  and  con- 
struct a  single  or  double  track  railroad  from  such  eligible  points  in 
the  city  of  Milwaukee  to  such  eligible  points  in  the  village  of  Prairie- 
ville,  Waukesha  county,  as  shall  be  determined  upon  by  a  vote  of 
the  stockholders  holding  a  majority  of  the  stock  of  said  company, 
and  who  shall  be  represented  in  person  or  by  proxy  at  a  special 
meeting  called  for  the  purpose  of  fixing  the  location  or  termination 
of  said  road,  and  shall  have  power  to  transport,  take  and  carry  prop- 
erty and  persons  upon  the  same  by  the  power  and  force  of  steam,  of 
animals,  or  of  any  mechanical  or  other  power,  or  of  any  combina- 
tion of  them,  and  they  shall  also  have  power  to  make,  construct, 
and  erect  all  such  side-tracks,  turn-outs,  and  connecting  tracks,  and 
also  all  such  warehouses,  toll-houses,  machine-shops,  carriages,  cars, 
and  other  works  and  appendages  as  may  l3e  necessary  for  the  con- 
venience of  said  company  in  tne  use  of  the  said  railroad,  and  also 
to  connect  said  railroad  and  operate  the  same  with  other  railroads 
and  branch  railroads  in  the  Territory  or  State  of  Wisconsin. 

Sec.  9.  If  said  corporation  shall  not  within  three  years  from  the 
passage  of  this  act  commence  the  construction  of  said  railroad,  and 
expend  twenty  thousand  dollars  or  more  thereon,  and  shall  not 
within  five  years  from  the  passage  of  this  act  construct,  finish,  and 
put  in  operation  a  single  or  double  track  of  railroad  from  the  city 
of  Milwaukee  to  the  village  of  Prairieville,  then  the  right,  privi- 
leges, and  powers  of  the  said  corporation  under  this  act  shall  be 
null  and  void. 

Sec.  10.  It  shall  and  may  be  lawful  for  said  company,  their  of- 
ficers, engineers,  and  agents,  to  enter  upon  any  lands  for  the  pur- 
pose of  exploring,  surveying,  and  locating  the  route  of  said  rail- 
road, doing  thereto  no  unnecessary  damages,  and  when  the  said 
route  shall  be  determined  by  the  said  company,  it  shall  be  lawful 
for  them,  their  agents,  officers,  engineers,  contractors,  and  servants, 
at  any  time  to  enter  upon,  take  possession  of,  and  use  such  lands, 
not  exceeding  four  rods  in  width,  along  the  line  of  said  route,  sub- 
ject, however,  to  the  payment  of  such  compensations  as  the  com- 
pany may  have  agreed  to  pay  therefor,  or  as  shall  be  ascertained  in 
the  manner  hereinafter  directed  and  provided  in  such  cases  respec- 
tively: Provided,  The  said  corporation  shall  not  in  their  corporate 
capacity  hold,  purchase,  or  deal  in  any  lands  within  this  Territory 
other  than  the  land  on  which  said  road  shall  run,  or  which  may  be 
actually  necessary  for  the  construction  or  maintainance  thereof, 
and  of  the  ware-houses,  machine-shops,  and  other  fixtures  connect- 
ed therewith. 

Sec.  11.  When  the  said  corporation  cannot  agree  with  the  own- 
er or  owners  of  such  required  land  for  the  purchase  thereof,  or  for 
the  damages  sustained  by  such  owner  or  owners  thereof,  or  as  to  the 
compensation  to  be  paid  to  the  owner  or  owners  of  any  land  taken 
for  the  purpose  aforesaid,  or  when  by  reason  ot  the  legal  incapacity 
or  absence  of  any  such  owner  or  owners  no  such  agreement  or  pur- 
chase can  be  made,  then  and  in  any  such  case  it  shall  be  lawful  for 
the  judge  of  the  district  court  of  the  county  in  which  such  lands 
are  situated,   on   application  of  either  party,  and  at  the  cost  and 
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charge  of  such  corporation,  to  appoint  three  disinterested  persons 
residing  in  said  county,  whose  duty  it  shall  be  to  view  and  examine 
or  survey  said  lands,  with  the  buildings  and  improvements,  if  any, 
thereon,  and  to  estimate  the  value  of  the  land  so  taken  or  required 
by  the  said  company;  and  all  damages  which  the  owner  or  own- 
ers thereof  shall  sustain,  or  may  have  sustained,  by  reason  of  the 
taking  of  the  same  for  the  construction  and  use  of  said  railroad,  or 
work  appertaining  thereto,  taking  into  consideration  the  advantage 
as  well  as  disadvantage  of  the  same  to  the  said  owner  or  owners; 
and  the  persons  so  appointed,  before  entering  upon  the  discharge  of 
such  duties^  shall  take  an  oath  before  some  justice  ef  the  peace,   or 
other  person  competent  to  administer  oaths,  faithfully  and  accord- 
ing to  the  best  of  their  ability  to  examine  the  lands  so  taken  or  re- 
quired by  said  company,  and  impartially  to  estimate  and  appraise 
the  value  of  the  same,  and  the  damage  or  injury  which   the  owner 
or  owners  thereof  shall  have  sustained  or  may  sustain  by  reason  of 
the  taking  and  using  thereof  by  the  said  company,  over  and  above 
all  benefits  and  advantages  which  such  owner  or  owners  shall  de- 
rive from  the  construction  of  such  railroad,  whereupon  such  com- 
missioner shall  proceed  to  examine  the  premises  and  estimate  the 
value  of  such  land,  and  the  amount  of  damage,  if  any,  over  and 
above  the  benefits  and  advantages  which  may  accrue  to  such  own- 
ers, as  aforesaid,  and  shall  make  a  report  of  such  valuation,  in  writ- 
ing, under  their  hands  and  seals,  to  said  judge,  and  shall  return  the 
same  within  thirty  days  after  their  appointment,  to  the  clerk  of 
the  district  court  of  the  county  in  which  they  reside,  and  it  shall  be 
the  duty  of  said  clerk  to  file  the  same,  and  in  case  no  appeal  shall  be 
made  within  thirty  days  after  the  filing  of  said  report,   as  hereinaf- 
ter provided,  then  the  said  clerk  shall  record  the  same  at  the  ex- 
pense of  said  company,  and  judgment  of  the  said  court  shall  be  en- 
tered thereon,  on  motion  of  either  party,  at  any  term  of  said  court: 
Provided,  That  either  party  may  appeal  to  said  court  within  thirty 
days  after  said  report  shall  have  been  filed  in  the  clerk's  office,   and 
*   such  appeal  shall  be  tried  in  the  same  manner  a^  other  issues  are 
tried  in  said  court  and  the  jury  empanneled  to  try  the  same  shall 
find  the  value  of  the  land  so  taken  or  required  by  said  company,  and 
the  damages  which  the  owner  or  owners  thereof  shall  have  sustain- 
ed, or  may  suitain,  by  the  taking  of  the  same,  over  and  above  the 
benefits  which  will  accrue  to  such  owner  or  owners,  from  the  con- 
struction of  such  railroad,  and  judgment  of  court  shall   be  entered 
accordingly:    Provided,  also.  That  it  shall  not  be  lawful  for  the 
said  commissioners  or  said  court  to  proceed  in  the  assessment  of 
damages,  or  in  the  valuation  of  any  lands  or  materials,  as  aforesaid, 
in  the  absence  of  the  owner  or  owners  thereof,  his,  her,  or  their 
agents  or  attorney,  unless  it  shall  be  shown  to  them  by   competent 
testimony  that  the  said  owner  or  owners  have  had  at  least  five 
day's  notice  of  the  time  and  place  at  which  such  assessment  or  val- 
uation was  to  be  made,  or  that  the  said  owners  are  absent  from   the 
Territory  or  State  of  Wisconsin,  and  if  the  said  owner  or  owners 
shall  be  minors  or  non  compos  mentis,  or  absent  from  the  Territory 
or  State,  the  service  of  notice  may  be  made  on  their  guardian  or 
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trustees,  if  any  there  be,  or  in  such  manner  as  the  said  court  may 
direct:  Provided,  also.  That  upon  the  making  and  filing  of  any 
report,  as  aforesaid,  and  payment  or  legal  tender  of  the  amount  of 
any  valuation  or  appraisal  specified  therein  to  the  owner  or  owners 
of  any  such  lands,  his,  her,  or  their  legal  representatives,  the  said 
company,  their  agents,  or  the  contractors  for  making  or  repairing 
said  railroad,  may  immediately  take  and  use  the  same  without 
awaiting  the  issue  of  any  appeal  brought  thereon. 

Sec.  12.  Whenever  any  judgment  shall  have  been  entered,  as 
hereinbefore  provided,  for  the  value  of  any  land,  or  for  any  dam- 
ages for  the  taking  and  using  of  the  same,  and  the  amount  specified 
in  such  judgment  shall  have  been  paid  or  tendered  to  the  owner  or 
owners  of  such  lands,  his  her,  or  their  legal  representatives,  the  said 
company  shall  be  entitled  to  the  estate  and  interest  in  the  same  as 
fully  as  if  it  had  been  conveyed  in  fee-simple;  and  if  such  valuation 
be  not  secured  and  tendered,  it  may  at  any  time  thereafter  be  re- 
ceived or  may  be  collected  from  said  company  by  action  at  law,  at 
the  cost  and  expense  of  the  person  or  persons  entitled  to  the  same: 
Provided,  That  the  costs  of  any  proceedings  and  judgments 
specified  in  the  last  preceding  section  shall  be  taxed  by  the  court 
and  paid  by  the  said  company,  except  in  cases  where  upon  appeal 
the  verdict  of  the  jury  shall  be  for  the  same  or  a  less  sum  than  that 
reported  by  the  said  commissioners. 

Sec.  13.  The  said  railroad  shall  be  so  constructed  as  not  to  im- 
pede or  obstruct  the  free  use  and  passage  of  any  public  road  or 
roads  which  may  cross  the  same;  and  in  all  places  where  said  rail- 
road may  cross  or  in  any  way  interfere  with  any  public  road,  it 
shall  be  the  duty  of  said  company  to  make,  or  cause  to  be  made,  a 
sufficient  cause-way  or  passage-way  to  enable  all  persons  passing 
or  traveling  such  public  road  to  pass  over  or  under  such  railroad 
without  inconvenience;  and  whenever  said  railroad  shall  cross  any 
navigable  stream  it  shall  be  constructed  with  a  draw  over  the  chan- 
nel of  such  stream,  not  less  than  thirty  feet  wide,  so  as  not  to  ob- 
struct the  use  of  said  stream;  and  said  company  shall  at  all  times 
provide  the  necessary  attendance,  so  as  to  open  said  draw  for  the 
convenience  of  persons  navigating  such  stream. 

Sec.  14.  For  the  convenience  of  persons  ovming  or  possessing 
lands  through  which  said  railroad  shall  pass,  it  shall  be  the  duty  of 
said  company,  when  required,  to  make  a  good  and  sufficient  passage- 
way over  or  under  said  railroad  whenever  the  same  may  be  neces- 
sary to  enable  the  occupants  of  said  lands  to  pass  over  or  under  the 
same  with  wagons,  carts,  and  implements  of  husbandry,  as  occasion 
may  require:  Provided^  That  the  said  company  shall  in  no  case  be 
required  to  make  more  than  one  such  passage-way  for  each  farm; 
and  when  any  public  road  shall  cross  such  railroad  in  any  farm,  the 
persons  owning  or  possessing  such  farm  shall  not  be  entitled  to  re- 
quire said  company  to  make  and  additional  causeway. 

Sec.  15.  On  the  completion  of  said  railroad  or  any  portion  of  the 
track;  not  less  than  two  miles,  it  shall  and  may  be  lawful  for  the 
company  to  demand  and  receive  such  sum  or  sums  of  money  for 


APPENDIX   B — I,EGAL  PROCEEDINGS.  215 

passage  of  freight  of  persons  and  property'  as  they  shall  from  time 
to  time  think  reasonable. 

Sec.  16.  If  any  person  shall  willfully  and  knowingly  break,  in- 
jure, or  destroy  the  railroad  so  to  be  cons  trusted  by  said  company, 
or  any  part  thereof,  or  any  work,  building,  or  machinery  attached 
to  or  in  use  upon  the  same  belonging  to  said  company,  such  person 
or  persons  so  offending  shall  each  of  them,  for  every  such  offence, 
forfeit  and  pay  a  sum  not  exceeding  three  times  the  amount  of 
damages  caused  by  such  offence;  which  may  be  recovered  in  the 
name  of  the  said  company  by  action  of  debt,  in  any  court  having 
competent  jurisdiction  in  the  county  wherein  the  offence  shall  be 
committed,  and  shall  also  be  subject  to  indictment;  and  upon  con- 
Tiction  of  such  offense,  shall  be  punished  by  fine  and  imprisonment, 
or  either  at  the  discretion  of  the  court. 

Sec.  17.  The  property  of  every  individual  invested  in  said  cor- 
poration shall  be  liable  to  be  taken  in  execution  for  the  payment 
of  his  or  her  debts  in  such  manner  as  is  or  may  be  provided  by  law: 
Prmnded^  That  all  debts  due  said  company  shall  be  first  paid. 

Sec.  18.  The  stockholders  holding  a  majority  in  value  of  the 
stock  may  at  any  annual  or  special  meeting  increase  the  capital 
stock  of  this  company  to  an  amount  not  exceeding  three  hundred 
thousand  dollars. 

Sec.  19.  This  act  shall  be  favorably  construed  to  effect  the  pur- 
pose thereby  intended,  and  the  same  is  hereby  declared  to  be  a  public 
act,  and  copies  thereof  printed  by  authority  of  the  Territory  shall 
be  received  as  evidence  thereof. 

Sec.  20.  In  case  of  a  violation  by  the  company  of  any  of  the 
provisions  of  this  act,  the  legislature  of  the  Territory  or  State  of 
Wisconsin  may  resume  all  and  singular  the  rights  and  privileges 
hereby  granted  to  said  company. 

Sec.  21.  This  act  shall  be  in  force  from  and  after  its  passage. 

The  said  defendant  also  introduces  an  act  entitled  "  An  act  sup- 
plementary to  an  act  to  incorporate  the  Milwaukee  and  Waukesha 
Railroad  Company,  approved  February  11th,  1847,"  passed  by  the 
same  legislature,  approved  March  11th,  1848  as  follows  to-witf 

Be  it  enacted  by  the  Council  and  House  of  Representatives  of  the  Ter- 
ritory of  Wisconsin: 

Sec.  1.  That  the  Milwaukee  and  Waukesha  Railroad  Company 
I)e,  and  they  are  hereby  authorized  and  empowered  to  extend,  lay 
out,  and  continue  the  railroad  authorized  to  be  constructed  by  the 
act  to  which  this  act  is  amendatory,  from  the  village  of  Waukesha, 
in  the  countj*^  of  Waukesha,  to  such  points  in  the  village  of  Madi- 
son, in  the  county  of  Dane,  and  thence  west  to  the  Mississippi 
River,  in  Grant  county,  as  the  said  company  may  determine. 

Sec.  2.  Whenever  the  said  company  shall  decide  to  extend  said 
railroad  as  aforesaid,  they  may  increase  their  capital  stock  to  three 
millions  of  dollars,  which  shall  be  subscribed  in  shares  of  like 
amount  as  the  original  stock  of  said  company,  and  for  that  purpose 
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may  open  anew  their  books  of  subscriptions,  or  open  new  books 
for  the  subscription  of  such  additional  stock,  and  may  appoint  Buch 
agent  or  agents  to  attend  to  the  same  as  may  be  necessary  for  car- 
rying out  fully  the  provisions  of  this  section. 

Sec.  3.  The  said  company  shall  have  the  same  powers  in  location, 
continuing  and,  constructing  said  road  from  Waukesha  to  Madison, 
and  thence  to  the  Mississippi  River,  as  provided  in  section  first,  that 
they  have  upon  that  portion  of  the  road  from  Milwaukee  to  Wau- 
kesha, and  all  previous  regulations  and  restrictions,  and  all  author- 
ity granted  to  and  liabilities  of  said  company,  shall  not  in  any 
manner  be  abridfi:ed,  extended,  or  altered  by  the  increase  of  capital 
stock  and  extension  of  the  road  as  aforesaid,  except  such  alteration, 
extension  and  increase  as  is  authorized  by  the  provisions  of  this  act. 

The  defendant  also  introduced  in  evidence  an  act  entitled  "  An 
act  supplementary  to  the  several  acts  relating  to  the  Milwaukee 
and  Waukesha  Railroad  Company,  approved  February  11th,  1847,'' 
passed  by  the  legislature  of  the  State  of  Wisconsin,  and  approved 
February  1st,  1850,  as  follows: 

The  people  of  the  State  of  Wisconsin^  rqyresented  in  Senate  and 

Assembly^  do  enact  as  follows: 

Section  1.  The  second  section  of  the  act  to  incorporate  the  Mil- 
waukee and  Waukesha  Railroad  Company  is  hereby  so  amended  as 
to  change  the  name  of  style  thereof,  and  it  is  hereby  enacted  that 
said  corporation  shall  hereafter  be  known  by  the  name  and  style  of 
the  Milwaukee  and  Mississippi  Railroad  Company,  and  whenever 
the  former  name  shall  occur  in  any  law  or  proceeding,  the  latter 
name  shall  be  substituted  and  understood  therefor;  and  further, 
the  affairs  of  said  corporation  shall  be  managed  by  a  board  of  not 
less  than  nine  or  more  than  fifteen  directors,  as  may  be  provided  by 
the  by-laws  of  said  company  from  time  to  time,  instead  of  nine  di- 
rectors, as  provided  by  tne  fourth  section  of  this  act  to  which  this 
is  amendatory,  and  said  section  is  hereby  so  amended. 

Sec.  2  It  shall  be  lawful  for  said  company,  their  ofiicers,  engi- 
neers, and  agents,  to  enter  upon  lands  adjacent  to  the  railroad  be- 
yond the  limits  of  Four  Roads  in  the  manner  provided  in  the  tenth 
section  of  said  act,  when  necessary  for  the  purpose  of  erecting  depot 
buildings,  station  houses,  and  necessary  fixtures  for  the  operations 
of  the  business  of  said  road,  and  for  the  purpose  of  makimg  drains 
and  giving  the  proper  direction  to  water  courses  across  or  along  said 
road  when  the  same  are  necessary  beyond  the  said  limits  of  said 
road,  and  to  remove  all  substances  and  things  which  might  endan- 
ger, obstruct  or  interfere  with  the  free  use  of  said  road,  and  to  de- 
posit earth  and  gravel  takenfrom  deep  cuts,  and  to  obtain  earth, 
gravel,  and  other  materials  for  embankments  and  structures  nec- 
essary to  the  construction  and  repair  of  said  road,  doing  however 
no  unnecessary  damage,  and  all  damage  which  shall  be  done  to 
any  lands  or  property  under  the  provisions  of  this  section  shall  be 
ascertained  and  paid  for  in  the  manner  agreeable  to  the  provisions 


APPENDIX  B — LEGAL  PROCEEDINGS.  217 

contained  in  the  eleventh  section  of  the  said  act,  and  when  such 
damages  shall  have  been  paid  or  tendered,  the  title  to  the  land  oc- 
cupied by  such  buildings  fixtures,  excavations,  and  embankments 
shall  vest  in  fee-simple,  in  said  corporation,  agreeable  to  the  provis- 
ions contained  in  the  twelfth  section  of  the  act  aforesaid. 

Sec.  3.  In  cases  where  said  railroad  may  cross  or  come  in  contact 
with  any  public  or  private  road,  so  as  to  occupy  any  part  of  such 
road,  it  shall  be  lawful  for  said  company  to  construct  said  railroad 
across  or  upon  such  road  after  altering  and  putting  the  same  in  as 
good  condition  as  before,  and  for  that  purpose  the  said  company 
shall,  previous  to  occupying  any  part  of  such  road,  construct  a  new 
road,  or  part  of  a  road,  and  put  the  same  in  as  good  repair  and  con- 
dition as  the  road  so  interfered  with  was  previous  to  the  disturb- 
ance and  occupancy  thereof  by  said  company. 

Sec.  4.  Any  person  who  shall  willfully  and  maliciously  place  any 
obstructions  or  thing  on  the  track  of  said  road,  or  shall  remove  or 
damage  any  part  thereof  in  such  a  manner  that  the  cars  may  be 
impeded  or  thrown  ofiF  the  track,  shall  be  deemed  guilty  of  a  mis- 
demeanor, whether  such  accident  shdl  actually  take  place  or  not, 
and  shall  be  punished  for  every  such  offence  by  imprisonment  in 
the  State  prison  for  a  term  not  less  than  one  year  nor  more  than 
five  years,  at  the  discretion  of  the  court,  and  in  case  any  damage 
shall  result  from  the  placing  of  such  obstructions,  or  injury  to  said 
road,  said  party  shall  be  liable  to  pay  all  such  damage  to  said  com- 
pany, and  to  any  other  person  who  may  be  damaged  thereby,  and 
in  case  any  accident  shall  happen  in  consequence  of  placing  such 
obsti-uction  or  in  consequence  of  breaking  or  injuring  said  road 
whereby  death  may  be  produced,  the  party  so  offending  shall  be 
adjudged  guilty  of  murder  in  the  first  degree,  and  shall  be  adjudged 
and  punished  agreeable  to  the  law  in  such  case  made  and  provided. 

The  defandant  then  introduced  proof  of  the  organization  of  the 
company  under  said  charter,  as  follows: 

State  op  Wisconsin, 

County  of  Waukesha^  ss: 

Lemuel  W.  Weeks,  being  duly  sworn,  deposes  and  says  that  he 
was  one  of  the  commissioners  named  in  the  act  to  incorporate  the 
Milwaukee  and  Waukesha  Railroad  Company,  approved  February 
11, 1847.     That  on  the  13th  day  of  November,  1847,  a  notice  was 

Sublished  in  the  Wisconsin,  a  daily  newspaper  printed  in  the  city  of 
[ilwaukee,  and  on  the  15th  of  Novemoer,  in  the  Sentinel  and 
Gazette,  that  a  meeting  of  the  commissioners  named  in  said  act  for 
the  purpose  of  deciding  what  action  should  be  taken  under  said 
charter  would  be  held  at  the  City  Hotel,  in  the  city  of  Milwaukee, 
on  Tuesday,  the  23d  of  November,  then  instant,  and  was  continued 
daily  in  both  papers  until  the  time  appointed  for  said  meeting,  a 
copy  of  which  said  notice  is  hereto  attached,  marked  "Exhibit 
one." 

That  afterwards,  in  pursuance  of  said  notice,  a  meeting  of  said 
commissioners  was  held  at  said  City  Hotel,  in  the  city  of  Milwau- 
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kee,  on  said  23d  day  of  November,  1847;  that  Paraclete  Potter, 
Lemuel  W.  Weeks,  Edward  D.  Holton,  William  A.  Barstow,  Nor- 
man Clinton,  and  A.  W.  Randall,  being  a  majority  of  said  commis- 
sioners, were  present  and  participated  therein;  that  said  commis- 
sioners organized  by  appointing  Lemuel  W.  Weeks  president,  and 
A.  W.  Kandall  secretary;  and  that  a  resolution  was  adopted  by 
them  that  on  the  first  Monday  of  February,  1848,  books  should  be 
opened  for  subscriptions  in  the  capital  stock  of  said  railroad  at  the 
Prairieville  House,  in  the  town  of  Waukesha,  and  at  the  City  Ho- 
tel in  the  city  of  Milwaukee,  under  the  supervision  of  said  commis- 
sioners, and  the  proceedings  of  said  meeting  were  ordered  to  be 
Dublished  in  the  Wisconsin,  Milwaukee  Sentinel,  and  American 
Freeman;  and  that  said  proceedings  were  so  published  in  the  Wis- 
consin on  the  26th  day  of  November,  1847,  and  in  the  Milwaukee 
Sentinel  on  the  27th  day  of  the  same  month,  and  that  a  copy  of 
said  proceedings  is  hereto  annexed  and  marked  ^'  Exhibit  number 
two.^ 

That  afterwards,  and  on  the  first  Monday  of  February,  1848,  in 
pursuance  of  the  action  so  held  by  said  commissioners'  books  of  sub- 
scription to  the  capital  stock  of  said  company  were  opened  at  Mil- 
waukee and  Waukesha,  under  the  supervision  of  said  commission- 
ers, and  subscriptions  to  the  capital-stock  made;  that  said  books  re- 
mained open  for  such  subscriptions  under  their  supervision  until 
April  5,  1849,  when  the  sum  of  one  hundred  thousand  dollars  had 
been  subscribed  to  the  capital-stock  of  said  company;  that  on  said 
5th  day  of  April  a  meeting  of  said  commissioners  was  held  in  pur- 
suance of  public  notice,  as  prescribed  by  law,  Lemuel  W.  Weeks, 
president  of  the  board,  in  the  chair,  and  A.  W.  Randall  acting  as 
Secretary;  that  there  were  present  of  said  commissioners  Lemuel 
W.  Weeks,  Daniel  Wells,  jr.,  Byron  Kilbourn,  Alexander  F.  Pratt, 
Edward  D.  Holton,  William  A.  Barstow,  Alexander  W.  Randall, 
and  Josiah  A.  Noonan;  that  said  board  then  and  there  ascertained 
and  determined  that  one  hundred  thousand  dollars  had  actually, 
and  in  good  faith,  been  subscribed  to  the  capital-stock  of  said  com- 
pany and  five  per  cent,  thereof  paid  in;  that  thereupon  said  board 
made  a  statement  in  pursuance  of  law,  verified  by  the  oaths  of 
Alexander  W.  Randall,  L.  W.  Weeks,  Daniel  Wells,  jun.,  E.  D. 
Holton,  and  Byron  Kilbourn,  and  filed  the  same  in  the  oflBce  of 
county  treasurer  of  Milwaukee  County,  a  copy  of  which  is  hereto 
annexed,  marked  "Exhibit  number  three;"  that  said  board  also  di- 
rected that  the  books  of  subscription  should  be  closed  and  that  an 
election  of  directors  should  be  held  by  the  stockholders,  at  the  city 
of  Milwaukee,  on  the  10th  day  of  May,  1849;  that,  in  pursuance  of 
said  order,  an  election  of  directors  was  held  by  said  stockholders  on 
said  10th  day  of  May,  1849,  and  Byron  Kilbourn,  Lemuel  W. 
Weeks,  Edward  D.  Holton,  Alexander  Mitchell,  Erastus  B.  Wol- 
cott,  Anson  Eldred,  James  Kneeland,  John  U.  Tweety,  and  £.  D. 
Clinton  were  elected  directors  of  said  company. 

And  this  deponent  further  says  that,  at  the  meeting  of  said  com- 
missioners so  as  aforesaid  held  on  the  23d  day  of  November,  1847, 
at  the  City  Hotel,  in  said  city  of  Milwaukee,  it  was  talked  over, 
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agreed,  and  understood  by  them  that,  at  the  then  next  session  of 
the  territorial  legislature  the  said  William  A.  Barstow  should  apply 
to  the  legislature  on  behalf  of  said  organization  for  an  amendment 
of  said  cnarter  extending  the  same  from  Waukesha  to  Madison,  and 
thence  to  the  Mississippi  River,  and  that  the  act  supplementary  to 
an  act  to  incorporate  tne  Milwaukee  and  Waukesha  Railroad  Com- 
pany, approved  February  11, 1847,  approved  March  11,  1848,  was 
at  the  tlien  next  session  of  the  territorial  legislature  applied  for  and 
procured  by  the  said  William  A.  Barstow,  in  pursuance  of  said 
agreement  and  understandihs:,  and  at  the  request  and  for  the  bene- 
fit of  said  commissioners,  at  their  request  so  as  aforesaid  made;  and 
further  this  deponent  says  not. 

L.  W.  WEEKS. 

Subscribed  and  sworn  to  before  me  this  :20th  day  of  January,  A . 
D.  1875. 

MELBERT  B.  GARY, 
Notary  Public,  Mil.  Co,,  Wis. 

Exhibit  number  one. — Railroad  notice. 

The  following  named  persons  were  by  the  act  to  incorporate  the 
Milwaukee  and  Waukesha  Railroad  Company  appointed  commis- 
sioners to  open  books  and  receive  subscriptions  to  the  capital  stock 
of  said  company,  viz:  Wm.  A.  Barstow,  jTorman  Clinton,  Alexan- 
der W.  Randall,  and  Alexander  F.  Pratt,  of  Waukesha  County,  and 
Paraclete  Potter,  Daniel  Wells,  jun.,  Edward  D.  Holton,  Byron 
Kilbourn,  and  Lemuel  W.  Weeks,  of  Milwaukee  County,  for  the  pur- 
pose of  deciding  what  action  shall  be  had  in  the  premises.  It  is  pro- 
posed and  earnestly  requested  by  the  undersigned  that  all  the  above- 
named  commissioners  meet  at  the  City  Hotel  in  the  city  of  Milwau- 
kee, on  Tuesday,  the  23d  day  of  November  instant,  at  2  o'clock  p.  m. 

One  of  the  Commissioners. 

Dated  November  12,  1847. 

See  page  194,  laws  of  Wisconsin,  1847.  An  act  to  incorporate 
the  Milwaukee  and  Waukesha  Railroad  Company. 

Exhibit  number  two. — Railroad  meeting. 

At  a  meeting  of  the  board  of  commissioners  of  the  Milwaukee  and 
Waukesha  Railroad  Company,  held  at  the  City  Hotel,  in  the  city  of 
Milwaukee,  on  the  23d  day  of  November,  1847,  present.  Paraclete 
Potter,  Lemuel  W.  Weeks,  Edward  D.  Holton,  William  A.  Bar- 
stow, Norman  Clinton,  and  A.  W.  Randall,  the  following  proceed- 
ings were  had: 

Lemuel  W.  Weeks  was  appointed  president,  and  A.  W.  Randall, 
secretary. 

On  motion  it  was— 

Resolved,  That,  on  the  first  Monday  of  February,  1848,  books  be 
opened  for  subscriptions  to  stock  for  said  road  at  the  Prairie ville 
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House,  in  the  town  of  Waukesha,  and  the  Citj  Hotel  in  the  city  of 
Milwaukee,  under  the  supervision  of  the  respective  commissioners 
of  Waukesha  and  Milwaukee  Counties,  and  notice  be  published  ac- 
cordingly, as  required  by  law. 

On  motion  it  was — 

Ordered,  that  the  proceedings  of  this  meeting  be  published  in 
the  Wisconsin,  Milwaukee  Sentinel  and  American  Freeman. 

L.  W.  WEEKS,  PresL 

A.  W.  Randall,  Sec'y. 

Exhibit  mutiber  three. 

At  a  meeting  of  the  board  of  commissioners  of  the  Milwaukee 
and  Waukesha  Kailroad  Company,  held  in  pursuance  to  public  no- 
tice as  prescribed  by  law,  present,  Lemuel  W,  Weeks,  president  of 
the  board,  Daniel  Wells,  jun.,  Byron  Kilbourn,  Alexander  F.  Pratt, 
Edward  D.  Holton,  William  A.  Barstow,  Alexander  W.  Randall, 
and  Josiah  A.  Noonan,  the  following  order  among  others  was  made, 
to  wit: 

It  appearing  to  the  board  of  commissioners  from  subscriptions 
presented,  payment  made,  and  from  the  receipts  of  the  treasurer, 
that  one  thousand  shares  of  stock  of  one  hundred  dollars  each  have 
been  subscribed  and  five  dollars  on  each  share  actually  paid  in  as  re- 
quired by  law,  it  is  ordered  that  the  statement  of  the  secretary  and 
two  or  more  of  the  commissioners  authenticated  by  their  oaths  that 
the  subscriptions  and  payments  have  in  good  faith  been  made  as  re- 
quired by  the  act  of  incorporation  be  deposited  with  the  treasurer 
of  the  county  of  Milwaukee. 

Dated  April  5,  1849. 

L.  W.  WEEKS,  Prest. 

Attest: 

Alex.  W.  Randall,  Secy. 

State  of  Wisconsin, 

Milwaukee  County^  ss: 

Alexander  W.  Randall,  secretary,  and  L.  W.  Weeks,  Daniel  Wells, 
jun.,  E.  D.  Holton,  and  Byron  Kilbourn,  commissioners,  being  duly 
sworn,  do  state  that  the  subscriptions  and  payments  mentioned  in 
the  foregoing  order,  which  have  been  made,  have  been  in  good  faith 
made. 

ALEX.  W.  RANDALL,  Se<^y. 
L.  W.  WEEKS, 
DANIEL  WELLS,  Jun., 
E.  D.  HOLTON, 
BYRON  KILBOURN, 

•  Commissioners. 

Subscribed  and  sworn  to  this  fifth  day  of  April,  A.  D.  1849,  be- 
fore me. 
[l.  s.]  CHAS.  K.  WELLS, 

Notaty  Public, 
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The  defendant's  counsel  then  called  L.  D.  Stone,  the  defendant, 
as  a  witness,  who  was  sworn,  and  testified  that  construction  of  the 
railroad  from  Milwaukee,  through  Madison,  to  Prairie  du  Chien  and 
to  Janesville  was  commenced  under  the  aforesaid  charters  in  the 
year  1849,  and  was  completed  from  Milwaukee  to  Janesville  in  Jan- 
uary, 1853,  to  Madison  in  1864,  and  to  Prairie  du  Chien,  on  the 
Mississippi  River,  in  the  year  1857;  that  during  the  time  the  road 
was  being  constructed  several  deeds  of  trust  were  executed  by  the 
company  to  trustees  therein  named,  in  the  nature  of  mortgages,  to 
secure  bonds  issued  by  the  company,  covering  the  whole  line  of 
the  road.  That  default  was  made  in  the  payment  of  interest  on 
said  bonds  in  1859,  and  that  the  mortgage-deeds  of  trust  were  fore- 
closed in  chancery  by  the  trustees  in  the  district  court  of  the  Uni- 
ted States  for  the  district  of  Wisconsin  in  1860,  and  that  the  whole 
road  and  its  appurtenances  were  sold  in  January,  1861,  by  the  Uni- 
ted States  marsnal  for  the  district  of  Wisconsin,  on  such  foreclosure, 
to  L.  R.  Mej'er,  John  Catlin,  Allan  Campbell,  W.  SchoU,  and  Louis 
A.  von  Hbffman,  as  purchasers.  • 

The  said  defendant's  counsel  then  gave  in  evidence  chapter  121  of 
the  general  laws  of  Wisconsin,  approved  October  10,  1856,  entitled 
*'An  act  concerning  railroads,"  as  follows: 

The  people  of  the  State  of  Wisconsin^  represented  in  Senate  and  As- 

seynbly,  do  enact  asfollotvs: 

Section  1.  Any  railroad  company  may  borrow  such  sum  or  sums 
of  money,  at  such  rate  of  interest  and  upon  such  terms  as  said  com- 
pany or  its  board  of  directors  shall  authorize  and  agree  upon  and 
may  deem  necessary  or  expedient,  and  may  execute  one  or  more 
trust-deeds  or  mortgages,  or  both,  as  occasion  may  require,  on  an}' 
railroad  or  railroads  constructed  or  in  process  of  construction  by 
said  company,  for  the  amount  or  amounts  borrowed  or  owing  by 
such  company,  upon  such  terms  or  in  such  manner  as  such  compa- 
ny or  its  board  of  directors  shall  deem  expedient,  and  such  compa- 
ny maj'  make  such  provisions  in  such  trust-deed  or  mortgage  for 
pledging  or  transferring  their  railroad-track,  right  of  way,  depot- 
grounds,  rights,  privileges,  franchises,  immunities,  machine-houses, 
rolling-stock,  furniture,  tools,  implements,  appendages,  and  appur- 
tenances belonging  to  or  used  in  connection  with  such  railroad  or 
railroads  in  any  manner  whatever,  as  security  for  any  bonds,  debts, 
or  sums  of  money  that  may  be  secured  by  such  trust-deed  or  mort- 
gage, as  they  shall  think  proper,  and  in  case  of  any  sale  of  any  rail- 
road or  railroads,  or  any  part  thereof,  constructed  or  in  process  of 
construction,  by  any  railroad  company,  on  or  by  virtue  of  any 
trust-deed  or  on  foreclosure  of  any  mortgage  thereupon,  the  party  or 
parties  acquiring  title  under  any  such  sale,  and  their  associates,  suc- 
cessors, or  assigns  shall  have  and  acquire  thereby,  and  shall  exercise 
and  enjoy  thereafter,  all  and  the  same  rights,  privileges,  grants,  fran- 
chises, immunities,  and  advantages  in  and  by  said  mortgage  or  trust- 
deed  enumerated  and  conveyed,  which  belonged  to  and  were  enjoyed 
by  the  company  making  such  deed  or  mortgage,  or  contracting  such 
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debts,  80  far  as  the  same  relate  and  appertain  to  that  portion  of  said 
road  or  the  line  thereof  mentioned  and  described  in  and  conveyed  by 
said  mortgage  or  trust  deed,  and  no  further,  as  fully  and  absolutely 
in  all  respects  as  the  corporation,  shareholders,  officers,  and  agents 
of  such  company  might  or  could  have  done,  therefore  had  not  such 
sale  or  purchase  taken  place.  Such  purchaser  or  purchasers,  their 
associates,  successors,  or  assigns,  may  proceed  to  organize  anew  and 
elect  directors,  distribute  and  dispose  of  stock,  take  the  same  or  an- 
other name,  and  may  conduct  their  business  generally  under  and 
in  the  manner  provided  in  the  charter  of  such  railroad  company, 
with  such  variations  in  manner  and  form  of  organization  as  their 
altered  circumstances  and  better  convenience  may  seem  to  require; 
Provided,  however,  that  no  greater  or  enlarged  powers  shall  be  ex- 
ercised by  the  new  organization  than  are  confwred  by  the  charter 
of  such  company. 

Sec.  2.  All  rolling  stock  of  any  railroad  company  used  and  em- 

Eloyed  in  connection  with  its  railroad  shall  be,  and  the  same  are 
ereby  declared  to  be  fixtures,  and  all  such  property,  and  all  addi- 
tional right  of  way,  depot-grounds,  and  other  real  property  ac- 
quired cowsequently  to  the  executions  ot  such  trust-deed  or  mort- 
gage, which  may  be  described  or  provided  for  therein,  shall  be  sub- 
ject to  the  same  lien  as  is  created  by  such  trust-deed  or  mortgage 
upon  the  property  therein  described  to  which  such  company  had 
title  at  the  time  of  its  execution.  Every  such  mortgage  or  trust- 
deed  upon  any  railroad  in  this  State,  and  upon  every  part  thereof,  may 
be  recorded  in  the  office  of  the  secretary  of  state,  in  a  proper  book  kept 
for  that  purpose,  and  the  certificate  of  such  recording  endorsed  on 
such  mortgage  or  trust-deed  by  the  secretary  of  state  shall  be  evidence 
thereof,  and  the  said  mortgage  or  trust-deed  so  recorded  shall  have' 
the  same  efiect  as  if  recorded  in  the  several  counties  through  which 
said  railroad  may  be  built,  and  the  record  of  such  trust-deed  or 
mortgage  so  made  as  above  provided  shall  be  evidence  and  notice  of 
the  lien  hereby  created  upon  all  such  subsequently-acquired  prop- 
erty, to  all  persons  interested,  to  the  same  extent  and  with  the 
same  effect  as  the  same  is  now  by  law  made  notice  of  the  time  of 
such  trust-deed  or  mortgage  upon  any^  property  to  which  such  rail- 
road had  title  at  the  time  of  its  execution. 

Sec.  3.  It  shall  and  may  be  lawful  for  any  railroad  company, 
annually  or  oftener,  as  its  board  of  directors  shall  deem  expedient, 
to  set  apart  and  appropriate  a  sum  of  money  not  exceeding  fifty 
per  cent,  of  its  net  earnings  or  resources  in  any  one  year,  after  pay- 
ing the  current  expenses  of  this  road  and  the  interest  and  its  out- 
standing indebtedness,  in  order  to  sink,  redeem,  pay  off,  cancel,  or 
discharge  the  indebtedness  of  said  company  incurred  in  the  con- 
struction and  equipment  of  its  road  ;  and  said  sums  so  set  apart 
shall  be  annually  applied  to  the  payment  and  discharge  of  such 
debts  of  said  company  as  shall  be  due,  and  to  the  purchase  and 
redemption  of  the  outstanding  evidences  of  indebtedness  of  said 
company,  upon  the  best  and  most  favorable  terms,  to  be  held  or 
cancelled  by  said  company,  as  the  board  of  directors  thereof  shall 
deem  most  for  the  interest  of  said  company* 
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Sec.  4.  That  all  mortgages  or  trust-deeds  heretofore  executed  by 
any  railroad  company  are  hereby  declared  to  be  included  within 
and  subject  to  the  provisions  of  this  act  as  fully  and  effectuall}'  as  if 
its  provisions  had  been  incorporated  in  its  charter  prior  to 
and  at  the  time  of  the  execution  of  such  mortgages  or  trust- 
deed:  Provided,  however,  That  such  railroad  company  shall  first 
accept  of  the  provisions  of  this  act  b}''  a  resolution  of  its 
board  of  directors,  and  shall  cause  a  copy  thereof,  under 
the  certificate  of  its  secretary,  with  the  corporate  seal  thereof  at- 
tached thereto,  to  be  filed  in  the  oflBce  of  the  secretary  of 'state: 
And  provided  further.  That  this  section  shall  not  be  construed  in 
anywise  to  affect  any  liens  acquired  by  any  person  or  persons,  cor- 
poration, or  body-politic,  upon  such  subsequently  acquired  property 
at  any  time  after  the  execution  of  such  mortgage,  and  prior  to  the 
filing  of  the  acceptance  of  the  provisions  of  this  act,  as  above  pro- 
vided, in  the  office  of  the  secretary  of  state. 

Sec.  5.  All  suits  brought  or  instituted  against  any  railroad  cor- 
poration created  by  the  laws  of  this  State,  except  appeals  of  the 
awards  of  commissioners  or  jurors  appointed  under  its  act  of  incor- 
poration to  apprais^  compensation  and  damages  for  property  taken 
for  the  use  of  such  corporation,  shall  be  brought  in  same  county 
through  which  such  railroad  runs,  and  no  proceedings  shall  be  had 
or  entertained  in  any  such  suit  unless  the  process  shall  have  been 
duly  served  upon  the  president,  secretary,  superintendent,  or  gene- 
ral attorney  of  such  corporation. 

Stc.  6.  In  case  of  any  sale  of  any  railroad,  or  of  any  portion  of 
any  railroad,  with  its  appurtenances,  property,  right  of  way,  fran- 
chises, and  privileges,  or  any  of  them,  under  and  by  virtue  of  any 
trust-deed  or  mortgage,  now  executed  or  that  may  be  hereafter  ex- 
ecuted, upon  the  same,  such  sale,  when  made  in  accordance  with 
the  provisions  contained  in  such  trust-deed  or  mortgage,  shall  be 
absolute,  unless  the  said  company,  or  any  subsequent  incumbrances 
shall,  within  one  year  from  and  after  the  date  of  such  sale,  redeem 
said  railroad  and  property  so  sold,  by  paying  the  amount  of  the 
purchase  money  on  such  sale  and  the  interest  thereon,  at  the  rate 
of  twenty  per  cent,  per  annum,  in  the  manner  provided  by  law, 
and  any  such  sale  shall  not  be  required  to  be  made  in  accordance 
with  any  other  law  of  this  State  for  the  sale  of  real  estate  under 
foreclosure  of  mortgage  or  otherwise. 

The  defendant  also  gave  in  evidence  chapter  308  of  the  laws  of 
1860,  entitled  "An  act  to  facilitate  and  authenticate  the  formation 
of  a  corporation  by  the  purchase  of  the  Milwaukee  and  Mississippi 
Railroad  Company,"  as  follows: 

The  people  oj  the  State  of  Wisconsin^  represented  in  Senate  and 

Assembly  J  do  enact  as  follows: 

Section  1.  In  case  the  railroad  of  the  Milwaukee  and  Mississip- 
pi Railroad  Company,  or  any  part  thereof,  shall  be  sold  by  virtue 
of  any  mortgage  or  mortgages,  or  deed  or  deeds  of  trust,  either  by 
foreclosure  or  other  proceedings  in  law  or  equity,  or  by  advertis- 
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ment  in  pursuance  of  a  power  or  authority  in  any  such  mortgage 
or  deed  of  trust  contained,  the  purchaser  or  purchasers  in  any  such 
case,  his  or  their  associates,  successors,  or  assigns,  if  desiring  to  form 
a  corporation  under  or  by  virtue  of  the  laws  of  this  State,  may  file 
in  the  oflSce  of  the  secretary  of  state  of  this  State  a  certificate 
specifying  the  name  of  the  said  corporation,  the  number  of  direct- 
ors and  their  names  for  the  first  year,  so  designated  in  said  certificate 
or  as  elected  by  the  said  purchaser  or  purchasers  their  successors, 
their  associates,  or  assigns;  which  certificate  shall  be  signed  by  the 
said  purchaser  or  purchesers,  or  the  survivors  of  them,  or  their  or 
his  successors  or  assigns,  and  upon  the  filing  of  any  such  cer- 
tificate the  persons  who  shall  be  named  therein  shall  be  a  body 
politic  and  corporate  by  the  name  stated  in  such  certificate;  and 
the  said  corporation  shall  possess  all  the  privileges,  powers,  authori- 
ties, and  capacities  acquired  by  the  said  purchaser  or  purchasers, 
or  possessed  by  the  Milwaukee  &  Mississippi  Railroad  Company,  by 
virtue  of  the  charter  of  said  company,  and  of  any  law  of  this  State, 
and  shall  likewise  have  power  by  a  vote  of  a  majority  in  interest  of 
the  stockholders  of  the  said  corporation,  and  by  instruments  in 
writing,  to  assume  any  liabilities  secured  by  any  previous  mortgage 
or  mortgages  to  that  under  which  said  sale  and  purchase  is  made, 
with  the  restrictions  and  limitations  hereinafter  mentioned. 

Sec.  2.  The  stock  basis  of  the  said  new  company  shall  not  exceed 
seven  millions  and  five  hundred  thousand  dollars. 

Sec.  3.  The  said  corporation  shall  have  power  to  issue  as  many 
classes  of  preferred  stock  as  there  are  mortgages-liens  upon  said 
road,  and  iis  may  be  agreed  upon  by  those  in  interest  not  exceeding 
in  amount  four  million  and  five  hundred  thousand  dollars,  but  no 
dividends  shall  be  declared  in  any  one  year  beyond  eight  per  cent- 
um, until  the  capital  stock  of  said  companj'  shall  have  been  re- 
duced to  six  millions. 

Sec.  4.  The  preferred  stockholdei-s  of  the  first  and  second  class 
shall  elect  the  directors  under  the  new  organization  until  a  dividend 
shall  have  been  earned  in  all  the  preferred  shares  of  the  several 
classes,  when  all  of  the  preferred  stockholders  shall  elect  the  direc- 
tors until  a  dividend  shall  have  been  earned  on  all  the  shares  of  the 
said  company,  both  preferred  and  common  stock,  and  thereafter 
all  the  shareholders  of  the  said  company  shall  elect  the  directors. 

Sec.  5.  The  directors  of  the  said  corporation  shall  have  no  power  to 
borrow  money,  or  mortgage  the  said  railroad,  its  franchise,  or  any  of 
its  property,  unless  duly  authorized  by  a  vote  of  two-thirds  of  tlie  pre- 
ferred stockholders  in  amount,  but  such  power  or  authority  shall  not 
be  granted  except  at  some  general  or  special  meeting  of  said  preferred 
stockholders,  of  which  thirty  days'  notice  shall  be  given,  and  of 
the  object  of  said  meeting. 

Section  6.  All  expenses  of  operating  said  railroad  shall  be  paid 
monthly  from  its  earnings  before  any  of  its  earnings  shall  be  ap- 
plied to  the  payment  of  dividends  to  any  of  its  stockholders,  and 
when  not  sufficient  to  pay  expenses,  repairs,  and  damages,  from 
any  cause  the  directors  may  call  a  special  meeting  of  the  -jtockhold- 
ers,  who  shall  provide  the  means  to  meet  such  expenses,  repairs,  and 
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damages,  and  in  case  they  should  provide  such  means  by  loans,  no 
dividend  shall  thereafter  be  made  to  any  of  its  stockholders  until 
said  loans  are  paid. 

Section  7.  All  snrplus  earnings,  after  the  payment  of  expenses 
and  repairs,  and  after  payment  of  dividend  to  preferred  stockhold- 
ers, not  exceeding  eight  per  cent,  in  any  one  year,  shall  be  invested 
in  the  purchase  of  the  preferred  shares  of  the  said  company  until 
they  shall  command  par  in  the  city  of  New  York,  or  until  the  pre- 
ferred shares  shall  have  been  reduced  in  amount  to  three  millions  of 
dollars,  and  thereafter  the  surplus  earnings  shall  be  invested  in  the 
purchase  of  common  stock,  until  the  whole  capital  stock  of  said 
company,  both  preferred  and  common,  shall  have  been  reduced  to  six 
millions  of  dollars  and  shall  earn  a  dividend  on  that  amount;  said 
stock  to  be  cancelled  as  fast  as  purchased. 

Section  8.  When  the  capital  stock  shall  have  been  reduced  to 
six  millions  of  dollars  and  shall  have  earned  a  dividend  on  that 
amount,  in  any  one  year,  equal  to  seven  per  cent,  on  the  dol- 
lar, dividends  shall  be  declared  on  all  the  stock  of  said  company, 
instead  of  purchasing  and  sinking  the  shares  as  aforesaid,  unless 
otherwise  determined  by  a  vote  of  two-thirds  in  amount  of  all  the 
stockholders. 

The  defendant  then  gave  in  evidence  the  articles  of  asociation 
made  by  the  purchasers  of  said  railroad  forming  the  Milwaukee  and 
Prairie  du  Chicn  Railway  Company,  as  follows: 

Whereas,  the  railroad  of  the  Milwaukee  and  Mississippi  Railroad 
Company  has  been  sold  in  pursuance  of  certain  foreclosure  pro- 
ceedings had  in  the  United  States  district  court  for  the  district  of 
Wisconsin,  on  the  complaint  of  George  S.  Coe,  trustee,  under  a 
mortgage  or  deed  of  trust,  itiade  by  the  said  Milwaukee  and  Missis- 
sippi Railroad  Company  dated  June  15th,  1852,  and  of  Issac  Sey- 
mour, trustee,  under  several  mortgages  or  deeds  of  trust,  made  by 
the  said  Milwaukee  and  Mississippi  Railroad  Company,  and  datea 
respectively  April  1st,  1853;  June  1st,  1855;  July  1st,  1856,  and 
September  17tn,  1857,  to  the  records  of  which  court  and  the  pro- 
ceeedin^  had  therein  in  said  complaints  reference  is  made  for  a 
more  full  and  particular  statement  thereof. 

And  whereas  the  undersigned  have  purchased  said  road  at  said 
sales,  and  all  its  property  real  and  personal,  franchises  and  privi- 
leges: 

J^^ow,  therefore,  be  it  known  that  we,  the  undersigned,  purchasers 
as  aforesaid,  being  desirous  of  forming  a  co-operation  under  and  by 
virtue  of  the  laws  of  the  State  of  the  State  of  Wisconsin,  do  hereby 
associate  together  for  that  purpose,  and  do  hereby  declare  the  fol- 
lowing to  be  the  certificate  or  articles  of  associations,  and  we  exe- 
cute the  same  in  duplicate  to  the  end  that  one  may  be  filed  with  the 
secretary  of  state  for  the  State  of  Wisconsin,  and  the  other  to  re- 
main in  the  records  of  our  corporation  as  a  record  of  our  corporate 
rights,  privileges,  and  immunities. 

First,  our  corporate  name  shall  be  the  "  Milwaukee  and  Prairie 
du  Chien  Railway  Company." 

15 R  E  C — APP. 
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Second,  the  number  of  directors  shall  be  nine,  and  a  majority 
shall  be  citizens  or  residents  of  the  city  of  New  York. 

For  the  first  year,  and  until  others  are  legally  chosen  in  their 
place,  the  following  persons  are  the  directors: 

Lewis  H.  Meyer,  William  P.  Lynde,  Allan  Campbell,  Wra.  Schall, 
John  Wilkinson,  John  Catlin,  Hercules  L.  Dousman,  Geo.  Smith, 
and  N.  A.  Cowdrey.  Our  stock  basis  shall  not  exceed  $7,500,000 
divided  into  75,000  shares  of  one  hundred  dollars  each.  The  said 
shares  of  capital  stock  shall  be  subdivided  as  follows: 

An  amount  not  exceeding  $3,651,400  or  36,514  shares  shall  be  set 
apart  and  designated  as  first-class  preferred  stock;  and  the  full  sum, 
$100  per  share,  we  hereby  declare  and  acknowledge  to  be  paid  thereon, 
except  on  so  much  of  this  class  as  is  hereafter  designated  as  scrip 
stock.  The  said  firs^lass  preferred  stock  shall  be  entitled  to  an 
interest  of  eight  per  cent,  per  annum  for  each  and  every  year  be- 
fore any  payment  of  interest  or  dividends  to  any  other  class  of  stock- 
holders. And  whenever  the  company  earn  suflScient  to  pay  a 
greater  sum  on  all  classes  of  stock  then  they  shall  share  pro  rata  in 
any  dividend  greater  than  eight  per  cent,  per  annum.  Of  the  said 
first-class  preferred  stock  an  amount  not  exceeding  $2,556,000  or 
25,560  shares  shall  be  set  apart  and  desi&;nated  as  scrip  stock;  this 
scrip  stock  shall  not  at  any  time  exceed  the  amount  of  the  mortgage- 
bonds  hereinafter  named.  On  this  stock  we  hereby  declare  and  ac- 
knowledge the  sum  of  one  dollar  per  share  to  be  paid.  The 
scrip  stock  shall  not  be  subject  to  any  assessment,  and  shall 
entitle  the  person  in  whose  name  it  stands  upon  our  books  to  all 
the  rights  and  privileges  of  other  stockholders,  except  that  it 
shall  not  entitle  the  holder  to  any  dividend  or  other  profit  or  in- 
crease from  the  income  or  assets  of  this  company.  It  shall  be  issued 
in  certificates  of  ten  shares  each,  and  shall  acompany  each  mortga- 
ge-bond of  the  company.  (If  any  mortgage-bonds  of  $500  each  are 
issued  by  the  company,  then  so  many  of  said  certificates  as  are  nec- 
cessary  may  be  issued  in  the  sum  of  five  shares  each.)  The  hold- 
er thereof  shall  have  the  right,  at  any  time  within  10  days  after  any 
dividend  shall  have  been  declared  and  become  payable  on  such  first- 
class  preferred  stock,  to  pay  the  full  sum  of  one  hundred  dollars  per 
share  by  the  surrender  to  the  company  of  the  mortgage-bond  nam- 
ed by  its  number  in  his  certificate,  and  upon  surrendering  said  cer- 
tificate and  boMd  he  shall  be  entitled  to  receive  therefor  the  same 
number  of  shares  of  first-class  perferred  full-paid  stock  and  entitled 
to  dividends. 

An  amount  not  exceeding  $1,086,800,  or  10,868  shares  of  said  cap- 
ital stock,  shall  be  set  apart  and  designated  as  second-class  perfer- 
red  stock,  and  we  hereby  declare  and  acknowledge  the  full  sum  of 
one  hundred  dollars  per  share  to  have  been  paid  thereon.  This 
second-class  preferred  stock  shall  be  entitled  to  an  interest  of  seven 
per  cent,  per  annum  for  each  and  every  year  after  paying  the  in- 
terest on  their  mortgage-bonds,  the  amount  provided  for  the  sink- 
ing fund,  an  interest  or  dividend  of  eight  per  cent,  per  annum  for 
each  and  every  year  on  the  first-class  preferred  stock,  and  before 
the  payment  of  dividends  to  any  other  class  of  stockholders  than 
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those  above  named.  And  whenever  the  company  earns  sufficient 
to  pay  a  greater  sum  than  eight  per  cent,  on  said  first-class  prefer- 
red   ,  and  seven  per  cent,   on    said  second-class  preferred 

stock,  as  hereinbefore  provided,  and  seven  per  cent,  on  the  common 
stock,  then  the  said  second-class  preferred  stock  shall  share  pro 
rata  in  any  greater  dividend  which  may  be  made  by  the  company 
then  as  above  named. 

The  balance  of  said  capital  stock  ($2,761,800,  or  27,618  shares) 
shall  be  designated  as  common  stock;  and  we  hereby  declare  and  ac- 
knowledo:e  the  full  sum  of  one  hundred  dollars  per  share  to  have 
been  paid  thereon.  After  the  preferred  stock  above  described  shall 
have  been  reduced  in  amount  to  $3,000,000,  as  now  required  by  law, 
the  common  stock  may  be  increased  to  the  sum  of  $3,000,000, 
but  the  increase  of  $238,200  shall  not  be  sold  by  the  company  at 
less  than  $100  per  share,  cash  at  the  time  of  sde,  and  the  stock- 
holders shall  have  it  at  their  option  for  thirty  days  to  take  their  pro 
rata  at  par.  * 

Fourth.  This  corporation  shall  have  all  the  powers,  privileges,  and 
immunities  of  railroad  companies  under  the  laws  of  Wisconsin, 
and  especially  to  sue  and  be  sued,  to  acquire,  use,  and  sell,  bargain 
and  convey  all  kinds  of  property  real  and  personal,  necessary  or 
convenient  to  operate,  use,  and  maintain  said  railroad,  or  the  part 
or  the  whole  of  any  other  railroad  hereafter  acquired  by  them  within 
the  State  of  Wisconsin;  to  make  any  by-laws  for  the  government 
and  management  of  the  corporation,  or  its  ofScers,  not  contrary  to 
the  laws  of  Wisconsin,  or  of  the  United  States;  to  make,  have,  and 
use  a  common  seal,  and  the  same  to  renew  and  alter  at  pleasure. 
And  they  are  hereby  invested  with  all  the  powers,  privileges,  and 
immunities  which  are  nece«»sary  or  convenient  to  carry  into  eflFect  the 
purposes  and  objects  of  this  corporation.  They  are  hereby  author- 
ized to  transport,  take,  and  carry  property  and  persons  by  railway, 
by  force  and  power  of  steam,  or  of  animal,  or  of  any  mechanical  or 
other  power,  or  of  any  combination  of  them,  which  said  company 
may  cnoose  to  apply,  between  the  city  of  Milwaukee  and  the  Mis- 
sissippi River,  and  to  either,  and  across  said  river,  and  to  and 
from  all  intermediate  places.  They  are  also  authorized  and  em- 
powered to  lease,  buy,  purchase,  receive,  hold,  use,  sell,  and  convey 
all  the  property  and  franchises  furniture  and  equipments  real  and 
personal,  of  the  Milwaukee  and  Mississippi  Railroad  Company; 
also,  the  capital  stock  thereof,  and  any  or  all  mortga^fe-bonds,  or 
other  evidences  of  debt,  made  by  it;  and  when  purchased  by  this 
company  they  shall  have  all  the  legal  and  equitable  rights  that  the 
holders  thereof  had  before  their  sale  to  this  company.  Also  to  sup- 
port, maintain,  hold,  use,  sell,  and  convey  one  or  more  steam  ferry- 
boats between  Prairie  du  Chien  and  McGregor,  in  the  State  of  Iowa; 
also  to  purchase,  hold,  use,  sell  and  convey  upon  this  line  of  rail- 
road, or  elsewhere,  any  materials,  engines,  cars,  steam  ferry-boats, 
and  any  other  property,  real  or  personal,  necessary  or  convenient 
for  this  corporation,  and  for  their  use  in  transporting  persons, 
goods,  and  property,  to  purchase,  receive,  and  hold,  and  to  sell  and 
convey  such  real  estate  as  may  be  necessary  and  convenient  in  ac- 
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complishing  the  object  for  which  this  company  is  incorporated. — 
Also  to  fix.  regulate,  and  receive  the  tolls  and  charges  by  them  to 
be  received  for  transportation  of  persons  or  property.    The  said 
<5orporation  shall  have  power  to  issue  an  amount  not  exceeding  two 
thousand  four  hundred  and  twenty-eight  bonds  of  one  thousand 
dollars  each,  and  two  hundred  and  fifty-six  bonds  of  five  hundred 
dollars  each,  (in  all  $2,556,000;)  bearing  an  interest  of  seven   per 
<;ent.  per  annum,  the  principal  and  interest  payable  in  the  cit}*^  of 
New  York;  the  interest  semi-annually,  the  principal  in  the  year  A. 
D.  1891,  with  a  provision,  that  if  the  company  make  default  in  the 
payment  of  interest  or  sinking-fund,  as  hereinafter  provided,  for  six 
months,  the  principal  shall  thereupon  become  due  without  demand 
or  notice;  and,  also,  whenever  the  Donds  are  designated  as  herein- 
after provided  to  be  paid  by  the  trustee  or  trustees,  then  the  princi- 
pal of  the  said  bonds  so  designated  shall  thereupon  become  due  and  to 
^secure  the  same  by  a  mortgage  or  trust-deed  upon  this  franchise 
and  all  the  real  estate  and  personal  property  of  the  company,  and 
to  embrace  the  entire  corporate  property  and  all  its  franchises  and 
privileges.    It  shall  also  contain  a  provision  for  a  sinking-fund,  by 
which  the  company  shall  be  obliged  to  pay  to  the  trustee  or  trus- 
tees named  in  the  mortgage,  or  to  their  successor,  such  sums  of 
money  as  shall  amount  to  the  difference  between  $204,480  and  the 
interest  for  each  year  on  the  outstanding  mortgage-bonds;  this 
amount  to  be  paid  in  equal  sums,  as  near  as  may  be  on  the  first 
days  of  April  and  October  in  each  year,  commencing  October  1st, 
1862,  with  the  payment  of  $13,000.    The  trustee  or  trustees  shall, 
immediately  after  the  payment  is  made  them,  designate  by  lot  so  many 
of  the  bonds  as  they  have  money  to  pay,  to  which  the  sum  received 
by  them  shall  be  applied  in  payment.   They  shall  give  notice  of  the 
numbers  designated  in  two  or  more  of  the  newspapers  printed  in 
the  city  of  New  York,  and  shall  continue  said  notice  once  each 
week  until  the  first  day  of  the  succeeding  January  or  July,  when 
the  interest  on  the  bonds  so  designated  shall  cease;  and  neither 
the    company    or    their    successors    shall    be   any  longer  liable 
for  the  payment  of  the  interest  or  principal  thereof.    Said  trustee 
or  trustees  shall,  on  said  first  day  of  each   January  and  July, 
pay  the   principal  and  interest  of  said    bonds,  and   cancel   and 
surrender  the  same  to  the  company,  and    also  the  scrip  certifi- 
cate of  stock  accompanying   said  bonds.      The  company  shall 
keep  a  proper  registry  or  account  of  all  the  bonds  thus  paid  by 
them,  or  designated  to  be  paid  as  aforesaid,  and  the  number  of 
bonds  thus  cancelled  shall  be  reported  bv  said  company  to  the  stock 
holders  at  each  annual  meeting,  and  said  bonds  shall  be  presented 
and  shown  at  said  meeting.    The  bonds  secured  by  said  mortgage 
shall  be  convertible,  at  the  option  of  the  holdei*,  into  the  first  class 
preferred  stock  at  any  time  within  ten  days  after  any  dividend  shall 
nave  been  declared  and  become  payable  on  said  preferred  stock. 
The  said  mortgage-deed  and  bonds  shall  be  signed  by  the  president 
and  secretary,  and  the  seal  of  the  company  shall  be  affixed  thereto. 
And  except  as  herein  expressly  provided,  the  corporation  shall  have 
no  power  or  authority  to  mortgage  or  otherwise  encumber  their 
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property,  real  or  personal,  unless  the  assent  in  writing  of  a  major- 
ity in  interest  of  the  owners  and  holders  of  all  the  shares  of  capital 
stock  issued  by  said  corporation  shall  be  first  had  and  obtained,  au- 
thorizing the  same.  No  assent  shall  be  taken  from  agents  or  by 
proxy,  unless  the  power  of  attorney  held  by  the  agent  shall  expressly 
authorize  the  particular  assent  asked  for.  They  shall  have  power 
to  build  and  construct  any  new  line  of  railway  necessary  or  conven- 
ient in  straightening  the  old  line  or  in  extending  it  as  to  conform 
to  the  requirements  of  the  charter  of  the  Milwaukee  and  Mississippi 
Railroad  companj^  or  the  law  of  the  State,  whenever  or  wherever 
the  adjoining  proprietors  or  inhabitants  will  donate  the  right  of  way 
and  grade  the  line;  but  no  expenditure  shall  be  made  for  this  pur- 
pose unless  it  is  from  the  surplus  earnings  of  the  company  after 
providing  for  the  payment  of  interest  on  all  its  mortgage-debt,  the 
sum  due  the  sinking-fund,  and  dividends  on  the  preferred  stock. 

Fifth.  The  immediate  government  and  direction  of  the  afikirs  of 
the  company  shall  be  vested  in  a  board  of  nine  directors;  and  after 
the  present  directors'  time  expires,  they  shall  be  chosen  by  the  sto(5k- 
holders  of  said  company  in  the  manner  hereinafter  provided, 
and  shall  hold  their  office  until  the  next  annual  meeting  of 
the  company,  or  until  others  are  duly  elected  and  qualified  to 
take  their  places  as  directors.  The  said  directors  shall  elect 
one  of  their  number  president  of  the  board,  who  shall  also, 
by  vitue  thereof,  be  president  of  the  company,  and  shall 
also  elect  a  vice-president  from  one  of  their  number.  They  shall 
also  appoint  a  secretary,  and  such  other  officers  or  agents  as  the 
necessity  or  convenience  of  the  company  require.  A  majority  of 
the  directors  of  the  company  shall  constitute  a  quorum  to  do  busi- 
ness; a  less  number  may  adjourn  from  time  to  time.  In  all  meet- 
ings of  the  stockholders  of  said  company  each  share  shall  entitle 
the  holder  thereof  to  one  vote,  which  vote  may  be  given  by  said 
stockholder  in  person  or  by  lawful  proxy,  and  the  annual  meeting 
of  the  stockholders  of  said  company  for  the  choice  of  directors  shall 
be  holden  at  such  time  and  place  in  the  month  of  April,  of  each  year, 
and  upon  such  notice  as  said  company  in  their  by  laws,  may  prescribe ; 
and  if  no  regulation  as  to  the  time  and  place  of  the  meetings  of  stock- 
holders shall  be  made  by  the  company,  then  the  directors  shall  ap- 
point the  same.  In  case  it  shall  so  happen  that  an  election  of  the 
directors  shall  not  be  made  on  the  day  appointed  for  that  purpose, 
said  corporation  shall  not,  for  that  cause,  be -dissolved,  but  said 
election  may  be  had  on  any  day  to  which  the  stockholders  shall 
adjourn  or  which  shall  be  appointed  by  the  directors.  And  said 
directors  shall  have  power  to  fill  any  vacancy  which  may  occur  in 
their  board  by  death,  resignation,  or  otherwise. 

The  said  directors  shall  have  power  to  make  and  prescribe  such 
by-laws,  rules  and  regulations  as  they  shall  deem  proper  and  need- 
full  touching  the  disposition  and  management  of  the  stock,  prop- 
erty, estate  and  effects  of  said  company,  not  contrary  to  those  es- 
tablished by  the  stockholders  or  to  this  act  or  to  the  laws  of  the 
State  of  Wisconsin  or  the  United  States,  the  transfer  of  shares, 
the  duties  and  conduct  of  their  officers,  agents  and  servants,  and  all 
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matters  whatever  which  may  appertain  to  the  concerns  of  said  com- 
pany. Also  to  petition  and  apply  for  any  law  of  the  State  of  Wis- 
consin in  alteration  thereof,  and  before  the  same  becomes  binding 
shall  submit  the  same  to  the  stockholders  for  their  approval. 

Sixth.  The  signing  of  this  certificate  or  articles  of  association  is 
herewith  declared  to  be  a  special  meeting  of  the  preferred  stock- 
holders, and  a  vote,  and  the  assent  of  the  preferred  stockholders  to 
borrow  the  money  and  to  mortgage  the  road  for  the  amount,  as 
above  set  forth,  and  also  to  be  a  waiver  of  any  notice  required  of 
the  meeting  on  that  subject. 

Seventh.  The  certificates  of  stock  issued  by  this  company  shall, 
upon  their  face,  be  made  subject  to  all  the  terms  and  conditions  of 
these  articles  of  association. 

Eighth.  Upon  the  dissolution  of  this  corporation,  after  the  pay- 
ment of  all  its  debts,  the  remaining  assets  shall  be  divided  among 
the  diflFerent  classes  of  stockholders  according  to  their  preferences, 
that  is  to  say,  the  first-class  preferred  stock,  excepting  the  scrip 
stock,  shall  be  first  paid  in  full,  and  then  the  second-class  preferred 
shall  be  paid  in  full,  and  the  balance  divided  among  the  common 
stockholders  pro  rata. 

But  this  corporation  shall  not  be  dissolved  by  any  act  of  the  com- 
pany without  an  affirmative  vote  of  two-thirds  of  each  class  of  stock- 
holders. 

Ninth.  These  articles  of  association  may  be  modified,  altered,  or 
amended  at  any  annual  or  special  meeting  duly  called,  at  which  a 
majority  in  interest  of  each  class  of  stockholders  shall  be  present 
ana  voting  in  the  affirmative.  But  no  stockholder  shall  become 
liable  to  pay  any  money  by  any  such  action  unless  he  shall  have 
vot^d  therefor  or  assented  thereto. 

Tenth.  Annual  meetings  of  the  stockholders  shall  be  held 
in  the  State  of  Wisconsin,  in  the  month  of  April  in 
each  year  after  1861,  which  meeting  shall  be  called 
by  the  directors,  who  shall  specify  the  time  and  place 
of  holding  the  same.  And  thirty  days  previous  to  any  annu- 
al meeting  the  directors  shall  send  through  the  post-office  to  each 
stockholder,  to  the  address  as  shown  by  the  company's  books,  a  full 
and  specific  statement  of  all  the  business,  acts,  and  doings  of  the 
corporation  up  to  the  first  day  of  January  preceeding 

Witness  our  hands  at  the  city  of  Milwaukee,  this  21st  day  of 
January,  1861. 

L.  H.  MEYER. 

JOHN  CATLIN. 

ALLEN  CAMPBELL. 

W.  SCHALL. 

LOUIS  A.  VON  HOFFMAN. 

The  defendant  next  gave  in  evidence  the  deed  of  the  Milwaukee 
and  Prairie  du  Chien  Railway  Company  to  the  Milwaukee  and  St. 
Paul  Railway  Company,  as  follows: 

This  indenture,  made  the  thirty-first  day  of  December,  one  thous- 
and eight  hundred  and  sixty-seven,  between  the  Milwaukee  and 
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Prairie  du  Cliien  Railway  Company,  a  corporation  duly  formed  and 
organized  under  the  laws  of  the  State  of  Wisconsin,  of  the  first 
part,  and  the  Milwaukee  and  St.  Paul  Railway  Company,  a  corpor- 
ation also  duly  formed  and  organized  under  the  laws  of  the  State 
of  Wisconsin,  of  the  second  part: 

Whereas,  the  stockholders  of  the  Milwukee  and  Prairie  du  Chien 
Railway  Comptmy  have  duly  authorized  in  writing  the  sale  of  their 
railway  and  other  property  to  the  Milwaukee  and  St.  Paul  Rail- 
way Company,  as  more  fvilly  appears  by  their  articles  of  association 
as  amended  under  date  of  December  4, 1867,  to  which  reference  is 
here  made: 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  party  of 
the  first  part,  in  consideration  of  the  premises,  and  of  the  sum  of 
five  millions  of  dollars,  to  it  duly  paid  by  the  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  hath  granted, 
bargained,  and  sold,  and  by  these  presents  doth  grant,  bargain^ell, 
convey,  and  transfer  unto  the  said  Milwaukee  and  St.  Paul  Kail- 
way  Company,  party  hereto  of  the  second  part,  its  successors 
and  assigns,  all  and  singular,  the  railway  heretofore  known 
HS  the  Milwaukee  and  Prairie  du  Chien  Railway,  extending 
from  its  terminus  or  depot  in  the  city  of  Milwaukee,  ana 
State  of  Wisconsin,  to  the  city  of  Madison,  in  saidlast  men- 
tioned State,  and  running  thence  westerly  through  the  city  of 
Madison  aforesaid,  to  the  Mississippi  River,  at  or  near  Prairie 
du  Chien,  and  also  an  island  in  the  said  Mississippi  River, 
opposite  Prairie  Du  Chien  aforesaid,  and  also  the  brancn  of  said 
railway  running  or  to  run  from  a  point  at  or  near  Milton  to  a  point 
at  or  near  Monroe,  and  also  all  other  proi)erty  whatsoever,  both 
real  and  personal,  of  the  said  Milwaukee  aril  Prairie  Du  Chien 
Railway  Company,  and  all  franchises,  rights,  and  things  to  the  said 
Milwaukee  and  Prairie  Du  Chien  Railway  Company  belonging. 

To  have  and  to  hold  the  said  railway,  with  its  equipments  and 
appurtenances,  and  the  property,  rights,  and  franchises  herein  be- 
fore described,  unto  to  the  said  party  of  the  second  part,  its  success- 
ors and  assigns,  to  the  only  proper  use,  benefit,  and  behoof  of  the 
said  party  of  the  second  part,  and  of  its  successors  and  assigns; 
subject,  nevertheless,  to  tne  payment  of  certain  eight  per  cent, 
bonds  to  the  aggregate  amount  of  three  millions  six-hundred 
and  eighty-four  thousand  dollars,  and  certain  seven  and  three- 
tenths  per  cent,  bonds,  to  the  aggregate  amount  of  one  mil- 
lion and  three  hundred  and  sixteen  thousand  dollars,  bearing  even 
date  herewith,  issed  by  the  second  party  hereto  of  the  second  part, 
to  secure  the  payment  of  five  millions  of  dollars  of  the  purchase- 
money  of  the  said  premises  upon  the  terms  and  conditions  and 
with  the  priorities  in  a  certain  deed  of  trust  or  mortgage,  bearing 
even  date  herewith,  duly  executed  and  delivered  by  theaaid  party 
of  the  second  part  to  Charles  Morgan,  Russell  Sage,  and  William 
H.  Neilson,  mentioned  and  set  forth. 

In  witness  whereof,  the  said  Milwaukee  and  Prairie  du  Chien 
Railway  Company  have  caused  this  indenture  to  be  subscribed  in 
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their  corporate  name,  by  their  president  and  eecretary,  and  have 
caused  their  corporate  seal  to  be  hereto  attached. 

Milwaukee  and  Prairie  du  Chien  Railway  Ccmpany, 

By  ALEX.  MITCHELL,  President 
[l.  8.]  A L ANSON  GARY,  Secretary. 

Sealed  and  delivered  in  the  presence  of — 
David  C.  Green. 
H.  Cocker. 

United  States  of  America. 

State  of  Wisconsin^  City  and  County  of  Milwaukee^  ss: 

Be  it  remembered  that  on  the  20th  day  of  May,  A.  D.  1868,  be- 
fore me,  a  notary  public  duly  commissioned  in  and  for  said  city  and 
county  and  duly  authorized  to  administor  oaths  and  take  acknowl- 
edgements of  deeds,  came  Alexander  Mitchell,  president,  and  Alan- 
son  Cary,  secretary  of  the  Milwaukee  and  Prairie  du  Chien  Railway 
Company,  who,  being  by  me  duly  sworn,  did  respectively  depose 
and  say  that  they  are  the  president  and  secretary  of  the  said  railway 
Company;  that  they  know  the  seal  of  said  company,  and  that 
the  seal  affixed  to  the  foregoing  instrument  is  the  common  and 
corporate  seal  of  said  company  and  was  affixed  thereto  by  order  of 
the  board  of  directors  of  said  company;  and  that  they  signed  their 
respective  names  thereto  as  president  and  secretary  by  the  like 
order,  and  they  severally  acknowledge  the  execution  thereof  on  be- 
half of  said  company  for  the  purpose  therein  expressed.  And  I 
certify  that  they  are  known  to  me  to  be  the  persons  they  are  above 
discribed  to  be,  and  who  execute  this  instrument. 

[l.  8.]  JOHN  JOHNSTON, 

Notary  Public^  Milwaukee  County, 

The  defendant  also  gave  in  evidence  proof  of  change  of  name  of 
Milwaukee  and  St.  Paul  Railway  Company  to  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  as  follows: 

At  an  adjourned  meeting  of  the  Milwaukee  and  St.  Paul  Rail- 
way Company,  held  in  the  city  of  Milwaukee  on  the  7th  day  of 
February,  1874,  at  which  were  present  in  person  and  by  proxy  a 
majority  of  all  its  shareholders;  the  following  resolutions  were 
unanimously  adopted: 

Resolved,  That  the  corporate  name  of  this  company  be  changed 
to  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company. 

Resolved,  That  the  secretary  of  the  company  file  in  the  office  of 
the  secretary  of  State,  on  the  11th  day  of  February,  1874,  a  copy 
of  the  above  resolution,  certified  under  his  hand  and  the  seal  of  the 
company^  in  order  that  the  change  of  same  take  effect  from  that 
date. 
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THE  SEAL  OF  THE  COMPANY  "1      I,  R.  D.  Jennings,  secretary  of  the 
UNDJiR  THE  NAME  OP  THE  ]   Milwaukee   and  St.  Paul  llailway 
<  ''CHICAGO,  MILWAUKEE  AND  >  Company,  certify  the  foregoing  to  he 
ST.    PAUL  RAILWAY    COM-  |   a  true  and  correct  copy  from  the 
PANY."  J   minutes  of  a  meeting  of  the  stock- 

holders of  said  company  held  at  their  office,  in  Milwaukee,  February 
7th,  1874. 

Witness  my  hand  and  the  corporate  seal  affixed  this  seventh  day 
of  February,  1874. 

R.  D.  JENNINGS, 

Secretary, 
Recorded  February  11th,  J1874. 

State  of  Wisconsin, 

Secretary's  Office,  88  : 

The  secretary  of  state  of  the  State  of  Wisconsin  hereby  certifies 
that  the  foregoing  has  been  compared  with  the  original  record  in 
this  office,  and  that  the  same  is  a  true  and  correct  copy  thereof,  and 
of  the  whole  of  such  original. 

In  witness  whereof  I  have  hereunto  set  m^  hand  and  affixed  the 

freat  seal  of  the  State  at  the  Capitol  in  Madison,  this  second  day  of 
une,  A.  D.  1874. 
[l.  s. J  PETER  DOYLE, 

Secretary  of  State. 

The  defendant's  counsel  further  proved  by  the  witness  L.  D.  Stone 
that  the  fare  established  by  the  company  for  transportation  of  pass- 
engers from  Madison  to  Janesville  was  one  dollar  and  sixty  cents,  at 
the  rate  of  four  cents  per  mile,  and  that  had  been  the  rate  for  more 
than  six  years  prior  to  May  13th  1874;  and  that  he  was  acquainted 
with  railroad  business  and  had  been  engaged  in  it  for  nearly  twenty 
years,  and  that  the  rate  charged  by  the  company  was  no  more  than 
a  reasonable  rate  and  compensation. 

The  defendant  further  introduced  proof  to  show  that  the  Chica- 
go, Milwaukee  and  St.  Paul  Railway  Company  was  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  Wisconsin; 
that  it  was  formed  under  the  provisions  of  chapter  121  of  the  laws 
of  1866,  which  chapter  was  incorporated  into  the  revised  statutes  of 
Wisconsin  of  1858  as  a  part  of  chapter  79;  that  said  corporation 
was  organized  and  formed  on  the  5th  day  of  May,  1863,  by  the  pur- 
chasers of  a  portion  of  the  LaCrosse  and  Milwaukee  Railroad  at  a 
sale  of  said  road  by  the  marshal  ol  the  district  of  Wisconsin  on  the 
foreclosure  of  a  mortgage  trust-deed  given  by  the  last  named  com- 
pany to  Green  C.  Bronson,  James  T.  Sautter,  and  Shepherd  Knapp, 
as  trustees;  that  articles  of  association  were  made,  signed,  and  filed 
by  said  purchasers  in  the  office  of  the  secretary  of  state  of  the  State 
of  Wisconsin,  under  and  in  pursuance  of  the  statute  above  named, 
on  the  said  5th  day  of  May. 

(Insert  after  the  close  of  the  defendant's  testimony  as  follows:) 
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The  defendant  rested,  and  the  State  introduced  the  following  tes- 
timony: 

The  State  also  offered  &  read  in  evidence  the  following  acts  of  the 
legislature  of  the  State  of  Wisconsin: 

1st.  An  act  entitled  "An  act  to  incorporate  the  Madison  and 
Prairie  du  Chien  Railroad  Company,"  approved  March  24,  1852, 
being  chap.  149  of  the  laws  of  1852. 

2.  An  act  entitled  "An  act  to  consolidate  the  capital  stock  of  the 
Madison  and  Prairie  du  Chien  Railroad  Company  with  the  capital 
stock  of  the  Milwaukee  and  Mississippi  Railroad  Company,'  ap- 
proved June  25th,  1853,  being  chapter  820  of  P.  &  L.  laws  of  1853. 

In  Supreme  Court. 

The  State  of  Wisconsin, 

vs. 

The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company. 

State  of  Wisconsin, 

Milwaukee  County,  88. 

James  Eneeland,  being  duly  sworn,  says  that  he  was  one  of  the 
first  board  of  directors  of  the  Milwaukee  and  Waukesha  Railroad 
Company;  the  said  first  board  of  directors  was  elected  on  the  tenth 
day  of  May,  A.  D.  1849;  that  said  company  was  organized  on  that 
day,  and  that  said  company  was  not  organized  prior  to  that  day. 

JAMES  KNEELAND. 

Subscribed  and  sworn  to  before  me  this  17th  day  of  September, 
A.  D.  1874. 

GEO.  H.  NOTES, 
Notary  Public,  Milwaukee  County,  W%8. 

At  a  meeting  of  the  board  of  commissioners  of  the  Milwaukee  A 
Waukesha  Rauroad  Company,  held  in  pursuance  to  public  »notice  as 
prescribed  by  law — 

Present,  Samuel  W.  Weeks,  president  of  board;  Daniels  Wells, 
ir.,  Byron  Kilbourn,  Alexander  F.  Pratt,  Edward  D.  Holton,  Wil- 
liam A.  Barstow,  Alex.  W.  Randall,  and  Josiah  A.  Noonan — 

The  following  order,  among  others,  was  made,  to-wit: 

It  appearing  to  the  board  of  commissioners,  from  subscription 
presented,  payments  made,  and  from  receipts  of  the  treasurer,  that  one 
thousand  shares  of  stock  of  one  hundred  dollars  each  had  been  sub- 
scribed, and  five  dollars  on  each  share  actually  paid  in,  as  required 
by  law: 

It  is  ordered  that  the  statement  of  the  secretary  and  two  or  more 
of  the  commissioners,  authenticated  by  their  oaths,  that  the  sub- 
scriptions and  payments  have  in  good  faith  been  made  as  required 
by  the  act  of  incorporation  be  deposited  with  the  treasurer  of  the 
county  of  Milwaukee. 

L.  W.  WEEKS,  Prest. 

Attest:  Alex.  W.  Randall. 

Dated  April  6th,  1849. 
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State  of  Wisconsin, 

Milwaukee  County^  ss: 

Alex.  W.  Randall,  secretary,  and  L.  W.  Weeks,  Daniel  Wells, 
jr.,  E.  D.  Holton,  and  Bjron  Kilbourn,  commissioners,  being  duly 
sworn,  do  state  that  the  subscriptions  and  payments  mentioned  in 
the  foregoing  order,  which  have  been  made,  have  been  in  good  faith 
made. 

ALEX.  W.RANDALL, 

Secretary. 
L.  W.  WEEKS, 
DANIEL  WELLS,  Jr*, 
E.  D.  HOLTON, 
BYRON  KILBOURN, 

Commissioners, 

Subscribed  and  sworn  to  this  fifth  day  of  April,  A.  D.  1849,  be- 
fore me. 
[seal.]  CHARLES  K.  WELLS, 

Notary  Public. 

State  of  Wisconsin, 

Milwaukee  County^  ss.: 

I,  Edward  Ehlers,  treasurer  of  the  county  of  Milwaukee,  in  the 
State  of  Wisconsin,  do  hereby  certify  that  the  foregoing  is  a  copy 
of  a  certain  paper  now  on  file  in  my  oflSce,  endorsed  as  beinc  a  cer- 
tificate and  statement  of  the  subscriptions  of  stocks  in  the  Milwau- 
and  Waukesha  Jlailroad  Company;  and  I  further  certify  that  such 
copy  has  been  compared  by  me  with  the  original  paper  now  on  file 
in  my  ofl&ce,  and  that  it  is  a  correct  transcript  therefrom,  and  of  the 
whole  shares  of  stock  subscribed. 

In  witness  whereof  I  hereto  signed  my  name. 

EDWARD  EHLERS, 
Treasurer^  Milwaukee  County. 

Milwaukee,  this  18th  day  of  September,  1874. 

1863.    The  testimony  here  closed. 

And  the  said  defendant's  counsel  then  and  there  asked  said  cir- 
cuit judse  to  charge  and  instruct  said  Jury  as  follows,  to  wit: 

1st.  The  railroad  from  Madison  to  Janesville  having  been  char- 
tered by  the  Territorial  legislature  prior  to  the  adoption  of  the 
State  constitution,  and  the  charter  having  conferred  upon  the  com- 
pany the  right  to  fix  its  own  charges  for  the  transportation  of  pas- 
sengers it  was  not  competent  for  the  legislature  of  1874  to  pass  a 
law  fixing  the  charges  of  the  company  for  the  transportation  of  pas- 
sengers on  this  road,  for  the  reason  that  it  is  in  conflict  with  the 
Constitution  of  the  United  States,  as  impairing  the  obligation  of 
contract. 

2nd.  The  Territorial  legislature  having  granted  a  charter  for  the 


236  REPOBT  OP  RAILROAD  GOMKISSIOITERS. 

construction  of  this  railroad,  and  the  same  having  been  accepted  by 
the  company  and  the  road  constructed  under  it,  said  charter,  on  iis 
acceptance  by  the  company,  became  a  valid  and  binding  contract 
between  the  company  and  the  Territory,  as  of  the  day  on  which  it 
was  passed,  and  said  charter,  by  its  terms,  having  granted  to  the 
company  the  right  to  fix  its  own  charges  for  the  transportation  of 
passengers  over  said  road,  the  act  of  the  legislature  of  1874,  known 
as  chapter  273,  entitled  ^^An  act  relatine^  to  railroads,  express,  and 
telegraph  company^  in  the  State  of  Wisconsin,"  is,  so  far  as  it 
attempts  to  fix  the  charges  for  the  transportation  of  passengers 
over  said  road  without  the  consent  of  said  company,  is  unconstitu- 
tional and  void,  as  being  in  contravention  of  the  Constitution  of 
the  United  States. 

3rd.  The  charter  of  the  company  having  expressly  granted  to 
the  company  the  right  to  fix  its  charges  for  the  carriage  of  passen- 
gers over  its  road,  and  the  road  having  been  construct^  under  this 
grant  and  upon  the  solemn  faith  of  the  government  thus  pledged 
to  the  company,  the  right  so  to  fix  said  charges  became  fixed  and 
vested  in  the  company,  and  it  was  not  competent  for  the  legisla- 
ture of  Wisconsin  for  the  year  1874  to  pass  an  act  taking  from  the 
company  this  right  without  the  consent  thereto  of  the  com- 
pany, and  the  chapter  273  of  the  laws  of  1874,  entitled  "An  act 
relating  to  railroad,  express,  and  telegraph  companies  in  the 
State  of  Wisconsin,"  in  so  far  as  it  attempts  to  fix  the  rates 
of  this  comoany  for  the  carriage  of  passengers  on  this  road 
and  to  take  tnat  right  from  said  company  is  unconstitutional  and 
void,  as  being  in  contravention  of  the  Constitution  of  the  United 
States. 

But  the  said  circuit  judge  did  then  and  there  refuse  to  instruct 
said  jury  as  requested,  and  did  refuse  to  give  each  of  said  instruc- 
tions separately  as  requested  by  said  defendant's  counsel.  And 
thereupon  the  said  defendant's  counsel  did  then  and  there  except 
to  each  one  of  said  refusals,  separately,  as  made  by  said  circuit 
judge,  and  because  none  of  said  testimony,  rulings,  requests,  re- 
fusals, decisions,  and  exceptions  appear  in  the  record  and  proceed- 
ings of  the  trial  of  this  cause,  and  because  the  said  L.  D.  Stone 
feels  aggrieved  by  such  opinions,  directions  and  judgments  of  the 
court,  m  matters  of  law,  and  has  alleged  exceptions  thereto;  which 
have  been  reduced  to  writing,  as  above,  and  found  conformable  to 
the  truth  of  the  case,  and  now  here,  in  the  prayer  of  the  said  de- 
fendant allowed  and  signed  by  the  judge  of  said  court,  at  the 
same  term,  to  wit,  the  Nov.  term,  A.  D.  1874,  to  wit,  on  this  30th 
day  of  January,  A.  D.  1875. 

ALVA  STEWART,  Judge. 

(Indorsed  as  follows,  to  wit:)  Filed  Jan'y  30th,  1875,  L.  D.  Frost, 
dep.  clerk. 
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State  of  Wiscoksin, 

Supreme  Court,  8S.: 

The  State  of  Wisconsin  to  the  jad^e  of  the  circuit  court  of  the 

county  of  Dane,  in  said  State,  greeting: 

Because  in  the  record  and  proceedings,  and  also  in  the  rendition 
of  judgment  in  a  suit  which  was  duly  tried  in  the  circuit  court  of 
Dane  County,  aforesaid,  before  you,  between  the  State  of 
Wisconsin,  plaintifi',  and  L.  D.  Stone,  defendant  in  an  action 
of  misdemeanor,  manifest  error  hath  intervened  to  the  great 
damage  of  the  said  L.  D.  Stone,  as  by  his  complaint  we 
are  informed:  and  we  being  willing  that  the  error,  if  any 
there  be.  should  in  due  manner  be  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid,  do  command  you,  that  if  judg- 
ment be  thereupon  given,  then  you  send  to  the  judges  of  the 
supreme  court  of  the  State  of  Wisconsin,  distinctly  and  openly, 
under  your  seal,  with  all  convenient  dispatch,  a  transcript  of  the 
record  and  proceedings  of  the  suit  aforesaid,  vrith  all  things  con- 
cerning the  same,  and  this  writ,  so  that  they  may  have  the  same  at 
this  term  of  our  said  supreme  court,  begun  &  held  at  Madison,  in 
the  State  aforesaid,  on  the  second  Tuesday  of  January,  anno  Dom- 
ino one  thousand  eight  hundred  and  seventy-five,  that,  the  record 
and  proceedings  aforesaid  being  inspected,  we  may  cause  to  be  fur- 
ther done,  for  correcting  that  error,  what  of  right  and  according  to 
law  and  the  rules  of  said  court,  ousht  to  be  done. 

Witness  the  Hon.  E.  G.  Ryan,  cnief-justice  of  the  supreme  court 
of  the  State  of  Wisconsin,  at  Madison,  this  ninth  day  of  February, 
A.  D.  1875. 

[SUP.  CT.  SEAL.]  LA  FAYETTE  KELLOGG,  Clerk. 

Attest: 

John  W.  Cart, 

Atty.  for  Plff.  in  Error, 

(Indorsed  as  follows,  to-wit:)  State  of  Wisconsin  Supreme  Court. 
L.  D.  Stone,  plflF.  in  error,  against  the  State  of  Wisconsin,  deft,  in 
error.    Writ  of  error.      Filed  FeVy  10,  1875.    B.  C.  Slaughter, 
dep.  clerk. 
State  of  Wisconsin: 

Circuit  Court  for  Dane  County. 

At  a  regular  t^rm  of  the  circuit  court  in  and  for  Dane  county. 
State  of  Wisconsin,  held  at  the  court  house  in  the  citv  of  Madison, 
on  the  4th  day  of  November,  in  the  year  of  our  Lord  eighteen 
hundred  and  seventy-four,  the  following]  proceedings,  inter  alia, 
were  had,  to  wit: 

To  wit,  January  21st,  A.  D.  1875. 

Court  opened  by  proclamation;  Hon.  Alva  Stewart,  judge,  pre- 
siding. 
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The  State  of  Wiscjoksin  ) 

vs.  y   Violation  of  Potter  law. 

L.  D.  Stone.  ) 

And  now  come  the  State  of  Wisconsin,  by  B.  W.  Jones,  disfc. 
atty.,  and  the  defendant  in  his  own  proper  person,  with  John  W. 
Cary,  his  attorney,  and,  issue  having  heretofore  been  joined  herein^ 
proceed  to  trial  by  jury. 

Whereupon  a  jury  is  called  and  sworn  as  follows,  to  wit:  Rich- 
ard Butler,  John  Wall,  R.  T.  Cameron,  H.  Cramer,  N.  Johnson, 
J.  I.  Berge,  I.  W.  Dopp,  Wm.  McLaughlin,  P.  T.  Dailey,  John  Ly- 
ford,  John  Douglass,  Isaac  Smith. 

Thereupon  the  following  named  witnesses  are  severally  sworn 
and  examined,  to  wit:  William  Welch,  1;  L.  D.  Stone,  2. 

And  the  jury  having  listened  to  the  argument  of  counsel,  and 
received  the  instructions  of  the  court,  say  they  find  the  defendant 
guilty  in  manner  and  form  as  charged. 

I,  B.  E'ser,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of 
the  minutes  in  the  above  entitled  action,  now  of  record  in  my  of- 
fice. 

[ciR.  CT.  SEAL.]  B.  ESSER,  ClerL 

State  of  Wisconsin, 

Circuit  Court  for  Dane  County^  Dane  County^  ss: 

I,  B.  Esser,  clerk  of  said  court,  do  hereby  certify  that  the  fore- 
going and  annexed  paper-writings  are  the  original  appeal-papers 
from  the  court  below,  order  for  bail,  &c.,  recognizance,  bill  of  ex- 
ceptions, and  writ  of  error  from  supreme  couiHb,  which  have  been 
filed  in  my  office,  in  the  action  wherein  the  State  of  Wisconsin  is 
plaintiff,  and  L.  D.  Stone  is  defendant,  and  that  the  same  are  here- 
by transmitted  to  the  judges  of  the  supreme  court  of  the  State  of 
Wisconsin,  in  pursuance  of  said  notice  of  appeal. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court,  at  the  clerk^s  office,  in  the  city  of  Madison,  this 
11th  day  of  February,  A.  D.  1875. 

[ciR.  CT.  SEAL.]  B.  ESSER,  ClerL 

Be  it  remembered  that  at  a  term  of  the  supreme  court  of  the  State  of 
Wisconsin,  begun  and  held  at  the  capitol  at  Madison,  the  seat  of  gov- 
ernment of  said  State,  on  the  second  Tuesday,  to-wit,  on  the  twelfth 
day  of  January,  A.  D.  1876,  on  the  fifty-third  day  of  the  term,  to-wit, 
on  the  thirtieth  day  of  April,  A.  D.  1875 — present:  E.  G.  Ryan,  chief- 
justice,  and  Orsamus  Cole  and  William  P.  Lyon,  associate 
justice  of  said  court — the  following  proceedings  were  had,  inter 
alia,  to  wit: 
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Circuit  court,  Dane  county,  State  of  Wisconsin. 

L.  D.  Stone,  plaintiff  in  error, 

vs. 
The  State  of  Wisconsin,  defendant  in 

error. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record, 
and  on  exceptions  to  the  rulings  and  decisions  of  the  circuit  judge 
of  Dane  county,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court  that  the 
writ  of  error  issued  herein  be,  and  the  same  is  hereby,  dismissed, 
and  that  the  exceptions  to  the  rulings  and  decision  of  the  circuit 
judge  of  Dane  county  in  this  cause  be,  and  the  same  are  hereby, 
overruled;  and  it  is  further  ordered  that  this  cause  be  removed  to 
the  circuit  court  of  Dane  county,  with  directions  to  proceed  to 
judgment. 

State  of  Wisconsin, 

Supreme  Courts  ss. 

I,  La  Fayette  Kellogg,  clerk  of  the  supreme  court  of  the  State 
of  Wisconsin,  do  hereby  certify  that  the  above  and  foregoing  is  a 
true  copy  of  the  order  and  judgment  of  the  court  in  the  above- 
entitled  cause,  as  appears  of  record. 

In  testimony  whereof  [  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  at  Madison,  this  5th  day  of  May.  A.  D.  1875. 

[sup.  ct.  seal.]  la  FAYETTE  KELLOGG, 

Clerk  of  the  Supreme  Court  of  the  State  of  Wis. 

(Indorsed  as  follows,  to-wit:)  State  of  Wisconsin.  Supreme 
Court.  L.  D.  Stone,  plaintiff  in  error,  against  the  State  of  Wiscon- 
sin, defendant  in  error.  Remittitur.  Filed  June  17, 1875.  B.  C. 
Slaughter,  deputy  clerk. 

Supreme  Court,  January  term,  1875. 

State  of  Wisconsin 
vs. 
L.  D.  Stone. 

By  the  court  : 

The  defendant,  who  was  the  passenger-agent  at  Madison  of  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  was  prosecut- 
ed criminallj- under  chap.  273  of  the  laws  of  1874  (known  as  the 
Potter  law)  for  exacting  and  receiving  from  a  passenger  on  the 
railway  of  that  company  from  Madison  to  Janesville  more  than  the 
legal  fare  established  by  that  act. 

xhe  defendent  was  tried  in  the  municipal  court  of  Madison,  and 
was  convicted  and  fined.  He  thereupon  appealed  to  the  circuit 
court  for  Dane  County,  and  a  trial  in  that  court  resulted  in  a  ver- 
dict of  guilty.    Exceptions  were  allowed  and  signed  by  the  judge, 
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pursuant  to  the  statute,  (R.  S.,  chap.  180,  sec.  7,)  ahd  a  stay  of  pro- 
ceedings granted. 

We  find  a  writ  of  error  in  the  record;  but  inasmuch  as  no  final 
judgment  has  been  pronounced,  the  writ  does  not  lie.  (Bennett 
vs.  the  State,  24  Wis.,  57;  Crilley  vs.  The  State,  20  id.,  231.)  We 
must  therefore  disregard  the  writ  and  dispose  of  the  case  on  the  ex- 
ceptions. 

The  evidence  on  the  part  of  the  defendant  was  the  same  intro- 
duced on  behalf  of  the  railway  company  in  opposition  to  the  sec- 
ond application  for  an  injunction  in  the  case  of  the  Attorney-General 
vs.  The  Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  35  Wis., 
and  its  object  and  purpose  was  to  show  that  the  railway  of  that  com- 
pany, from  Madison  to  Janesville,  was  constructed  by  a  company 
organized  under  a  charter  granted  by  the  legislature  of  the  Territonr 
of  Wisconsin,  to  the  rights  of  which  company  the  Chicago,  Mil- 
waukee &  St.  Panl  Railway  Company  had  succeeded. 

The  exceptions  before  us  are  to  the  refusal  of  the  court  to  give 
the  jury  certain  proposed  instructions  to  the  eftect  that  chap.  27S^ 
laws  of  1874,  so  far  as  it  related  to  such  railway  from  Madison  to 
Janesville,  is  unconstitutional  and  void.  The  opinion  by  the 
chief-justice  on  the  second  application  for  an  injunction,  above  men- 
tioned, disposes  of  these  exceptions  adversely  to  the  defendant,  and 
further  discussion  of  the  questions  there  considered  and  determined 
is  uunecessarv. 

The  exceptions  must  be  overruled  and  the  case  remanded,  with 
directions  to  the  circuit  court  to  proceed  therein  to  judgment. 

State  op  Wisconsin, 

Supreme  Court: 

I,  La  Fayette  Kellogg,  clerk  of  the  supreme  court  of  the  State  of 
Wisconsin,  do  hereby  certify  that  I  have  compared  the  above  and 
foregoing  with  the  original  opinion  of  the  court  on  file  in  my  of- 
fice  m  the  above  entitled  cause,  and  that  it  is  a  correct  transcript 
therefrom. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  at  Madison,  the  12th  day  of  June,  A.  D. 
1875. 

[sup.  ct.  seal.]  la  FAYETTE  KELLOGG, 

Cle^'k  of  Supreme  Court  of  Wisconsin. 

(Indorsed  as  follows,  to  wit:)  State  of  Wisconsin,  Supreme  Court. 
State  of  Wisconsin  against  L.  D.  Stone.  Certified  copy  of  opinion 
by  Lyon,  J.  Filed  June  17,  1875.  B.  C.  Slaughter,  d'p'ty  clerk. 
Fee  for  this  copy,  $1.75. 

State  of  Wisconsin, 

Circuit  Court  for  Dane  County^  Dane  County^  ss: 

I,  B.  Esser,  clerk  of  the  circuit  court  in  and  for  the  county  of 
Dane  and  State  aforesaid,  do  hereby  certify  that  I  have  compared 
the  foregoing  and  annexed  copy  of  files  and  records  with  the  origi- 
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nal  now  of  file  and  of  record  in  my  office,  wherein  the  State  of 
Wisconsin  is  plaintiff  and  L.  D.  Stone  is  defendant,  and  that  the 
same  is  a  true  and  correct  transcript  of  said  originals,  and  the 
whole  thereof. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court,  at  Madison,  this  17th  day  of  August,  A.  D. 
one  thousand  eight  hundred  and  seventy-five. 

[seal.]  B.  ESSER,  Clerk, 

Judge's  certificate. 

State  of  Wisconsin, 

Circuit  Court  of  Dane  County^  ss: 

I,  Alva  Stewart,  judge  of  the  ninth  judicial  circuit  of  the  State  of 
Wisconsin,  and  presiding  judge  of  said  court,  do  hereby  certify  that 
the  within  attestation  to  the  foregoing  exemplification  of  the  Judg- 
ment-roll, wherein  the  State  of  Wisconsin  is  plaintiff  and  L.  D. 
Stone  is  defendant,  is  in  due  course  of  law;  that  B.  Esser  is  the  clerk 
of  said  court;  that  I  am  well  acquninted  with  his  hand  writing,  and 
that  his  signature  to  said  attestation  is  genuine. 

Witness  my  hand,  at  Madison,  this  17th  day  of  August,  A.  D. 
1875. 

ALVA  STEWART,  Judge. 

United  States  of  America,  ss: 

[seal.]  The  president  of  the  United  States  of  America  to  the  judge 
of  the  circuit  court  for  Daae  County,  in  the  State  of  Wisconsin, 
greeting: 

Because  in  the  record  &  proceedings,  as  also  in  the  rendition  of 
judgment  in  a  plea  which  is  in  the  said  circuit  court  for  Dane 
County,  in  the  State  of  Wisconsin,  before  you,  being  the  highest 
court  of  law  or  equity  of  said  State  in  which  a  decision  could  be 
had  in  said  suit  between  the  State  of  Wisconsin,  plaintiff,  and  L.  D. 
Stone,  defendant,  wherein  was  drawn  in  question  the  validity  of  a 
statute  of  or  an  authority  exercised  under  said  State,  on  the  ground 
of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  was  in  favor  of  such  their  valid- 
ity, a  manifest  error  hath  happened,  to  the  great  damage  of  the 
said  L.  D.  Stone,  as  by  the  complaint  appears,  and  it  being  fit  that  the 
error,  if  any  there  hath  been,  should  be  duly  corrected,  and  full  and 
speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  you 
are  hereby  commanded,  if  judgment  be  therein  given,  that  then, 
under  your  seal,  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concerning  the  same,  to 
the  Supreme  Court  of  the  United  States,  together  with  this  writ, 
so  that  you  have  the  same  at  Washington  on  the  second  Monday  of 
October  next,  in  the  Supreme  Court  to  be  then  and  there  held,  that, 
the  record  and  proceedings  afor^aid  being  inspected,  the  said  Su- 
preme Court  may  cause  further  to  be  done  therein  to  correct  that 
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error  that  of  right  and  according  to  law  and  custom  of  the  United 
States  should  be  done. 

Witness  the  honorable  Morrison  R.  Waite,  Chief-Justice  of  the 
said  Supreme  Court  of  the  United  States,  this  ninth  dav  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
five,  and  of  the  Independence  of  the  United  States  the  one  hun- 
dredth. 

EDWARD  KURTZ, 
Clerk  U,  S.  Circuit  Court  for  Easfn  Dist,  of  Wisconsin, 

(Indorsed;)  Allowed  July  14, 1875.  Alva  Stewart,  judge.  Filed 
July  14,  1875.    B.  C.  Slaughter,  deputy  clerk. 

The  United  States  of  America  to  the  State  of  Wisconsin,  greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  Su* 
preme  Court  of  the  United  States  to  be  holden  at  Washington  on 
the  second  Monday  of  October  next,  pursuant  to  a  writ  of  error 
filed  in  the  office  of  the  clerk  of  the  circuit  court  for  Dane  County^ 
State  of  Wisconsin,  wherein  L.  D.  Stone  is  plaintiff  in  error  and 
you  are  the  defendant  in  error,  to  show  cause,  if  any  there  be,  why 
the  judgment  rendered  against  the  said  plaintiff  in  error,  as  in  the 
said  writ  of  error  mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  honorable  Alva  Stewart,  judge  of  the  circuit  court 
of  Dane  County,  State  of  Wisconsin,  this  thirteenth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-five. 

ALVA  STEWART,  Judge. 

(Indorsed:)  Supreme  Court  United  States  of  America.  L.  D. 
Stone,  plaintiff  in  error,  vs.  The  State  of  Wisconsin,  defendant  in  er- 
ror.   Citation. 

Due  service  of  the  within  citation  admitted,  July  14,  1875. 

A.  SCOTT  SLOAN, 

Atty,  Genl, 
Piled  July  14, 1875.    B.  C.  Slaughter,  deputy  clerk. 

Know  all  men  by  these  presents,  that  we,  Sherman  S.  Merrill  and 
John  W.  Cary,  both  of  the  city  of  Milwaukee,  State  of  Wisconsin, 
are  held  and  firmly  bound  unto  the  State  of  Wisconsin  in  the  full  and 
just  sum  of  five  hundred  dollars,  to  be  paid  to  the  said  State  of  Wis- 
consin, its  certain  attorney  or  assigns,  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  ad- 
ministrators, jointly  &  severally,  by  these  presents.  Sealed  with  our 
seals  and  dated  this  14th  day  of  July,  A.  D.  1875. 

Whereas,  lately,  at  a  circuit  court  held  in  and  for  Dane  County, 
in  a  suit  depending  in  said  court  between  the  State  of  W^isconsin, 
plaintiff,  and  L.  D.  Stone,  defendant,  judgment  was  rendered  against 
the  said  L.  D.  Stone,  and  the  said  L.  D.  Stone  having  obtained  a 
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writ  of  error  issuing  out  of  the  Supreme  Court  of  the  United  States 
and  filed  a  copy  thereof  in  the  clerk's  oflSce  of  the  said  court  of 
Dane  County,  to  reverse  the  said  judgment  in  the  aforesaid  suit,  and 
a  citation  directed  to  the  said  State  of  Wisconsin,  citing  and  ad- 
monishing to  be  and  appear  at  the  Supreme  Court  of  the  United 
States  to  be  holden  at  W  ashington  the  second  Monday  of  October 
next: 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the 
said  L.  D.  Stone  shall  prosecute  said  writ  of  error  to  efiect,  and 
answer  all  damages  and  costs  if  he  fails  to  make  good  his  plea,  then 
the  above  obligation  to  be  void;  else  to  remain  in  full  force  and 
virtue. 


S.  S.  MERRILL.     Tsbal. 


JOHN  W.  CARY.  [sEAi 


:] 


In  presence  of — 

Melbbet  B.  Cary. 


(Indorsed:)  Supreme  Court  United  States  of  America.  L.  D. 
Stone,  plaintiff  in  error,  vs.  The  State  of  Wisconsin,  defendant  in 
error.  Bond  approved  July  14, 1875.  Alva  Stewart,  judge.  Filed 
July  14, 1875.    B.  C  Slaughter,  dep'ty  clerk. 

Return  to  Supreme  Court. 

State  of  Wisconsin, 

Circuit  Court  for  Dane  County^  Dane  County^  as. 

I,  B.  Esser,  clerk  of  said  court,  do  hereby  certify  that  the  foregoing 
and  annexed  paper  writings  are  the  original  writ  of  error,  citation,  and 
bond  on  appeal,  and  exemplified  transcript  of  all  the  files,  records,  and 
proceedings  which  have  been  filed  in  my  office  in  the  action  where- 
in the  State  of  Wisconsin  is  plaintiff  and  L.  D.  Stone  is  defendant, 
and  that  the  same  are  hereby  transmitted  to  the  judges  of  the  Su- 
preme Court  of  the  United  States  of  America,  in  pursuance  of  said 
notice  of  appeal. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court,  at  the  clerk's  office,  in  the  city  of  Madison, 
this  17th  day  of  August,  A.  D.  1875. 

[seal.]  B.  ESSER,  Clerk. 

(Indorsement  on  cover:)  No  589.  L.  D.  Stone,  plaintiff  in  error, 
vs.  The  State  of  Wisconsin.  Wisconsin,  Dane  county  cir.  ct.  Filed 
14th  September,  1875. 
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BRIEF  OF  ARGUMENT  OF  B.  C.  COOK, 

OF  COUNSEL  FOR    APPELLANTS  AND  PLAINTIFFS  IN  ERROR. 


Statement  of  tlie  Case. 

The  facts  necessary  to  be  considered  in  this  case  are  : 

That  the  Wisconsin  and  Superior  Railroad  Company,  by  its  char- 
ter passed  June  3,  1856,  was  authorized  to  construct,  complete,  and 
perpetually  to  have,  use  and  enjoy,  maintain  and  operate  a  railroad 
from  Fond  du  Lac  to  the  north  line  of  this  State,  and  to  operate 
its  road  in  connection  with  any  road  which  might  connect  with  it, 
or  to  connect  with  such  railroad,  or  either  of  them,  upon  such 
terms  as  should  be  mutually  a^eed  upon,  and  to  demand  and  re- 
ceive such  sums  of  money  for  the  transportation  of  persons  or  prop- 
erty as  it  from  time  to  time  should  deem  reasonable;  said  company 
was  authorized  to  borrow  any  sums  of  money  and  to  execute  its 
bonds  and  mortgage  its  property  to  secure  the  payment  of  the 
same:  and  it  should  have  title  in  fee  simple  to  the  lands  acquired 
by  it  in  pursuance  of  said  act. 

That  the  Madison  and  Beloit  Railroad  Company  was  incorpora- 
ted August  19,  1848,  and  authorized  to  construct  a  railroad  from 
Beloit  to  Madison,  to  make  all  needful  rules,  regulations  and  by- 
laws touching  the  business  of  said  compan}^  and  to  regulate  the 
amount  of  tolls  and  the  manner  of  collecting  the  same,  for  the  bus- 
iness done  upon  said  road;  and  that  said  company  should  be  auth- 
orized to  connect  its  road  with  the  road  of  any  railroad  company  in 
the  State  of  Illinois,  or  become  part  owner  or  lessee  of  any  railroad 
in  said  State,  and  that  any  railroad  company  in  the  State  of  Illinois, 
duly  organized  under  the  laws  of  said  State,  misht  connect  its  road 
with  the  road  of  said  company,  and  might,  in  like  manner,  with  the 
consent  of  said  company,  become  part  owner  or  lessee  of  said  com- 
pany, or  any  of  its  branches,  or  any  portion  thereof  situated  in  the 
State  of  Wisconsin. 

The  name  of  the  road  was  changed  to  that  of  Rock  River  Valley 
Union  Railroad,  February  9,  1850,  and  said  company  was  fully  and 
expressly  authorized  to  borrow  money  and  issue  its  bonds  and  mort- 
gages to  secure  the  same. 

By  act  of  the  legislature  of  Wisconsin  of  March  10,  1855,  the 
Rock  River  Valley  union  Railroad  Company,  in  Wisconsin,  and  the 
Illinois  and  Wisconsin  Railroad  Company,  in  Illinois,  were  author- 
ized to  consolidate  their  capital  stock,  to  make  the  two  companies 
one,  and  to  place  the  afifairs  of  the  two  companies  under  one  board 
of  directors,  etc.;  and  said  companies  were  so  consolidated  March 
30,  1855,  under  the  name  of  the  Chicago,  St.  Paul  and  Fond  du  Lac 
Railroad  (-ompany.  A  portion  of  said  Illinois  and  Wisconsin  Rail- 
road was  in  the  State  of  Illinois,  and  this  company  was  authorized 
by  the  law  of  Illinois,  passed  February  12, 1851,  to  consolidate  with 
any  railroad  then  incorporated,  or  that  might  be  incorporated,  in 
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Wisconsin,  under  the  control  of  a  joint  boara  of  directors,  and  up- 
on such  terms  as  might  be  agreed  upon. 

The  act  of  the  Wisconsin  legislature,  parsed  February  12,  1857, 
authorized  the  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Com- 
pany and  the  Wisconsin  and  Superior  Railroad  Company  to  con- 
solidate their  capital  stock  and  franchises,  and  conferred  upon  the 
consolidated  company  all  the  rights  and  franchises  which  belonged 
to  either  company.  This  consolidation  was  made  March  5,  1857, 
undpr  the  name  of  the  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad 
Company. 

March  li,  1859,  an  act  was  passed  by  the  legislature  of  Wiscon- 
sin providing  that,  if  the  Chicago,  St.  Paul  and  Fond  du  Lac  Rail- 
road should  be  sold  by  virtue  of  any  mortgage  given  by  it,  the  pur- 
charers,  if  desiring  to  form  a  corporation  under  and  by  virtue  of  the 
laws  of  that  State,  or  the  States  of  Illinois  or  Michigan,  or  any  or 
all  of  said  States,  might  file  a  certificate  with  the  Secretary  of  State, 
&c.,  and  said  corporation  should  possess  all  the  powers,  authorities 
and  capacities  acquired  by  the  purchasers  or  possessed  by  the  said 
Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company  by  virtue  of 
any  law  of  the  State  of  Wisconsin,  or  of  the  States  of  Illinois  or 
Michigan.  On  February  19, 1859,  the  legislature  of  Illinois  passed 
an  act  by  which  the  same  power  was  conferred  upon  the  purchas- 
ers of  the  said  railroad  in  the  State  of  Illinois  that  was  conferred 
upon  the  purchasers  thereof  in  the  State  of  Wisconsin  by  the  act 
of  March  14,  1859,  aforesaid. 

June  2,  1859,  the  whole  railroad,  its  property  and  franchises,  was 
sold  as  an  entire  road  in  both  States.  June  6th,  1859,  the  purchas- 
ers of  said  road  becfime  incorporated  in  Illinois  and  Wisconsin 
under  the  acts  of  February  19  and  March  14, 1859,  aforesaid,  under 
the  name  of  the  Chicago  and  Northwestern  Railway  Company. 

March  8,  1862,  an  act  was  passed  by  the  legislature  of  Wisconsin 
recognizing  the  Chicago  and  Northwestern  Railway  Company  as 
the  successor  of  the  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad 
Company,  and  conferring  upon  it  all  the  rights,  privileges,  powers 
and  authority  contained  in  the  charters  of  the  Chicago,  St.  Paul  and 
Fond  du  Lac  and  the  Wisconsin  and  Superior  Railroad  companies. 

The  Galena  and  Chicago  Union  Railroad  Company  was  incorpor- 
ated in  Illinois  January  13,  1836,  and  by  its  charter  was  authorized 
expressly  to  prescribe  the  manner  in  which  its  railroad  should  be 
used,  the  rates  of  toll  for  the  transportation  of  persons  or  property 
thereon,  and  to  borrow  money  and  to  give  its  bonds  and  mortgages 
therefor. 

June  2, 1864,  the  Chicago  and  Northwestern  Railway  Company 
and  the  Galena  and  Chicago  Union  Railroad  Company  consolida- 
ted their  franchises  and  property  into  one  corporation  by  the  name 
of  the  Chicago  and  Northwestern  Railway  Company,  which  consol- 
idation was  made  in  pursuance  of  the  laws  of  Illinois  and  Wiscon- 
sin, and  was  ratified  bv  the  laws  of  both  States  after  it  was  made; 
and  the  consolidated  company  became  possessed  of  all  the  powers 
and  franchises  which  had  been  conferred  by  the  laws  of  the  State 
of  Illinois  upon  the  Chicago  and  Northwestern  Railway  Company 
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or  the  Galena  and  Chicago  Union  Railroad  Company,  or  by  the 
laws  of  the  State  of  Wisconsin  upon  the  Wisconsin  and  Superior 
Railroad  Company,  or  upon  the  Chicago,  St.  Paul  and  Fond  du 
Lac  Railroad  Company,  or  upon  the  Chicago  and  Northwestern 
Railway  Company,  among  which  powers  was  the  right  to  fix  its 
rates  of  compensation  for  the  transportation  of  persims  and  proper- 
ty. Each  of  said  companies,  in  pursuance  of  their  charter*,  issued 
bonds  for  money  used  in  the  construction  of  its  road,  and  secured 
the  same  by  mortgaaje  of  all  its  property  and  fr  mchises. 

The  consolidated  Chicago  and  Northwestern  Railway  Company 
issued  its  bonds  to  the  amount  of  $48,000,000  to  consolidate  the  deb^ 
of  all  the  foregoing  corporations.  Each  of  said  complainants  is  the 
holder  of  large  amounts  of  the  bonds  of  some  of  the  companies  that 
have  become  consolidated  with  the  Chicago  and  Northwestern  Rail- 
way Company  and  of  said  last  named  company  itself,  which  has  ex- 
ecuted its  trust  deed  to  the  Union  Trust  Company,  one  of  the  com- 
plainants, to  secure  said  bonds  said  trust  deed  covers,  its  entire  prop- 
erty and  franchises. 

AH  of  the  laws  aforesaid  are  printed  with  the  bill  in  this  case, 
and  a  full  list  of  the  bonds  issued  by  each  of  said  companies  is  given 
in  the  bill,  with  copies  of  the  bonds  and  trust  deeds. 

March  11,  1874,  an  act  was  passed  by  the  legislature  of  Wiscon- 
sin, known  as  the  "  Potter  Law,"  by  which  a  certain  schedule  of 
rates  of  compensation  for  the  transportation  of  persons  and  proper- 
ty was  fixed,  and  the  railroad  company  was  proiiibited  from  charg- 
ing any  greater  rates,  under  very  heavy  penalties  to  be  inflicted 
both  upon  the  company  itself  and  its  agents.  They  are  made  liable 
to  heavy  penalties  for  refusing  to  receive  for  transportation  any 
freight  on  account  of  the  prescribed  compensation  bein^  too  low, 
or  for  any  attempt  to  violate  or  evade  any  of  the  provisions  of  the 
act,  and  the  railroad  commissioners  are  authorized  further  to  re- 
duce the  rates  specified  in  the  act. 

The  averments  of  the  bill  which  are  admitted  by  the  demurrer, 
are  as  follows: 

First. — The  company  will  not  derive  from  all  its  sources  of  reve- 
nue a  sufficient  sum  of  money  to  pay  the  operating  expenses  of  said 
railway  and  to  pay  the  interest  upon  its  bonds  given  for  money 
necessarily  expended  in  the  construction  and  equipment  of  its  rail- 
way without  paying  the  interest  upon  its  bonds  or  making  any  pro- 
vision for  a  sinking  fund  to  retire  its  bonds  as  they  become  due,  if 
its  railroad  is  conducted  and  operated  in  accordance  with  the  provi- 
sions of  said  act  of  March  11,  1874. 

Second. — That  the  sole  security  for  the  payment  of  the  bonds 
aforesaid  is  the  railroad,  its  equipment  and  appurtenances  as  de- 
scribed in  the  trust  deed  given  to  secure  the  same,  and  that,  if  said 
railroad  is  operated  under  the  provisions  of  that  act,  for  the  rates  of 
freight  and  fare  therein  specified,  instead  of  yielding  any  return 
whatever  to  the  owners  of  said  road,  the  same  will  be  operated 
at  a  loss,  and,  consequently,  the  value  of  the  road  will  be  destroyed 
and  the  security  given  for  the  bonds  held  by  the  complainants  will 
be  destroved  and  the  bonds  will  become  worthless. 
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Third. — That  the  classses  of  freight  established  bj  said  act  are 
different  from  the  classification  of  freight  established  by  the  States 
of  Illinois,  Iowa  or  Minnesota  for  the  transportation  of  freight  upon 
the  same  road,  and  that  it  is  prjwtically  impossible  to  carry  on  the 
business  of  transportation  of  freight  from  the  State  of  Wisconsin 
to  either  of  those  States  in  pursuance  of  the  provisions  of  the  laws 
of  the  several  States. 

Fourth,, — That  the  defendants,  the  Railroad  Commissioners  and 
the  Attorney-General,  have  instituted  a  large  number  of  prosecu- 
tions against  the  agents  of  said  company,  and  are  about  to  com- 
mence many  suits  and  prosecutions  to  enforce  the  provisions  of  said 
act;  and  an  injunction  is  asked  to  prevent  the  institution  of  new 
suits,  and  to  restrain  the  commissioners  from  further  reducing  the 
rates  of  fare  and  freight. 

Points, 

> 

I. 

Upon  the  facts  admitted  in  this  record,  the  enforcement  of  the 
"  Potter  Law  "  would  be  to  take  the  property  of  the  railroad  com- 
pany without  juBt  compensation.  Miller  vs.  The  State,  15  Wal- 
lace, 498;  Commonwealth  vs.  Essex  Company,  13  Gray,  268:  Tuck- 
ahoe  Canal  Co.  vs.  Tuckahoe  R.  R.  Co.,  11  Leigh,  42. 

II. 

No  such  power  is  given  by  the  reservation  in  the  constitution  of 
the  State  of  Wisconsin  to  alter  ajid  repeal  the  charters  of  corpora- 
tions. Loan  Association  vs.  Topeka,  20  Wallace,  662;  Eaton  vs. 
Boston,  Concord  and  Montreal  R.  R.  Co.,  51  N.  H.,  504;  Wyneha- 
mer  vs.  People,  13  N.  Y.  378,433;  Walker  vs.  0.  C.  &  N.  R.  R.Co., 
103  Mass.,  10,  14;  People  vs.  Kerr,  37  Barbour,  257,  399;  Nevins 
vs.  City  of  Peoria.  44  111.,  500;  Pumpelly  vs.  Greenbay  Co.,  13 
Wallace,  177. 

in. 

The  enforcement  of  the  act  complained  of  would  be  a  violation 
of  the  contract  contained  in  the  several  charters  of  the  railroad 
company.  The  State  Freight  Tax,  15  Wallace,  257;  The  Dela- 
ware Railroad  Tax,  18  Wallace,  226;  Tuckahoe  Canal  Co.  vs.  Tuck- 
ahoe R.  R.  Co.,  11  Leigh,  42. 

IV. 

It  would  be  a  violation  of  the  contract  made  between  the  cor- 
poration of  the  State  of  Wisconsin  and  the  corporation  of  the 
State  of  Illinois,  which  was  consolidated  under  the  laws  of  the  two 
States. 

Act  of  the  legislature  of  Wisconsin  conferring  powers,  etc.,  on 
the  C.  &  N.  W.  R'y  Co.,  passed  March  8, 1862. 
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V. 

It  would  be  depriving  the  creditors  of  the  complainant  company 
of  the  security  for  the  payment  of  their  demands,  and  would  be  a 
violation  of  the  contract  made  with  them. 

The  United  States  vs.  Portland  Canal  Co.    ( Not  yet  reported.) 

Argument. 

The  questions  arising  in  this  case,  stated  in  the  simplest  form,  are: 

First  Has  the  legislature  of  Wisconsin  the  right  to  decree  that 
this  railroad  company  shall  not  charge  and  receive  a  reasonable 
compensation  for  the  use  of  its  property,  the  personal  services  of  its 
agents,  and  the  risk  it  assumes  in  relation  to  the  persons  and  prop- 
erty transported  over  its  railroads? 

Second. — Can  this  company  be  compelled  to  transport  persons 
and  property  over  its  road,  and  to  assume  the  risks  of  a  common 
carrier  in  relation  to  persons  and  property,  without  compensation? 

Cpon  these  questions  I  make  the  following  points: 

The  charters  of  the  several  railroad  companies  are  contracts  be- 
tween the  State  and  such  companies.  Story's  Commen.  on  Consti- 
tu..  Sees.  1886-7-8;  Wales  vs.  Stetson,  2  Mass.,  146;  Dartmouth 
College  vs  Woodward,  4  Wheaton,  618;  Binghamton  Bridge  Case, 
3  Wallace,  71;  Holyoke  Co.  vs.  Lyman,  15  Wallace,  511;  Tomlin- 
son  vs.  Jesup,  15  Wallace,  457;  Wilmington  R.  R.  Co.  vs.  Field,  13 
Wallace,  266;  Delaware  R.  R.  Tax  Case,  18  Wallace,  225. 

Consequently,  the  right  of  this  company  to  fix  its  own  rates  of 
fare  and  freight  is  incontrovertible,  unless  the  contract  contained  in 
the  several  charters  is  modified  by  the  following  provision  of  the 
Constitution  of  the  State  of  Wisconsin: 

"Corporations  without  banking  powers  or  privileges  may  be 
formed  under  general  laws,  but  shall  not  be  created  by  special  act, 
except  for  municipal  purposes,  and  in  cases  where,  in  the  judgment 
of  the  legislature,  the  object  of  the  corporation  can  not  be  attained 
under  general  laws.  All  general  laws  or  special  acts  enacted  under 
the  provisions  of  this  section  may  be  altered  or  repealed  at  any 
time  after  their  passage.^' 

The  question  is,  what  could  the  legislature  rightfully  do  under 
this  reservation  of  power? 

That  there  is  some  limit  to  the  power  of  the  legislature  in  deal- 
ing with  a  corporation  seems  to  be  settled.  In  the  case  of  Miller 
vs.  The  State,  15  Wallace,  498,  this  court  says:  "Power  to  legislate, 
founded  upon  such  a  reservation  in  a  charter  to  a  private  corpora- 
tion, is  certainly  not  without  limit;  and  it  may  well  be  admitted 
that  it  can  not  be  exercised  to  destroy  or  to  take  away  rights  ac- 
quired by  virtue  of  such  a  charter,  and  which,  by  a  legitimate  use 
of  the  powers  granted,  have  become  vested  in  the  corporation;  but 
it  may  safely  be  affirmed  that  the  reserved  power  may  be  increased 
to  almost  any  extent  to  carry  into  effect  the  original  purpose  of  the 
grant,  or  to  secure  the  due  administration  of  its  affairs  so  as  to  pro-  • 
tect  the  rights  of  stockholders  and  of  creditors,  and  for  the  proper 
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disposition  of  its  assets.  Such  a  reservation,  it  is  held,  will  not 
warrant  the  legislature  in  passing  laws  to  change  the  control  of  an 
institution  from  one  religious  sect  to  another,  or  to  convert  the  fund 
of  the  donors  to  any  new  use  inconsistent  with  the  intent  and  pur- 
pose of  the  charter,  or  to  compel  subscribers  to  the  stock  wnose 
subscriptions  are  conditional,  to  waive  any  of  the  conditions  of  their 
contract." 

In  the  case  of  Commonwealth  vs  Essex  Co.,  13  Gray,  252,  Shaw, 
C.  J.,  says:  'The  power  to  amend  or  alter  must  have  some  limit, 
though  it  is  difficult  to  define  it.  Suppose  an  authority  has  been 
given  by  law  to  a  railroad  corporation  to  purchase  a  lot  of  land  for 
purposes  connected  with  its  business,  and  they  purchased  such  lot 
from  a  third  party;  could  the  legislature  prohibit  the  company  from 
holding  it?  If  so,  in  whom  could  it  vest?  Could  the  legislature 
direct  it  to  revest  in  the  grantor,  or  escheat  to  the  public;  or  how 
otherwise?" 

If  the  power  to  repeal  the  charter  of  a  railroad  company  without 
compensation  to  the  company  be  admitted,  for  the  sake  of  the  argu- 
ment, yet  it  is  manifest  that  a  repeal  of  the  charter  leaving  to  the 
company  the  absolute  right  to  dispose  of  or  to  remove  its  property, 
its  iron,  ties,  fences,  buildings,  structures  and  equipment,  might  be 
a  far  less  injury  to  the  company  than  the  power  to  compel  it,  by 
heavy  penalties,  to  maintain  and  operate  its  road  without  any  com- 
pensation. It  is  the  nature  and  extent  of  the  power  to  alter  the 
charter  only  with  which  we  have  to  do  in  this  case. 

Does  this  clause  in  the  constitution  give  the  right  to  the  legisla- 
ture to  say  that,  hereafter,  this  railroad  company  shall  maintain 
and  operate  its  road  and  be  subject  to  all  the  liabilites  of  a  com- 
mon carrier  for  hire  without  any  compensation  whatever?  Does  it 
give  the  legislature  the  right  to  require  this  company,  without  com- 
pensation to  furnish  locomotives  and  cars  to  operate  some  connect- 
ing road  upon  the  ground  that  the  public  interest  will  be  promoted 
thereby?  I  insist  that  the  true  limit  of  authority  of  the  legislature 
may  be  defined  as  follows; 

1.  The  legislature  cannot,  by  any  alteration  of  the  charter  of 
this  company,  take  away  any  right  not  conferred  upon  the  com- 
pany by  the  charter. 

2.  The  legislature  can  not,  by  an  alteration  of  the  charter  take 
the  property  of  the  company  for  public  use  without  just  compen- 
sation. 

In  discussing  the  question  whether  the  right  to  take  reasonable 
compensation  for  the  transportation  of  persons  and  property  on  its 
road  is  a  franchise  conferred  by  the  character,  or  is  an  incident  to 
the  ownership  of  the  property,  I  shall  assume  that  if  it  is  a  right 
which  belongs  to  the  company  as  a  necessary  incident  to  the  owner- 
ship of  its  property,  and  does  not  depend  upon  the  charter,  then 
the  mere  power  to  alter  the  charter  does  not,  of  itself,  include  the 
right  to  forbid  the  company  from  receiving  such  reasonable  com- 
pensation for  the  use  of  its  property.  If  a  railroad  company  whose 
charter  only  conferred  the  ri'ght  to  build  and  operate  a  railroad  and 
was  silent  as  to  any  right  to  demnnd  compensation  for  the  trans- 
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the  stock-holders,  it  being  protected  by  the  constitution  of  the 
United  States;  so  that,  no  public  necessity  would  have  justified  the 
legislature  in  destroying  the  contract,  even  upon  making  compen- 
sation. But  the  constitution  of  the  United  States  and  of  the  State 
of  Wisconsin  each  contain  a  provision  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensat  on,  and  this 
clause  of  the  constitution  entered  into  and  became  a  part  of  the 
contract  as  well  as  the  clause  which  provides  that  the  legislature 
may  alter  or  repeal  the  charters  of  corporations.  Both  must  be  con- 
strued together.  The  right  to  make  any  alteration  of  the  charter 
which  the  legislature  may  see  fit  to  make,  may  be  conceded  for  the 
sake  of  the  argument,  but  it  would  by  no  means  follow  that  such 
change  of  the  charter  could  be  made  without  compensating  the 
company  for  its  property  if  the  property  was  thereby  taken  away. 
For  instance,  is  it  in  the  power  of  the  legislature,  by  an  d- 
teration  in  the  charter  of  the  Chicago  &  Northwestern  Rail- 
way Company,  to  provide  that  it  shall  furnish  ten  locomotives 
and  fifty  cars  to  be  used  on  some  other  road,  because  the 
public  interest  would  be  promoted  thereby,  and  this  without 
compenbation?  or  that  a  certain  locomotive  or  car  belonging  to 
this  company  should  be  transferred,  without  compensation,  to 
another  company?  If  this  could  be  done,  it  would  be  for  the  rea- 
son that  there  are  rights  of  property  beyond  the  sphere  of  legisla- 
tion. I  quote  from  the  opinion  of  this  court  in  tne  case  of  Loan 
Association  vs.  Topeka,  20  Wallace,  662: 

^^  It  must  be  conceded  that  there  are  such  rights  in  every  free 
government  beyond  the  control  of  the  State.  A  government  which 
recognized  no  such  rights,  which  held  the  lives,  the  liberty,  and  the 
property  of  its  citizens  snbject  at  all  times  to  the  absolute  dispo- 
sition and  unlimited  control  of  even  the  most  democratic  depository 
of  power,  is  after  all  but  a  despotism.  It  is  true  it  is  a  despotism 
of  the  many,  of  the  majoritv,  if  you  choose  to  call  it  so,  but  it  is 
none  the  less  a  despotism.  It  may  well  be  doubted  if  a  man  is  to 
hold  all  that  he  is  acustomed  to  call  his  own,  all  in  which  he  has 

E laced  his  happiness,  and  the  security  of  which  is  essential  to  that 
appiness,  under  the  unlimited  dominion  of  others,  whether  it  is 
not  wiser  that  this  power  should  be  exercised  by  one  man  than  by 
many." 

^^  The  theory  of  our  governments.  State  and  National,  is  opposed 
to  the  deposit  of  unlimited  power  anywhere.  The  executive,  the 
legislative,  and  the  judicial  branches  of  these  governments  are  all 
of  limited  and  defined  powers. 

"  There  are  limitations  on  such  power  which  grow  out  of  the  es- 
sential nature  of  all  free  governments;  implied  reservations  of  in- 
dividual rights,  without  which  the  social  compact  could  not  exist, 
and  which  are  respected  by  all  governments  entitled  to  the  name. 
No  court,  for  instance,  would  hesitate  to  declare  void  a  statute 
which  enacted  that  A.  and  B.  who  were  husband  and  wife  to  each 
other,  should  be  so  no  longer,  but  that  A.  should  thereafter  be  the 
husband  of  C,  and  B.  the  wife  of  D.    Or  which  should  enact  that 
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the  homestead  now  owned  by  A.   should  no  longer  be  his,   but 
should  henceforth  be  the  property  of  B." 

If  the  legislature,  under  the  reserved  right  to  alter  the  charter  of 
this  company,  has  the  right  to  deprive  the  company  of  its  property 
for  the  public  use  without  compensation,  then  clearly  the  right  has 
no  limit,  and  the  legislature  may  do  what  it  pleases  with  any  por- 
tion of  the  property,  whether  lands,  cars  or  locomotives.  But  if  it 
be  true — as  I  have  endeavored  to  show — that  the  legislature  has  not 
the  right  under  the  reservation  in  the  constitution  to  deprive  this 
railroad  company  of  its  property,  without  just  compensation,  then 
the  question  is  narrowed  to  this:  Does  the  Dili  show  a  state  of  facts 
which  constitutes  such  a  taking? 

The  averments  of  the  bill  necessary  to  be  considered  in  determ- 
ining the  question  may  be  stated  as  follows:  The  company  has 
constructed  and  equipped  its  roads  at  an  expense  of  many  millions 
of  dollars:  For  a  portion  of  this  money  which  it  has  borrowed  it 
has  given  its  bonds,  secured  by  a  trust  deed  upon  its  property  and 
franchises:  The  act  complained  of  compels  the  company,  under 
heavy  penalties  imposed  upon  both  itself  and  its  agents,  to  operate 
its  road  without  interruption  or  cessation:  The  company  is  not  al- 
lowed to  rec^eive  a  sufficient  amount  to  pay  the  operating  expenses 
of  the  road  and  the  interst  upon  the  bonds  given  for  money  ex- 
pended in  constructing  the  road,  without  paying  any  dividends  to 
its  stockholders  or  providing  a  sinking  fund  JPor  the  payment  of  its 
bonds:  The  roads — ^if  operated  under  the  act — will  be  run  at  a  loss, 
their  value  be  entirely  destroyed  and  the  value  of  the  complainants' 
sole  security  for  the  nayment  of  their  bonds  be  entirely  destroyed. 

Or,  if  reduced  to  the  simplest  form,  the  averment  is,  that  the 
company  will  be  perpetually  deprived  of  any  beneficial  use  of  its 
property,  and  the  nolders  of  the  bonds  of  the  company  will  be  de- 
prived entirely  of  the  security  upon  which  their  money  was  in- 
vested. 

The  demurrer  admits  these  allegations  of  the  bill  to  be  true,  and 
the  question  is  this:  Is  this  a  taking  of  the  property  of  the  com- 
pany within  the  meaning  of  the  constitution?  It  would  seem  un- 
necessary to  attempt  to  prove  that  the  right  to  a  beneficial  use  of 
property  is  a  necessary  incident  to  its  ownersnip.  In  so  far  as  the 
right  to  use  property  is  limited  to  the  same  extent,  the  ownership 
itself  is  limited.  I  ask  leave  to  refer  to  the  discussion  of  this  point 
in  my  brief  filed  in  the  case  of  the  Winona  and  St.  Peter  Railroad 
Company  vs.  Blake  et  aL,  rather  than  to  repeat  what  I  have  there 
stated.  The  point  has  been  settled  by  the  following  cases:  Eaton 
vs.  Boston,  Concord  and  Montreal  R.  R.  Co.,  51  N.  H.;  Wynehamer 
vs.  People,  13  N.  Y..  378, 433:  Walker  vs.  0.  C.  &  N.  R.  R.  Co.,  103 
Mass.,  10,  14;  People  vs.  Kerr,  37  Bai-bour,  257,  399;  Nevins  vs 
City  of  Peoria,  41  111.,  500;  Pumpelly  vs.  Greenbay  Co.,  13  Wallace, 
177. 

I  insist  that  this  law  does  take  the  property  of  this  company.  A 
substantial  restriction  of  the  right  of  user  may  not  annihilate  all 
the  owner's  rights  in  the  property,  but  it  is  none  the  less  true  that 
a  part  of  the  property  is  taken.    To  take  a  part  is  as  much  forbid- 
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den  by  the  constitution  as  to  take  the  whole.    As  this  case  stands 
before  the  court,  the  simple  question  is:  Is  the  owner  deprived  of 
any  part  of  his  property  when  he  is  deprived  entirely  of  its  bene- 
ficial use? 

In  the  court  below  it  was  insisted,  in  the  broadest  terms,  that  the 
power  of  the  State  over  this  corporation  and  its  property  is  unlimit- 
ed; that  this  company,  by  accepting  its  charter,  under  the  reserva- 
tion contained  in  the  constitution,  had  contracted  that  the  State 
should  have  an  unlimited  power  over  the  company  and  its  property; 
that  the  legislature  might  rep<tal  the  charter  and  take  away  all 
rights  of  the  company  in  any  manner,  and  that  such  powerinclud- 
ed  all  other  rights  to  control  the  use  of  the  property. 

There  are  two  answers  to  this  proposition: 

First, — The  repeal  of  the  charter  would  leave  the  comply  the 
right  to  dispose  of  its  property  or  to  remove  so  much  of  it  as  is 
moveable  from  the  State.  This  law  as  stated  in  the  bill,  compels 
the  company,  under  heavy  penalties,  to  continue  the  use  of  the 
property  in  the  State  without  compensation.  The  company  may 
well  have  had  regard  to  the  contingency  when  the  contract  was 
made,  and  have  been  willing  to  accept  the  same  without  agreeing  to 
be  subject  to  the  greater  risk  and  loss  implied  in  the  other. 

Second. — If  the  State  repeals  the  charter,  the  property  remains 
in  the  company,  and  the  State  can  neither  take  nor  grant  the  road 
to  another.  The  only  efiect  would  be  to  deprive  the  people  of  the 
use  of  the  road  entirely,  while,  were  the  *^  Potter  law"  to  be  en- 
forced, the  State  retains  the  railroad  and  compels  the  company  to 
operat.e  it  without  compensation. 

When  the  stockholders  of  this  company  were  considering  the 
question  whether  they  would  accept  the  charter  and  invest  their 
money  in  the  State  of  Wisconsin,  they  might  well  have  reasoned 
thus  :  The  State  may  repeal  the  charter,  but,  in  so  doing,  she 
would  deprive  her  people  of  the  benefit  of  this  railroad,  which  it  is 
certain  she  will  never  do  without  some  gross  misconduct  on  our 
part;  and  so  we  will  not  be  deterred  from  accepting  the  charter  be- 
cause the  State  may  rescind  the  contract,  for  the  manifest  interest 
of  the  State  will  prevent  such  an  act.  But,  if  the  proposition  had 
been  that  the  State  might  deprive  the  owners  of  this  railroad  of  all 
deneficial  use  of  the  propert}"^  without  compensation  to  the  com- 
pany, and  still  compel  it  to  operate  it  for  the  benefit  of  the  public, 
the  answer  would  have  been  very  different.  The  answer  to  such  a 
proposition  may  be  found  in  the  utter  paralysis  which  has  come 
upon  all  railroad  enterprises  in  Wisconsin — ^no  matter  how  promis- 
ing and  flourishing  they  were  before  the  passage  of  this  law — and 
in  the  fact  that  the  passage  of  the  law  and  the  adjudications  of  the 
courts  under  it  have  utterly  ruined  the  credit  of  American  railroad 
corporations  in  the  money  markets  of  the  world — a  fact  which  is 
abundantly  shown  by  the  consular  reports  to  the  State  Department. 

III. 

The  clause  in  the  State  constitution  authorizing  the  legislature 


APPENDIX  B — LEGAL  PROCEEDINGS.  255 

to  alter  the  charter,  it  is  claimed,  is  a  part  of  the  contract.  Equal- 
ly so  is  the  clause  in  the  same  constitution  that  "  private  property 
snail  not  be  taken  for  public  use  without  just  compensation.^'  This 
company  never  contracted  that  its  property  should  be  taken  for 
public  use  without  compensation.  Therefore  the  question  is  limit- 
ed to  this:  Does  this  law  take  the  property  of  the  company^  And, 
taking  the  statements  of  the  bill  in  this  case  to  be  true,  as  they  stand 
admitted  of  record,  this  question  only  remains:  Is  it  depriving  this 
company  of  its  property  to  take  from  it,  permanently,  all  beneficial 
use  thereof? 

Two  other  points  have  been  made  by  counsel,  not  appearing  in 
this  case: 

First — That  the  railroad  is  a  highway  and  the  State  has  a  pre- 
rogative right  to  control  highways;  consequently,  it  was  part  of 
this  contract  that  the  State  should  have  the  right  to  control  it.  A 
sufficient  answer — but  not  the  only  one — to  this  proposition,  is  the 
fact  that  the  State  never  had  the  prerogative  right,  nor  any  other 
right,  to  compel  one  person  to  transport  the  property  and  person  of 
another  along  any  highway  at  less  than  a  reasonable  compensation, 
if  at  all.  The  right  to  construct  a  railroad,  or  any  other  road,  and 
throw  it  open  to  the  free  use  of  the  public,  is  one  thing;  the  ric^ht 
to  compel  one  man  to  transport  the  person  and  property  of  another 
over  a  public  highwa^^  and  ensure  the  safety  of  botn,  is  wholly  an- 
other; and  no  such  right  was  ever  claimed  by  an}'  constitutional 
government  by  virtue  of  a  prerogative  right  or  any  other  right. 

Second. — It  has  been  insisted  that  the  railroad  and  its  equipment 
and  apurtenances  became  the  property  of  the  State — "  a  part  of  the 
public  domain,  farmed  out  for  administration."  If  it  did  thus  be- 
come a  part  of  the  public  domain,  it  must  have  been  by  contract. 
The  rails,  ties,  locomotives,  and  cars  run  over  the  property  of  the 
stockholders;  and  if  the  property  passed  to  the  public,  it  must  have 
done  so  by  virtue  of  a  contract  to  that  effect  implied  in  the  fact 
that  this  property  had  been  put  into  and  upon  a  railroad.  That 
no  such  contract  can  be  implied  from  the  language  of  the  charter  is 
decided  in  the  following  cases:  The  State  Freight  Tax,  15  Wal- 
lace, 257. 

In  that  case  this  court  says: 

We  concede  the  right  and  power  of  a  State  to  tax  the  franchises 
of  its  corporations,  and  the  right  of  the  owners  of  artificial  high- 
ways, whether  such  owners  be  the  State  or  the  grantees  of  fran- 
chises from  the  State,  to  exact  what  they  please  for  the  use  of  their 
w^s.    That  right  is  an  attribute  of  ownership." 

In  the  Delaware  Railroad  Tax  case,  18  Wallace,  225,  in  speaking 
of  a  railroad  charter,  the  court  says: 

"The  contract  is  clearly  protected  from  legislative  interference, 
whether  the  public  is  interested  in  the  exercise  of  its  franchise,  or 
the  charter  be  granted  for  the  sole  benefit  of  its  incorporators. 

In  the  case  of  the  Tuckahoe  Canal  Company  vs.  Tuckahoe  Rail- 
road Company,  11  Leigh,  42,  speaking  of  a  canal  constructed  by  a 
corporation  under  a  charter  from  the  State,  the  court,  by  Tucker, 
C.  J.,  says: 
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"  The  canal  is  their  own  property  and  property  necessarily  implies 
a  right  in  the  owner  to  the  exclusion  of  all  others." 

IV. 

But  the  precise  words  of  the  charters  negative  the  idea  that  this 
road  and  its  equipment  were  to  dccome  "  a  part  of  the  public  do- 
main." In  the  charter  of  the  Wisconsin  and  Superior  R.  R.  Co., 
one  of  the  constituent  parts  of  this  company's  road,  these  words 
are  used:  |  The  company  is  authorized]  to  purchase  and  manufac- 
ture and  own  rails,  chairs,  spikes,  engines,  cars,  tenders,  and  all 
other  thin^-S  necessary  or  useful  for  the  construction  or  operation 
of  a  railroad,  and  to  sell  the  same."  That  is  very  singular  language 
to  convey  the  idea  that  all  these  things  were  to  become  a  "  part  of 
the  public  domain."  In  the  act  of  March  8,  1862,  passed  after  the 
consolidation,  this  language  occurs:  ^^And  there  is  hereby  con- 
ferred upon  the  said  Chicago  &  Northwestern  Railway  Company  all 
rights,  privileges,  power  and  authority  contained  in  the  ch»ter  of 
said  railway  company,  or  in  the  charter  of  the  Chicago,  St.  Paul 
&  Fond  du  Lac  and  tfie  Wisconsin,  &  Superior  Railroad  Companies, 
to  which  the  said  Chicago  &  Northwestern  Railway  Company  is 
the  successor."  I  think  it  fair  from  this  grant  to  affirm  that  this 
road  and  its  equipment  are  owned  by  the  railroad  company  and  not 
by  the  State.  I  submit,  therefore,  that,  upon  the  admitted  facts 
stated  in  this  record,  the  "  Potter-law  "  does  deprive  the  railroad 
company  of  property  which  it  owns,  without  just  compensation. 

V. 

But  it  also  deprives  the  creditors  of  the  company  of  the  security 
which  they  had  received  for  their  money  loaned  for  the  construction 
and  equipment  of  this  road.  If  the  road  cannot  be  operated  under 
the  law  so  as  to  yield  a  revenue  sufficient  to  pay  interest  upon  its 
bonds  and  operating  expenses,  as  is  alleged  in  the  bill  and  admitted 
by  the  demurrer,  tne  road  is  worthless,  and  the  security  which  its 
creditors  held  is  destroyed.  This  is  precisely  the  principle  declared 
by  Mr.  Justice  Miller  in  the  case  of  the  United  States  vs.  The 
Louisville  and  Portland  Canal  Co.  The  opinion  is  not  yet  reported, 
but  it  was  printed  at  length  in  a  letter  from  the  Secretary  of  War 
to  Congress,  transmitting  papers  relative  to  the  canal  at  the  falls  of 
the  Ohio  river,  December  2, 1872.  The  case  was  this:  On  the  12th 
of  June,  1825,  the  Kentucky  legislature  chartered  a  corporation  by 
the  name  of  the  Louisville  and  Portland  Canal  Company,  to  con- 
struct a  canal  around  the  falls  of  the  Ohio  river,  with  the  right  to 
levy  tolls  on  vessels  passing  through  the  canal.  The  tolls  cofiected 
under  the  limit  of  the  charter  granted  by  the  State  yielded  such  a 
revenue  beyond  what  was  necessary  to  keep  up  the  canal  in  repair, 
that,  by  the  joint  legislation  of  the  State  and  of  the  United  States, 
and  the  consent  of  individual  incorporators,  a  plan  was  adopted  to 
make  the  canal  free,  except  so  far  as  it  might  be  necessary  to  keep 
it  in  repair.    The  stockholders  accepted  this  legislation.    This  plan 
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was  SO  far  carried  out  that,  in  the  year  1855,  all  the  shares  other 
than  those  held  by  the  United  States  had  been  bought  in,  except 
five  shares  left  purposely  in  the  hands  of  individuals  to  qualify  them 
as  directors.  June  1, 1872,  Congress  made  an  appropriation  as  fol- 
lov^s:  "  For  the  continuing  of  tne  w^ork  upon  the  canal  at  the  falls 
of  the  Ohio  river,  $300,000;  and  the  Secretary  of  War  is  hereby  di- 
rected to  report  to  Congress,  at  its  next  session,  or  sooner,  if  prac- 
ticable, the  condition  of  said  canal,  and  the  provisions  necessary  to 
relieve  the  same  from  incumbrance,  with  a  view  to  such  legislation 
as  will  render  the  same  free  to  commerce  at  the  earliest  practicable 
period,  subject  only  to  such  tolls  as  may  be  necessary  for  the  super- 
intendence and  repair  thereof,  which  shall  not,  after  the  passage  ot 
this  act,  exceed  five  cents  per  ton."  The  oflScers  of  the  United 
States,  proceeded  to  use  the  money  as  indicated  in  the  appropria- 
tion, but  were  resisted  by  the  officers  of  the  corporation,  the  offi- 
cers of  the  canal  company  maintaing  that  a  due  regard  to  their  duty 
to  their  bondholders  and  other  creditors  of  the  corporation  forbade 
them  from  accepting  the  appropriation,  either  expressly  or  by  such 
consent  as  inaction  would  imply,  because,  by  so  doing,  they  would 
accept  that  portion  of  the  act  which  reduced  the  tolls  to  five  cents 
per  ton,  which  would  not  yield  a  revenue  sufficient  to  pay  the  obli- 
gations of  said  company.  The  United  States  filed  a  bill  against  the 
company,  to  enjoin  them  from  intertering  with  the  work.  The  ap- 
plication  was  made  to  Mr.  Justice  Miller  for  the  injunction.  In 
giving  his  opinion  he  uses  this  language:  "  There  are  three  parties 
interested  deeply  in  this  trust,  and  in  the  manner  in  which  its  du- 
ties shall  be  discharged,  which  I  name  in  order  of  the  superiority 
of  their  claims,  rather  than  of  their  merits: 

'''First — The  holders  of  bonds  secured  by  the  mortgage  author- 
ized and  placed  under  the  sanction  of  the  legislature  of  Kentucky 
and  of  the  Congress  of  the  United  States. 

''' Second. — Tfie  United  States,  the  holder  of  all  the  stock  in  the 
corporation,  expending  a  million  of  dollars  besides  for  the  benefit 
of  the  canal;  and 

"  Third, — The  public,  the  communit}"^  to  whose  use,  free  of  all 
charges  but  those  necessary  to  keep  it  in  operation,  it  has  been 
solemnlv  dedicated  by  the  legislature  of  Kentucky,  by  the  Congress 
of  the  United  States,  and  by  the  action  of  the  corporation  itself. 

"  As  regards  the  first  of  these,  I  have  no  hesitation  in  expressing 
my  entire  conviction  that  the  bondholders  have  a  lien  upon  the 
revenue  of  the  canal,  and  a  ri^ht  fco  insist  that  the  corporation 
shall  protect  their  revenues  to  the  extent  necessary  to  make  entire- 
ly safe  payment  of  their  debt  and  its  accruing  interest,  and  that 
until  that  debt  is  paid,  or  the  mortgage  satisfied,  or  otherwise  dis- 
charged with  the  consent  of  these  bondholders,  this  right  of  theirs 
remains  with  the  corresponding  duty  of  the  directors  of  the  cor- 
poration. 

''  I  am  satisfied  that  the  president  and  directors  are  honest  in 
their  belief  that  acquiescence  on  their  part  in  the  expending  of  this 
appropriation  on  the  canal  would  bind  them  legally  as  on  acknowl- 
17 R  R  c — ^APP. 
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edgment  of  the  Government  limitation  of  the  toll,  which  would  be 
a  violation  of  their  official  duty. 

"  If  this  construction  of  the  statute  be  correct,  then  I  have  no 
hesitation  in  saying  that  that  part  of  it  which  so  limits  the  toU  is 
void,  for  the  plain  reason  that  it  is  a  legislative  attempt  to  destroy 
vested  rights,  and  a  taking  of  private  property  for  public  use  with- 
out due  compensation." 

The  same  principle  is  declared  in  the  case  of  McCracken  vs.  Hay- 
ward,  2  Howard,  618,  from  which  I  quote: 

"  In  placing  the  obligation  of  contracts  under  the  protection  of 
the  constitution,  its  framers  looked  to  the  essentials  of  the  contract 
more  than  to  the  forms  and  modes  of  proceeding  by  which  it  was 
to  be  carried  into  execution;  annulling  all  State  legislation  which 
impaired  the  obligation,  it  was  left  to  the  States  to  prescribe  and 
shape  the  remedy  to  enforce  it.  The  obligation  of  a  contract  con- 
sists in  its  binding  force  on  the  party  who  makes  it.  This  depends 
on  the  laws  in  existence  when  it  is  made;  these  are  necessarily  re- 
ferred to  in  all  contracts,  and  forming  a  part  of  them  as  the  meas- 
ure of  the  obligation  to  perform  them  by  the  one  party,  and  the 
right  acquired  by  the  other.  There  can  be  no  other  standard  by 
which  to  ascertain  the  extent  of  either  than  that  which  the  terms 
of  the  contract  indicate  according  to  their  settled  legal  meaning. 
When  it  becomes  consummated  the  law  defines  the  duty  and  the 
right,  compels  one  party  to  perform  the  thing  contracted  for,  and 
gives  the  other  a  right  to  enforce  the  performance  by  the  remedies 
then  in  force.  If  any  subsequent  law  affect  to  diminish  the  duty, 
or  impair  the  right,  it  necessarily  bears  on  the  obligation  of  the 
contract  in  favor  of  one  party  to  the  injury  of  the  other;  hence 
any  law  which  in  its  operation  amounts  to  a  denial  or  obstruction 
of  the  rights  accruing  by  a  contract,  though  professing  to  act  only 
on  the  remedy,  is  directly  obnoxious  to  the  prohibition  of  the  Con- 
stitution." 

The  same  principle  is  declared  in  the  case  of  Bronson  vs.  Einze, 
1  Howard,  311. 

If  the  law  in  question  is  enforced  the  contract  which  this  com- 
pany has  made  with  its  creditors  becomes  incapable  of  enforce- 
ment. 

VI. 

The  State  of  Wisconsin  also,  by  special  act,  authorized  the  com- 
panies which  then  owned  that  portion  of  this  road  located  in  the 
State  of  Wisconsin  to  contract  with  the  owners  of  that  portion  of 
road  which  is  in  the  State  of  Illinois,  [see  act  of  March  14,  1859,J 
to  consolidate  their  respective  roads  and  franchises,  and  the  con- 
tract with  the  Illinois  corporation  is  that  if  it  will  merge  its  proper- 
ty with  that  of  the  Wisconsin  corporation,  the  united  corporation 
should  have  all  the  privileges,  powrers,  authorities,  and  capac- 
ities acquired  by  the  purchasers  of  the  Chicago,  St.  Paul  and 
Fond  du  Lac  Railroad,  or  possessed  by  that  company  by  virtue  of 
any  law  of  Wisconsin,  Illinois  or  Michigan,  among  which  power 
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woa  the  right  of  the  Chicago,  St  Paul  and  Fond  du  Lac  Railroad 
Company,  in  Illinois,  to  tix  its  rates  of  fare  and  freight.  The  Illi- 
nois company  surrendered  its  franchises  and  property  under  that 
contract.  The  '*  Potter-Law"  invalidates  that  contract  and  virtu- 
ally deprives  the  Illinois  corporation  of  its  property  without  com- 
pensation, and  this  it  does  by  destroying  the  contract  made  in  pur- 
suance of  law. 

The  taking  of  this  company's  property,  or  rendering  it  valueless, 
was  not  necessary.  The  common  law  would  afford  an  adequate 
remedy  for  extortion  by  the  company,  or,  if  it  would  not,  a  statute 
which  should  punish  the  company  for  exacting  unreasonable  or  un- 
equal rate  of  compensation  for  the  transportation  of  persons  and 
property,  would  fully  protect  the  public  and  still  leave  to  the  com- 
pany the  beneficial  use  of  its  property. 

I  submit  this  case  to  the  court  with  this  suggestion:  The  own- 
ers of  this  property  have  invested  their  money  in  this  railroad  upon 
the  faith  that  they  should  derive  some  reasonable  return  for  its  use. 
As  shown  by  the  record  they  can  not  secure  such  return  under  this 
act.  The  property  hui  been  so  placed  that  it  must  be  used  where  it 
is,  or  become  comparatively  worthless.  If  this  property  is  to  be 
controlled  by  men  who  have  no  practical  knowledge  concerning  it, 
nor  any  means  of  forming  an  accurate  judgment  of  what  is  a  fair 
compensation  for  its  use,  under  any  inflexible  tariff  of  rates  incap- 
able of  beino;  adjusted  to  the  varying  circumstances  of  the  time,  it 
will  be  worthless.  This  is  demonstrated  by  the  fact  that  the  pas- 
sage of  this  act  has  caused  the  property  to  depreciate  millions  in 
value,  and  has  ruined  the  credit  of  every 'railroad  enterprise  in  the 
State.  The  loss  in  such  an  event  will  not  fall  solely  upon  the  stock- 
holders of  this  corporation;  it  will  fall  also  upon  the  people  of  the 
State  who  can  not  dispense  with  the  railroads,  and  who  must  pay 
for  the  risk  incurred  by  those  who  invest  their  money  in  such  en- 
terprises in  the  State  of  Wisconsin,  and  it  will  furnish  an  example 
unparalleled  in  modern  history  of  the  folly  of  depending  upon  the 
good  faith  of  a  people  who  make  the  most  sacred  rights  of  property 
subservient  to  partisan  and  personal  aggrandisement,  and  it  will 
add  new  point  and  force  to  the  language  used  by  this  court  in  the 
case  of  Loan  Association  vs.  Topeka,  20  Wallace,  662: 

'*  It  may  well  be  doubted  if  a  man  is  to  hold  all  that  he  is  accus- 
tomed to  call  his  own,  all  in  which  he  has  placed  his  happiness,  and 
the  security  of  which  is  essential  to  that  happiness,  under  the  lim- 
ited dominion  of  others,  whether  it  is  not  wiser  that  this  power 
should  be  exercised  by  one  man  than  by  many." 

B.  C.  COOK. 
Of  Counsel  for  Appellant 
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BRIEF  OF  ARGUMENT  OF  C.  B.  LAWRENCE, 


OF   COUNSEL  FOR  APPELLANTS   AND   PLAINTIFFS   IN  ERROR. 


Statement  of  the  Case. 

This  record  presents  the  question,  whether  an  act  of  the  legis- 
lature of  Wisconsin,  approved  March  11, 1874,  entitled  "An  act  re- 
lating to  railroads,  express,  and  telegraph  companies,  in  the  State 
of  Wisconsin,'  is  a  violation  of  the  Constitution  of  the  United 
States. 

The  act  will  be  found  in  full  on  pages  34  to  40,  of  the  original 
bill,  and  is  printed  as  an  appendix  to  this  argument.  It  divides  all 
the  railroads  of  the  State  into  three  classes,  and  fixes  the  maximum 
rates  of  compensation  for  the  transportation  of  passengers  and 
freight  to  be  charged  by  each  class. 

It  also  authorizes  the  Governor  of  the  Skate  to  appoint  three 
persons  as  Railroad  Commissioners,  who  are  clothed  with  a  general 
authority  over  rates  of  freight.  Every  agent  of  a  corporation  who  in 
behalf  of  such  corporation  charges  a  higher  rate  of  freight  than 
that  allowed  by  the  act  is  declared  guilty  of  misdemeanor  and  sub- 
jected to  a  fine  not  exceeding  two  hundred  dollars  for  each  offense. 
Jurisdiction  to  impose  the  fine  is  conferred  on  justices  of  the  peace. 

Any  person  who  is  charged  a  rate  of  fare  or  freight  exceeding 
the  limits  fixed  by  this  act,  may  recover  back  from  the  company, 
or  its  agent,  three  times  the  amount  of  the  overcharge. 

The  officers  of  the  company  are  to  be  bound  by  the  decision  of 
the  commissioners  in  regard  to  freights,  and  if  they  disregard  such 
decision,  they  are  made  liable  to  a  fine  of  two  hundred  dollars  for 
each  offense. 

The  Chicago  and  Northwestern  Railway  Company  has  been  or- 
ganized in  its  present  shape  by  the  consolidation  of  various  rail- 
road campanies,  incorporated  by  the  States  of  Illinois,  Wisconsin, 
Michigan,  and  Minnesota.  It  is  the  great  channel  of  commerce 
from  tne  city  of  Chicago  through  the  northwest,  measuring  with 
its  branches  more  than  sixteen  hundred  miles.  It  has,  in  its  existing 
form  as  a  consolidated  road,  issued  its  bonds  to  the  amount  of  over 
forty  millions  of  dollars,  secured  by  a  deed  of  trust  upon  its  fran- 
chises and  property.  The  money  received  upon  these  bonds  has 
been  used  by  the  company  in  paying  its  old  indebtedness  and  in 
completing  and  equipping  its  various  lines  of  road. 
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At  the  July  term,  1874,  of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Wisconsin,  certain  holders  of  the  bonds 
thus  issued  by  this  company,  one  of  them,  Willem  Frederick  Piek, 
a  resident  of  Amsterdam,  in  Holland,  and  the  others  residents  of 
New  York,  brought  a  bill  in  behalf  of  themselves  a-nd  other  bond- 
holders, against  the  Railway  Commissioners  and  the  Attorney-Gen- 
eral of  Wisconsin,  the  object  of  which  was  to  enjoin  them  from 
the  execution  of  said  act  in  regard  to  the  Chicago  and  Northwest- 
ern Railroad.  The  bill  sets  forth  the  grant  of  public  lands  made 
by  the  Federal  Government,  to  the  State  of  Wisconsin,  to  aid  in 
the  construction  of  railroads  in  said  Stat«,  approved  June  3,  1856, 
the  acceptance  of  said  grant  by  the  State,  on  the  3d  of  November, 
1856,  the  incorporation  of  the  Wisconsin  and  Superior  Railroad 
Company,  and  the  grant  of  a  portion  of  said  lands  to  said  com- 

The  bill  further  shows  the  incorporation,  by  the  legislature  of 
Wisconsin,  of  the  Madison  &  Beloit  Railroad  Company,  its  subse- 

%uent  change  of  name  to  the  Rock  River  Valley  Union  Railroad 
ompany,  its  consolidation  on  the  30th  of  March,  1855,  with  a  cor- 
poration of  the  State  of  Illnois,  called  the  Illinois  &  Wisconsin 
Railroad  Company,  by  virtue  of  the  laws  enacted  respectively  by 
the  legislatures  of  Wisconsin  and  Illinois,  under  which  laws,  the 
said  consolidated  corporations  became  the  Chicago,  St.  Paul  &  Fond 
du  Lac  Railroad  Company. 

The  bill  further  shows  the  consolidation  with  this  company  on 
the  5th  of  March,  1859,  of  the  company  first  above  named,  entitled 
the  Wisconsin  &  Superior  Railroad  Company,  said  consolidated 
companies  retaining  tne  name  of  the  Chicago  St.  Paul  &  Fond  du 
Lac  Railroad  Company.  The  bill  further  shows  the  sale  of  this 
railroad  on  the  2d  of  June,  1859,  under  certain  trust  deeds,  that  it 
was  sold  as  one  entire  road  extending  from  Chicago  in  Illinois  to 
Fond  du  Lac  in  Wisconsin,  and  was  on  the  second  of  June,  1859, 
conveyed  by  that  description  to  the  purchasers.  The  bill  further 
shows  the  incorporation  of  said  purchasers  under  the  name  of  the 
Chicago  and  Northwestern  Railway  Company  on  the  6th  of  June, 
1859,  under  the  authority  of  certain  acts  of  the  legislatures  of 
Wisconsin  and  Illinois,  passed  previous  to  said  sale,  by  which  it 
WQS  provided,  that  in  the  event  of  a  sale  of  said  road  under  a  deed 
of  trust  the  purchasers  should  have  the  right  to  become  a  corpora- 
tion by  filing  a  certificate  in  the  oflBce  of  the  Secretary  of  State, 
specifying  the  name  of  the  corporation,  and  the  names  and  number 
of  the  directors.  The  bill  farther  shows  the  consolidation  of  this 
company,  on  the  2d  of  June,  1864,  with  another  company  in  Illi- 
nois, called  the  Galena  &  Chicago  Union  Railroad  Company,  under 
the  authority  of  both  States,  the  said  consolidated  companies  re- 
taining the  name  of  the  Chicago  and  Northwestern  Railway  Com- 
pany. The  bill  further  shows  the  issue,  by  this  company,  on  the 
30th  day  of  November,  1872,  of  bonds  amounting  to  forty-eight 
millions  of  dollars,  secured  by  deeds  of  trust  upon  its  property  ex- 
ecuted to  the  Union  Trust  Company,  of  New  York,  as  trustees. 
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said  bonds  being  issued  for  the  purpose  of  canceling  all  previous  in- 
debtedness of  said  company. 

The  bill  further  shows  that  the  complainant,  William  Frederick 
Piek,  is  the  owner  of  bonds  to  the  amount  of  $217,000,  and  that 
the  complainants,  Henry  R.  Pierson  and  Moses  Taylor,  are  also  the 
holders  of  large  amount  of  said  bonds. 

The  bill  further  shows  that  the  average  of  the  dividends  declared 
by  the  company,  since  the  consolidation  of  the  roads,  in  1859,  does 
not  exceed,  including  stock  dividends,  seven  and  three-quarters  per 
cent,  on  the  preferred  stock,  ©r  three  and  three-quarters  on  common 
stock. 

The  bill  further  shows  that  the  company  had,  up  to  the  date  of 
filing  the  bill,  paid  all  its  accured  interest  on  its  bonds,  but  that 
since  December  1872,  it  has  paid  no  dividends  whatever  to  its  stock- 
holders en  its  common  stock,  and  but  three  and  one-half  per  cent, 
upon  its  preferred  stock. 

The  bill  further  alleges  that  the  rates  of  fare  and  freight  as  es- 
tablished by  the  company,  are  reasonable  and  just,  and  are  in  fact 
so  low  as  not  to  produce  an  income  sufficient  to  pay  the  legal  rate 
of  interest  on  the  money  actually  invested  by  its  stockholders,  after 
paying  operating  expenses,  costs  of  repair,  and  interest  on  its  bonds. 

The  bill  sets  forth  in  full  the  act  of  the  Wisconsin  legislature  for 
the  regulation  of  fares  and  freights  first  above  stated,  and  alleges 
that  under  the  rates  of  freight  and  fare  prescribed  by  act  as  maxi- 
mum rates,  the  income  of  the  road  vrill  not  be  sufficient  to  do  more 
than  pay  the  operating  expenses  and  keep  the  road  and  its  equip- 
ment in  proper  repair,  and  the  company  will  be  wholly  unable  to 
pay  the  interest  upon  its  bonds. 

The  bill  charges  that  said  act  is  a  violation  of  the  constitution  of 
the  State  of  Wisconsin,  and  that  of  the  United  States,  both  as  to 
the  rights  of  the  stockholders  and  those  of  the  bondholders. 

The  bill  further  charges  that  various  prosecutions  have  been  com- 
menced under  said  law  against  agents  of  the  company  for  charging 
greater  rates  of  fare  and  freight  than  the  rates  prescribed  by  said 
act,  under  which  prosecution  said  agents  have  been  arrested  and  re- 
quired  to  give  bail. 

The  bill  further  alleges  a  request  by  the  complainants  to  the  rail- 
way company,  to  cause  legal  proceedings  to  be  instituted  in  its 
name,  for  the  purpose  of  protecting  the  rights  of  the  bondholders 
against  all  attempts  to  enforce  the  act  of  March  7,  1874,  and  the 
refusal  of  the  company  to  take  any  steps  in  the  premises. 

The  bill  makes  the  Railway  Commissioners  appointed  under  the 
act,  and  the  Attorney-General  of  the  State,  parties  defendant,  and 
prays  an  injunction  I'estraining  them  from  prosecuting  the  agents 
of  the  company,  or  from  executing  the  provisions  of  said  act,  as 
against  the  Chicago  and  Northwestern  Company. 

The  bill  makes  the  Chicago  and  Northwestern  Railway  Company 
a  defendant,  and  asks  that  it  may  be  enjoined  from  accepting  said  act. 

The  Farmers'  Loan  and  Trust  Company,  and  the  Union  Trust 
Company,  corporations  of  the  State  of  New  York,  and  trustees 
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named  in  the  deeds  of  trust  executed  by  the  company,  also  join  in 
the  bill  as  complainants. 

The  defendants  filed  a  demurrer  to  the  bill.  The  case  was  heard 
upon  the  demurrer,  at  the  July  term  of  the  circuit  court,  1874,  and 
the  bill  was  dismissed.    From  this  decree,  the  complainants  appealed. 

The  act  of  March  11,  1874,  regulating  the  rates  of  fare  and 
freight,  is  set  out  in  full  in  the  bill.  All  the  other  acts  referred  to 
in  this  argument  are  made  exhibits  to  the  bill,  and  set  out  in  full. 


ERRORS  ASSIGNED. 

1.  The  circuit  court  erred  in  holding  that  the  said  act  of  the 
legislature  of  Wisconsin,  passed  March  11,  1874,  entitled  "An  act 
relating  to  railroads,  express  and  telegraph  companies  in  the  State 
of  Wisconsin,"  was  a  valid  law,  and  not  a  violation  of  the  Consti- 
tution of  the  United  States,  or  of  the  act  of  Congress  granting 
lands  to  the  State  of  Wisconsin,  to  aid  in  the  construction  of  roads, 
bearing  date  June  3,  A.  D.  1856,  or  of  the  constitution  of  Wisconsin. 

2.  The  circuit  court  erred  in  holding  that  the  legislature  of  the 
State  of  Wisconsin  could  determine  or  appoint  commissioners  to 
determine  the  maximum  rates  to  be  charged  b}^  the  Chicago  and 
Northwestern  Railway  Company  for  transporting  passengers  and 
freight. 

3.  The  circuit  court  erred  in  dismissing  the  bill. 


BRIEF  OF  THE  ARGUMENT. 

The  power  on  the  part  of  the  State  of  Wisconsin  to  pass  the  act 
of  March  11,  1874,  regulating  railway  fares  and  ifreights  is  claimed 
under  the  first  section  of  the  11th  article  of  the  constitution  of 
that  State.    The  section  reads  as  follows: 

*' Corporations,  without  banking  powers  or  privileges,  may  be 
formed  under  general  laws,  but  shall  not  be  created  by  special  act, 
except  for  municipal  purposes,  and  in  cases  where,  in  the  judgment 
of  the  legisture,  the  object  of  the  corporation  cannot  be  obtained 
under  general  laws.  All  general  laws  or  special  acts  enacted  under 
the  provisions  of  this  section  may  be  altered  or  repealed  by  the  leg- 
islature at  any  time  after  their  passage." 

The  power  to  pass  the  act  in  question  is  to  be  considered: 

First,  in  reference  to  the  rights  of  stockholders. 

Secondly,  in  reference  to  the  rights  to  the  bondholders. 

Under  the  first  head  are  to  be  considered: 

1st.  The  rights  which  the  Chicago  and  Northwestern  Railway 
Company  possesses  in  common  with  all  other  railway  corporations 
of  Wisconsin,  as  against  the  enforcement  of  the  act  of  March  11, 
1874. 

2d.  The  rights  which  the  Chicago  and  Northwestern  Railway 
Company  possesses  which  are  peculiar  to  itself. 


264  REPORT  OF  RAILROAD  CX7MMI6SIONERS. 

In  the  argument  of  this  case  we  shall  urge  the  following  propo- 
sitions: 

I. 

The  act  of  the  Wisconsin  legislature  under  consideration,  regard- 
ed independently  of  the  clause  of  the  Wisconsin  constitution  re- 
serving the  right  to  alter  or  repeal  corporate  charters,  is  a  clear  vi- 
olation of  that  provision  of  the  Federal  Constitution  which  forbids 
a  State  to  pass  any  law  impairingthe  obligation  of  contracts.  Wil- 
mington II.  R.  Co.  V3,  Reid,  13  Wallace,  266;  Pacific  R.  R.  Co.  vs. 
McGuire,  20  Wallace,  42;  Humphrey  vs.  Pigues,  16  Wallace,  247; 
Attorney  General  vs.  Chicago  and  Northwestern  Railway  Company, 
Sept.  Term,  1874,  of  Supreme  Court  of  Wisconsin,  in  pamphlet. 

II. 

The  clause  of  the  constitution  of  Wisconsin,  reserving  the  right  to 
alter  or  repeal  corporate  charters,  is  to  be  construed  in  connection  with 
the  other  provisions  in  the  same  constitution  forbiding  the  taking 
of  private  property  for  public  use,  except  on  due  compensation, 
and  in  subordination  to  the  14th  amendment  of  the  Federal  con- 
stitution, which  provides  that  "no  State  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law:"  and  being 
thus  construed,  it  follows  that  the  legislature  of  Wisconsin  cannot, 
under  the  power  to  alter  or  repeal  a  corporate  charter,  take  from 
the  stockholders  of  a  corporation  their  charter,  or  their  material 

Property,  without  due  compensation.  This  the  act  in  question 
oes.  Wynehamer  vs.  The  People,  13  N.  Y.  392;  Attorney  Gener- 
al vs.  C.  &  N.  W.  R.  R.  Co.,  Supreme  Court  of  Wisconsin,  August 
Term,  1874;  in  pamphlet;  Pumpelly  rs.  Green  Bay  Co.,  13  Wallace, 
466;  Green  vs.  Biddle,  8  Wheatou,  355. 

III. 

The  right  of  a  corporation  or  natural  person  to  demand  and 
receive  a  reasonable  compensation  for  services  rendered  to  others  at 
their  request  is  not  a  franchise,  that  is,  a  special  privilege,  derived 
from  the  bounty  of  the  State,  but  a  right  resting  on  universal  law. 
So  long,  therefore,  as  the  State  of  Wisconsin  permits  a  railway  cor- 
poration to  exist,  that  is,  so  long  as  its  charter  is  not  repealed,  it 
can  charge  a  reasonable  compensation  for  the  transportation  of 
passengers  and  freight.  The  State  cannot,  by  an  alteration  of  its 
charter,  compel  it  to  render  these  services  for  less  than  a  reasonable 
compensation,  nor  can  it  be  compelled,  by  fine  and  imprisonment 
of  its  officers,  to  accept  an  amendment  of  the  charter.  If  the  State 
elects  to  repeal  the  charter,  the  stockholders  would,  after  such  re- 
peal own  the  road,  and  rolling  stock  as  a  partnership.  Whether  the 
State  could  prevent  their  operating  the  road  as  a  partnership,  is  a 
question  not  necessary  to  be  decided.     We  deny  such  power.     But 
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whether  it  exists  or  not,  so  long  as  the  road  is  operated,  whether 
by  the  corporation  or  stockholders  as  a  partnership,  those  who 
operate  it  would  have  a  right  to  demand  a  reasonable  compensation 
for  their  services,  which  the  State  could  not  take  away.  State 
Freight  Tax,  15  Wallace,  233;  Von  Hoffman  vs.  Quincy,  4  Wallace, 
535;  Curran  vs.  State  of  Arkansas,  15  How.,  304;  Beardston  vs.  Louis- 
ville R.  R.*Co.,  4  Met.,  (K>,)  308;  Sage  vs.  Dillard,  15  B.  Monroe, 
353;  Commonwealth  vs.  Express  Co.,  13  Gray,  253;  Miller  vs.  the 
State,  15  Wallace,  498;  Holyoke  Co:,  vs.  Lyman,  15  Wallace  522. 

IV. 

If  a  company  which  transports  goods  at  the  request  of  the  owner 
has  a  right  to  a  reasonable  compensation  for  its  services,  which  the 
legislature  cannot  take  away,  then  the  question  of  what  is  a  reas- 
onable compensation  becomes  a  judicial  question  which  cannot  be 
decided  by  the  legislature.  Its  determination  belongs  to  the  courts, 
where  the  company  can  justify  its  charges  by  proper  evidence,  and 
be  heard  in  its  own  defense.  Commonwealth  vs.  Proprietors  of 
Bridge,  2  Gray,  337;  Attorney  General  vs.  C.  &  N.  W.  R.  R.  Co., 
Supreme  Court  of  Wisconsin,  August  term,  1874;  opinion  of  Chief 
Justice  Ryan  in  pamphlet;  P.  W.  &  B.  R.  R.  Co.  vs.  Bower,  March 
No.,  1874, Law  Register-  Chicago  &  Alton  R.  R.  Co.  vs.  The  People, 
67  Illinois,  11;  State  vs)  Noyes,  47  Maine,  203;  Stamford  t?s.  Pewiet, 
1  Cromp.  &  Jervis,  57. 

V. 

Independently  of  the  foregoing  considerations,  applicable  to  all 
railway  companies  in  the  State,  the  Chicago  and  Northwestern 
Railway  Company  occupies  a  peculiar  position,  which  places  it  be- 
yond the  reach  of  the  legislative  act  under  consideration,  for  two 
reasons : 

1.  The  sale  of  the  Chicago,  St.  Paul  &  Fond  du  Lac  road,  which 
is  a  part  of  the  Chicago  &  Northwestern  road,  in  1859,  under  a 
deed  of  trust  and  the  authority  of  the  legislature,  vested  the  title  to 
the  road  in  certain  persons  as  purchasers,  with  a  right  to  operate 
it,  and  their  subsequent  incorporation  conferred  no  additional  right 
in  the  road,  and  the  alteration  or  repeal  of  the  charter  cannot  im- 
pair the  right  to  operate  it,  which  they  acquired  by  their  purchase 
and  held  as  natural  persons. 

2.  The  legislature  of  Wisconsin  has  entered  into  a  contract  with 
a  corporation  of  Illinois,  by  which  the  Illinois  corporation  has  ac- 
quired rights  in  that  road  which  the  act  in  question  impairs,  in  viola- 
tion of  the  10th  section  of  the  first  article  of  the  Federal  constitu- 
tion. Coe  vs.  The  Columbus,  P.  &  Ind.  R.  R.  Co.,  10  Ohio,  386; 
Atkinson  vs.  M.  &  C.  R.  R.  Co..  15  Ohio,  36;  Curran  vs.  State  of 
Arkansas,  15  Howard,  534;  Railway  Co.  vs.  Wheaton,  13  Wallace, 
284;  Morris  Canal  &  Bank  Co.  vs.  Townsend,  24  Barb.,  658. 

VI. 

The  act  violates  in  principle  the  terms  of  the  congressional  land 


266  BEPOBT  OF  RAILROAD  C0MHIS8I0KEBS. 

grant  of  June  3, 1856,  which  required  as  one  of  the  conditions  of 
the  grant,  that  the  roads  receiving  its  benefits  should  "  remain  pub- 
lic highways  for  the  use  of  the  government  of  the  United  States, 
free  from  tolls  or  other  charges  upon  the  transportation  of  prop- 
ty  or  troops  of  the  United  States,"  and  that  the  mails  should  be 
transported  at  such  prices  as  Congress  might  by  law  direct.  If  the 
legislature  of  Wisconsin  can  pass  such  an  act,  it  can  fix  a  rate  of 
compensation  which  will  prevent  the  operation  of  the  road  or 
disable  it  from  performing  its  duties  to  the  General  Government. 
McCuUoch  vs.  State  of  Maryland.  4  Wheat.,  316;  Osbom  vs.  Bank 
of  UnitedStates,  9  Wheat..  740. 

VII. 

The  act  in  question  violates  the  contract  entered  into  between 
the  corporation  and  its  bondholders,  which  contract  the  State  has 
authorized,  and  thus  violates  the  lOth  section  of  the  1st  article  of 
the  Federal  Constitution,  which  forbids  a  state  to  pass  a  law 
impairing  the  obligation  of  contracts.  Tomlinson  vs.  Jesup,  15 
Wall.,  457;  Derfee  vs.  Old  Colony,  5  Allen,  247;  Curran  vs.  State 
of  Arkansas,  15  Howard,  304;  Baring  t;.9.  Dabney,  19  Wallace,  8; 
Von  Hoffman  vs.  City  of  Quincy,  4  Wallace,  458;  Woodruff  t?a 
Trapnall,  10  Howard,  190;  Hawthorn  vs.  Calef,  2  Wallace,  10. 

VIII. 

The  act  in  question  is  a  regulation  of  inter-state  commerce,  and 
for  that  reason  unconstitutional.     15  Wallace,  232. 

IX. 

The  jurisdiction  of  the  court  in  cases  of  this  character  is  settled. 
Dodge  vs.  Woolsev,  18  How.,  331 ;  U.  S.  Bank  vs.  Osborne,  9  Wheat., 

738.^ 

Argumetit. 

I. 

The  act  of  tbe  Wisconsin  legislature  under  consideration,  re- 
garded independently  of  the  clause  of  the  Wisconsin  constitution, 
reserving  the  right  to  alter  or  repeal  corporate  charters,  is  a  plain 
violation  of  that  provision  of  the  Federal  constitution  which  for- 
bids a  State  to  pass  any  law  impairing  the  obligation  of  contracts. 

We  shall  take  it  for  granted,  in  the  present  argument,  that  this 
court  does  not  consider  there  is  anything  in  the  character  of  rail- 
way charters  which  withdraws  them  from  the  operation  of  the  rule 
laid  down  in  Dartmouth  College  vs.  Woodward,  4  Wheat.,  515,  and 
so  often  since  announced. 

The  case  of  Wilmington  R.  R.  Co.  vs.  Reid,  13  Wallace,  266, 
Humphrey  vs.  Pigues,  16,  ib.  247,  and  Pacific  R.  R.  Co.  vs.  Maguire, 
20  Wallace,  42,  are  decisive  of  this  point.  If  the  question  can  be 
considered  an  open  one  in  thin  court,  we  have  said  in  regard  to  it  all 
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we  desire  to  say,  in  an  argument  filed  at  the  present  term,  in  the 
case  of  the  Winona  &  St.  Peter  R.  R.  Company  vs.  Blake,  which 
brings  before  this  court  the  railway  legislation  of  Minnesota. 

II. 

The  clause  in  the  constitution  of  Wisconsin  reserving  the  right 
to  alter  or  repeal  corporate  charters,  is  to  be  construed  in  connec- 
tion with  the  other  clause  of  the  same  constitution,  forbidding  the 
taking  of  private  property  for  public  use,  except  on  due  compensa- 
tion,  and  in  subordination  to  the  fourteenth  amendment  of  the  Fed- 
eral Constitution,  which  provides  that  "  no  State  shall  deprive  any 
person  of  life,  liberty  or  property,  without  due  process  of  law;"  and 
oeing  thus  construed,  it  follows  that  the  legislature  of  Wisconsin 
can  not,  under  the  power  to  alter  or  repeal  a  corporate  charter,  take 
from  the  stockholders  of  a  corporation  their  charter  or  their  mater- 
ial property,  without  due  compensation.  This  the  act  in  question 
does. 

The  provision  in  the  constitution  of  Wisconsin,  reserving  to  the 
legislature  power  over  corporate  charters,  was  undoubtedly  inserted 
in  that  instrument  for  the  purpose  of  securing  to  the  State  the 
same  control  over  persons  aggregat<ed  into  corporations  that  it 
could  exercise  over  them  in  their  natural  capacity.  It  was  appre- 
hended that  under  the  decision  of  the  Dartmouth  College  case,  cor- 
porations, by  relying  on  their  charters,  or  contracts  could  not  only 
perpetuate  their  existence,  even  though  such  existence  should  be 
prejudicial  to  the  State,  but  under  chartered  rights  unwisely  granted, 
escape  the  obligation  of  laws  binding  upon  all  other  persons. 

The  constitution  of  Wisconsin  was  adopted  in  convention  on  the 
1st  of  Februar}-,  1848.  At  the  December  term  of  this  court,  in 
1847,  the  case  of  West  River  Bridge  Company  vs.  Dix,  Howard, 
507,  was  argued.  It  was  then,  for  the  first  time,  decided  by  this  tri- 
bunal that  a  franchise  held  under  a  State  charter  could  be  con- 
den^ned  for  public  use  on  making  due  compensation.  The  contrary 
position  was  urged  by  Mr.  Webster  and  Judge  CoUamer  in  arffu- 
ment,  and  the  court,  in  deciding  the  case,  speaking  through  Mr. 
Justice  Daniel,  says  the  opinion  '*  seems  to  have  obtained  that  the 
right  of  property  in  a  chartered  corporation  was  more  sacred  and 
intangible  than  the  same  right  could  possibly  be  ii\  the  person  of 
the  citizen." 

Mr.  Justice  Wayne  dissented  from  the  decision  altogether.  Mr. 
Justice  McLean  held  the  property  of  a  corporation  could  be  con- 
demned, but  not  its  franchise.  Mr.  Justice  Woodbur}'  intimated 
if  a  charter  contained  an  express  provision  that  it  should  not  be 
taken  for  public  use;  it  could  not  be  condemned. 

The  constitution  of  Wisconsin  must  have  been  framed  before  this 
opinion  was  published,  and  probably  before  it  was  pronounced,  and 
the  case  shows  that  at  that  time  it  was  supposed  corporate  franchi- 
ses could  not  be  condemned  for  public  use,  even  bv  making  due 
compensation.  In  that  case,  it  was  held  they  could  be  condemned, 
but  it  was  admitted  they  could  not  be  taken,  even  with  compensa- 
tion, except  for  public  use,  under  the  power  of  eminent  domain. 
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It  was  to  remedy  the  supposed  immunity  of  corporations  from  a 
just  subordination  to  the  necessities  of  the  State,  that  this  clause 
was  inserted  in  the  constitution  of  Wisconsin.  It  was  to  prevent 
an  imperium  in  itnperio. 

Unless  we  are  prepared  to  attribute  to  the  framers  of  that  con- 
stitution the  most  unworthy  motives,  we  cannot  suppose  they  de- 
signed to  subject  the  stockholders  of  corporations  to  mere  legislative 
caprice,  uncontrolled  by  the  constitutional  safeguards  which  they 
placed  around  the  property  of  all  other  persons.  It  is  morally  im- 
possible that  they  intended  to  abandon  corporate  rights  and  prop- 
erty to  legislative  spoilation,  whenever  popular  prejudice  and  passion 
should  rule  the  hour.  They  can  have  intended  nothing  more  than 
to  leave  the  stockholders  in  corporations  in  such  a  position  that  the 
legislature  could  place  them  on  the  same  footing  with  natural  per- 
sons before  the  law,  and  disable  them,  from  permanently  evading  the 
burdens  imposed  on  all  others  engaged  in  similar  vocations,  by  ap- 
pealing to  the  letter  of  their  charter.  Their  object  was  not  to  open 
a  door  to  oppression,  but  to  secure  simple  equality  between  citizens 
of  the  State,  whether  working  singly  or  in  corporate  associations. 
They  did  not  intend,  by  this  provision,  to  enable  the  legislature  to 
overturn  the  most  sacred  rights  of  property  which  they  so  carefully 
gaurded  by  other  clauses  of  the  same  constitution,  merely  because 
such  rights  were  corporate  in  their  character.  They  did  not  intend 
to  amthorize  a  species  of  legislation  wholly  inconsistent  with  the 
principles  and  objects  of  all  our  American  constitutions,  and  of  all 
good  government  everywhere. 

In  the  same  instrument  which  reserves  to  the  legislature  the 
right  to  alter  or  repeal  corporate  charters,  is  another  clause  which 
says:  *'The  property  of  no  person  shall  be  taken  for  public  use, 
without  just  compensation  therefor." 

But  the  franchise  of  a  railway  corporation  is  property,  and  often 
of  great  value.  When  the  convention  of  Wisconsin  was  framing 
its  constitution,  it  was  commonly  supposed,  as  was  stated  by  this 
court  in  the  case  above  cited,  that  a  corporate  franchise  could  not 
be  taken  by  the  State,  even  by  paying  for  it  its  full  value.  There- 
fore, the  convention  provided  that  all  corporate  charters  to  be  there- 
after granted,  might  be  modified  or  wholly  taken  away  at  the  pleas- 
ure of  the  State.  But  at  the  same  time  tney  said  no  property  shall 
be  taken  by  the  State,  except  on  just  compensation.  Did  they  then» 
mean  that  franchises  upon  the  faith  of  which  millions  might  have 
been  expended  should  be  thenceforth  subject  to  resumption  by  the 
state  without  compensation?  Did  they  intend  anything  further 
than  that  the  State,  sh(»uld  have  the  right  to  take  back  all  corpor- 
ate charters  thereafter  to  be  granted,  but  to  take  them  in  the  same 
way  that  the  State  would  take  other  property,  namely,  by  making 
due  compensation  to  the  owners. 

The  charter,  and  the  franchises  it  secures,  are  the  property  of  the 
stockholders.     They  are  property  in  the  strictest  sense  of  the  word. 

The  Constitution  says  they  may  be  taken  back  by  the  State.  It 
also  says  no  property  shall  be  taken  by  the  State  except  by  paying 
its  value — which  is  simply  saying  that  the  State  shall  not  rob  its 
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citizens.  The  State  determines  to  take  back  a  charter  and  the  fran- 
chise it  secures.  Must  it  not  then  pay  to  the  owner  the  value  of 
what  it  takes? 

This  court,  however,  seems  in  two  cases  to  have  take  a  different 
view  as  to  the  rights  to  compensation  where  a  charter  was  merely 
modified  under  a  reserved  power  to  do  so,  and  as  that  questian  is  in 
no  way  important  in  this  case  T  do  not  press  it.  I  refer  to  Sherman 
vs.  Smith,  1  Black,  587,  and  Tomlinson  vs,  Jessup,  15  Wallace,  454. 
In  the  first  case,  the  general  banking  law  of  the  l^tate  of  New  York 
had  provided  that  no  stockholder»should  be  individually  liable  for 
the  debts  of  the  corporation.  There  was  a  power  reserved  to  the 
legislature  to  repeal  or  alter  the  law.  Under  this  power  the  legisla- 
ture subsequently  passed  an  act  creating  individual  liabilities  on 
the  part  ot  stockholders  as  to  the  debts  to  be  thereafter  contracted. 
This  act  was  sustained  by  this  court. 

The  other  case  presented  this  question:  The  legislature  of  South 
Carolina,  having  cnartered  a  railway  company  in  1851,  by  an  act 
passed  in  1855,  relieved  it  from  taxation.  In  1868,  a  new  constitu- 
tion was  adopted  which  required  that  the  property  of  all  corpora- 
tions should  be  subject  to  taxation.  The  charter  of  the  company 
was  subject  to  the  provisions  of  a  general  law,  in  force  when  the 
charter  was  granted,  reserving  the  right  of  repeal  or  alteration. — 
The  court  held  that  under  the  new  constitution  the  property  was 
taxable. 

While,  therefore,  these  cases  may  be  held  to  deny  a  right  to  com- 
pensation, when  it  is  only  a  naked  franchise  that  is  resumed  by  the 
btate,  they  do  not  touch  the  question  of  such  right,  when  the  State, 
by  an  alteration  of  the  charter,  seizes  the  material  property  of 
the  corporation  or  its  income.  In  the  first  of  these  cases  the 
State,  in  amending  the  charter,  was  simply  making  the  creditors 
of  the  banks  more  secure.  In  the  second  it  merely  terminated  an 
unjust  exemption  from  taxation  which  had  been  granted  to  the  cor- 
poration years  after  its  creation,  as  a  mere  gratuity  or  bounty. 

In  neither  case,  did  the  State  take  away  a  right  of  property  ex- 
isting under  the  general  law,  but  merely  repealed  certain  unjust 
exemptions  from  the  general  law  resting  upon  special  legislative 
grant.  It  was  merely  placing  the  corporations,  in  regard  to  the  sub- 
ject matter  of  the  legislation,  in  the  position  of  natural  persons. 

Whatever  may  be  the  right  of  the  State  in  regard  to  franchises 
under  this  clause  of  the  constitution,  there  is  no  room  for  doubt, 
and  very  little  for  argument,  as  to  the  extent  of  the  power  which  it 
may  exercise  over  the  material  property  of  the  corporation. 

It  has  reserved  a  right  to  repeal  or  alter  the  charters  it  may  grant. 
This  means,  and  only  means,  that  it  may  take  back  or  modify  the 
franchises  which  it  gives.  It  does  not  mean  that  it  may  take  what 
it  has  not  given,  or  may  control  the  use  of  what  it  has  not  given, 
in  any  larger  degree  than  it  could  take  the  same  property  or  con- 
trol its  use,  in  the  hands  of  natural  persons. 

A  railroad  company  own  its  franchise,  its  road-bed  and  rolling 
stock.  Its  franchises  is  derived  from  the  State.  Its  road-bed  and 
rolling  stock  came  from  the  money  of  its  stockholders,   or  of  the 
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persons  who  bought  the  bonds  issued   by    the    corporation.    The 
charter  which  gave  the  franchises,  the  State  may  alter  or  repeal. 

It  may  take  back  what  it  gave,  whether  without  compensation  is 
immaterial  as  to  this  branch  of  the  argument. 

But  neither  the  road-bed  nor  the  rolling  stock  can  be  taken  by 
the  State,  nor  the  income  derived  from  their  use,  without  making 
just  compensation  to  their  owners. 

This  is  forbidden,  not  only  by  the  constitution  of  Wisconsin,  but 
by  the  14th  amendment  of  the  Federal  constitution,  which  says 
"  nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law."  It  it  not  necessary  to  discuss  in  this 
court  the  meaning  of  the  phrase,  "due  process  of  law,"  as  used  in 
this  amendment.  Almost  every  court  in  the  Union  has  had  occa- 
sion to  define  it,  and  they  speak  with  an  unvarying  voice.  It  is 
universally  conceded,  that  under  the  safeguard  of  these  veaer- 
able  words,  all  private  property  is  safe  against  legislative  aggression. 

While  the  meaning  of  tnis  clause  is  familliar  to  all  lawyers,  the 
language  of  Mr.  Sustice  Selden,  in  Wynehamer  vs.  The  People,  13 
N.  r.,  392,  is  so  pertinent  to  the  present  case,  in  connection  with 
this  clause,  that  we  beg  leave  to  quote  it,  as  follows: 

"  No  doubt,  it  seems  to  me,  can  be  admitted  of  the  meaning  of 
these  provisions.  To  say,  as  has  been  suggested,  that  'the  law  of 
the  land,'  or  '  due  process  of  law,'  may  mean  the  very  act  of  legisla- 
tion which  deprives  the  citizens  of  his  rights,  privileges,  or  proper- 
ty, leads  to  a  simple  absurdity.  The  Constitution  would  then 
mean,  that  no  person  should  be  deprived  of  his  property  or  rights 
unless  the  legislature  shall  pass  a  law  to  eifectuate  the  wrong,  and 
this  would  be  throwing  the  restraint  entirely  away.  The  true  in- 
terpretation of  these  constitutional  phrases  is,  that  where  rights  are 
acquired  by  the  citizen  under  the  existing  law,  there  is  no  power  in 
any  branch  of  the  Government  to  take  them  away;  but  where  they 
are  held  contrary  to  the  existing  law,  or  are  forfeited  by  its  violar 
tion,  then  they  may  be  taken  from  him^ — not  by  an  act  of  the  leg- 
islature, but  in  the  due  administration  of  the  law  itself,  before  the 
judicial  tribunals  of  the  State.  The  cause  or  occasion  for  depriving 
the  citizen  of  his  supposed  rights  must  be  found  in  the  law  as  it  is, 
or  at  least,  it  cannot  be  created  by  a  legislative  act  which  aims  at 
their  destruction.  Where  rights  of  property  are  admitted  to  exist, 
the  legislature  can  not  say  tnej'^  shall  exist  no  longer;  nor  will  it 
make  any  difference,  although  a  proces  and  a  tribunal  are  appointed 
to  execute  the  sentence.  If  this  is  the  *law  of  the  land,'  and  'due 
process  of  law,'  within  the  meaning  of  the  constitution,  then  the 
legislature  is  omnipotent.  It  may,  under  the  same  interpretation, 
pass  a  law  to  take  away  liberty  or  life  without  a  pre-existing  cause, 
appointing  judicial  and  executive  agencies  to  execute  its  will. 
Property  is  placed  by  the  constitution  in  the  same  category  with 
life  and  liberty." 

We  respectfully  submit,  no  legal  proposition  could  well  be  clear- 
er than  that  the  State  of  Wisconsin  is  restrained  by  this  fourteenth 
amendment,  if  in  no  other  way,  from  enacting  a  law  which,  under 
pretense  of  altering  the  charter,  takes  from  a  railway  corporation 
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any  portion  of  its  material  property.    Indeed,   this  is  admitted  by 
the  supreme  Court  of  Wisconsin. 

In  August,  1874,  the  Attorney  General  of  the  State  applied  to 
the  supreme  court  of  the  State  for  a  writ  of  injunction  to  restrain 
the  Chicago  and  Northwestern  R.  R.  Company  from  operating 
their  road  except  upon  the  terms  prescribed  by  the  act  in  regard  to 
rates,  now  under  consideration.  The  case  was  argued,  and  the  su- 
preme court,  in  awarding  the  injunction,  gave,  through  the  learned 
Chief  Justice  Ryan,  a  long  and  elaborate  opinion.  It  is  written 
with  much  ability,  but  I  think  I  may  say,  without  impropriety  or 
disrespect  to  the  learned  chief  justice,  that  it  it  betrays  throughout 
a  sentiment  of  antagonism  towards  corporations.  Nevertheless, 
the  opinion  says  (page  33  of  the  pamphlet): 

"  The  material  property  and  rights  of  corporations  should  be  in- 
violate as  they  are  here;  but  it  comports  with  the  dignity  and- 
safety  of  the  State  that  the  franchises  of  corporations  should  be 
subject  to  the  power  which  grants  them,  that  corporations  should 
exist  as  the  subordinates  of  the  State,  which  is  their  creator  durante 
bene  placito^    (The  italics  are  ours.) 

So,  too,  on  page  36  of  the  opinion,  the  court  says;  ^^  Their  rights 
in  their  material  property  are  inviolate,  and  shall  never  be  violated 
with  the  sanction  of  this  court.^^ 

We  must  respectfully  express  our  surprise  that  the  Supreme 
Court  of  Wisconsin,  having  conceded  this,  should  have  proceeded 
to  award  the  injunction.  The  court  says,  "the  material  property 
and  rights  of  corporations  should  be  inviolate  as  they  are  here." 
Does  the  law  under  consideration  leave  the  material  property  and 
rights  of  coporations  inviolate?  The  phrase  sounds  like  judicial 
mockery.  Does  a  legislative  act  which  prescribes  the  rent  I  am  to 
to  receive  for  my  house, leave  "  my  material  property  "  "inviolate?" 
Does  an  act  which  prescribes  that  the  public  shall  have  a  right  to 
travel  on  all  stage  coaches  within  the  State  of  Wisconsin,  at  the 
rate  of  one  mill  per  mile,  leave  the  ^* property  and  rights"  of  the 
owners  of  a  line  of  stage  coaches  inviolate?  If  the  legislature  can 
limit  the  price  which  I  am  to  charge  for  the  use  of  my  property, 
and  compel  me  to  take  a  less  sum  than  I  would  receive  but  for  such 
interference,  it  does  in  substance  take  the  property  itself.  The  con- 
stitution which  would  only  protect  me  in  my  naked  legal  title,  and 
and  not  in  the  use  or  income,  would  be  but  a  miserable  delusion, 
"  keeping  the  word  of  promise  to  the  ear,  but  breaking  it  to  the 
the  hope." 

But  our  system  of  constitutional  law  is  chargeable  with  no  such 
wretched  sophistry.  On  this  question,  this  court  has  expressed 
itself  in  no  uncertain  tones.  In  the  case  of  Pumpelly  vs.  Green 
Bay  Company,  13  Wallace,  166,  this  court,  through  Mr.  Justice 
Miller,  used  the  following  language: 

"  It  would  be  a  very  curious  and  unsatisfactory  result,  if,  in  con- 
struing a  provision  of  constitutional  law,  always  understood  to  have 
been  sdopted  for  protection  and  security  to  the  rights  of  the  indi- 
vidual as  against  the  Government,  and  which  has  received  the  com- 
mendation of  jurists,  statesmen  and  commentators,  as  placing  the 
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just  principles  of  the  common  law  on  that  subject  beyond  the  pow- 
ers of  ordinary  legislation  to  control  them,  it  shall  be  held  that,  if 
the  Government  refrains  from  the  absolute  conversion  of  real  prop- 
erty to  the  uses  of  the  puplic,  it  can  destroy  its  value  entirely — can 
inflict  irreparable  and  permanent  injury  to  any  extent — can,  in  effect, 
subject  it  to  total  destruction,  because,  in  the  narrowest  sense  of 
that  word,  it  is  not  taken  for  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision  into  a  restriction  upon 
the  rights  of  the  citizen,  as  those  thin^  stood  at  the  common  law, 
instead  of  the  government,  and  make  it  authority  for  the  invasion 
of  private  right,  under  the  pretext  of  the  public  good,  which  had 
no  warrant  in  the  laws  or  practices  of  our  ancestors." 

In  the  celebrated  case  of  Green  vs.  Biddle,  8  Wheaton,  355,  this 
court  said: 

''  Nothing,  in  short,  can  be  more  clear,  upon  principles  of  law 
and  reason,  than  that  a  law  which  denies  to  the  owner  of  land  a 
remedy  to  recover  the  possession  of  it,  when  withheld  by  any  per- 
son, however  innocently  he  may  have  obtained  it;  or  to  recover  the 
profits  received  from  it  b}'  the  occupant;  or  which  clogs  his  recov- 
ery of  such  possession  and  profits  by  conditions  and  restrictions 
tending  to  diminish  the  value  and  amount  of  the  thing  recovered, 
impairs  hia  right  to  and  interest  in  the  property.  If  there  be  no 
remedy  to  recover  the  possession,  the  Jaw  necessarily  presumes  a 
want  of  right  to  it.  If  the  remedy  afforded  be  qualified  and  re- 
strained by  conditions  of  any  kind,  the  right  of  the  owner  may  in- 
deed subsist,  and  be  acknowledged,  but  it  is  impaired,  and  rendered 
insecure,  according  to  the  nature  and  extent  of  such  restrictions. 
A  right  to  land  essentially  implies  a  right  to  x)rofits  accruing  from 
it,  since  without  the  latter  the  former  dan  be  of  no  value.  Thus, 
a  devise  of  the  profits  of  land,  or  even  a  grant  of  them,  will  pass  a 
risht  to  the  land  itself.  Shep.  Touch.,  93;  Go.,.Litt.,  4.  *For 
what,^  says  Lord  Coke,  in  this  page,  ^  is  the  land  but  the  profits 
thereof.'  " 

It  is  clear  from  these  cases,  if  authority  were  needed,  that  the  leg- 
islature can  no  more  take  the  income  of  railway  property  than  it 
can  take  the  property  itself.  Yet  that  is  precisely  what  this  legis- 
lation does.  It  takes,  for  the  public  use,  a  certain  portion  of  the 
income  of  every  railroad  in  the  otate,  and  in  doing  this  asserts  the 
right  to  take  the  whole.  Indeed,  the  right  to  taKe  the  whole  was 
boldly  and  logically  claimed  in  the  argument  of  the  case  below,  and 
we  were  told  that  railway  corporations  must  have  confidence  in  the 
justice  and  magnanimitv  of  the  legislature.  We  reply  in  the  mem- 
orable words  of  Chief  tf  ustice  Marshall,  used  in  answer  to  a  similar 
argument  as  to  the  taxation  of  the  United  States  Bank  by  States, 
"  this  is  not  a  case  of  confidence."  McCulloch  vs.  State  of  Mary- 
land, 4  Wheaton,  431. 

It  is  plain  there  is  no  substantial  difference  between  an  act  of  the 
legislature  which  reduces  the  income  of  a  railroad  company  thirty 
per  cent.,  by  reducing  its  tariff,  and  one  which  requires  it,  at  the 
end  of  the  year,  to  pay  over  thirty  per  cent,  of  its  income  to  the 
State  to  be  distributed  pro  rata  among  all  those  who  have  paid  the 
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company  freight  or  fare.  Both  acts  would  be  for  the  supposed  ben- 
efit of  the  puolic,  and  both  would  take,  in  the  name  of  the  public, 
a  portion  of  the  income  of  the  road.  The  onlj^  diflFerence  is  as  to 
the  mode.  In  the  one  case,  the  company  is  compelled  to  give  up  a 
portion  of  its  earnings  to  the  State;  in  the  otner,  it  is  prevented 
from  collecting  them.  In  the  one  case,  the  State  divides  with  the 
company  at  the  end  of  the  year;  in  the  other,  it  indirectly  divides 
every  day.  It  is  diflScult  to  see  how  one  of  these  acts  would  be  void 
and  not  the  other. 

It  is  stated  in  the  bill  that  the  tariff  for  carrying  passengers,  and 
freight,  prescribed  by  this  act,  would  only  produce  a  suflBcient  inr 
come  to  pay  the  expense  of  operating  the  road  and  keeping  it  in 
proper  repair,  leaving  nothing  to  meet  the  interest  on  its  debt,  and 
of  course  nothing  for  payment  of  a  dividend  to  the  stockholders. 
These  allegations  of  the  bill  are  sustained  by  affidavits  of  ex- 
perienced railway  managers.  Even  if  these  allegations  are  not  true, 
it  is  too  plain  for  argument  that  the  principle  asserted  in  this  act, 
and  upon  which  it  must  stand  or  fall  without  reference  to  its  details, 
is  the  riykt  of  the  legislature  to  fix  any  arbitrary  rates  it  may 
choose,  even  though  insufl&cient  for  paying  the  operating  expenses 
of  the  road,  and  to  punish  by  fine  and  imprisonment  the  officers  of 
the  road  if  they  disobey. 

The  learned  chief  justice  oif  the  Supreme  Court  of  Wisconsin  as- 
serts, it  is  "  a  singular  perversion  of  terms  "  to  say  that  the  pro- 
visions of  this  act  amount  to  a  confiscation,  and  he  proceeds  to  de- 
fine what  a  technical  confiscation  is. 

This  criticism  upon  suqh  a  characterization  of  the  law  is  a  curi- 
ous instance  of  the  haeret  in  cortice,  as  to  the  use  of  a  term. 

Notwithstanding  the  criticism  of  the  learned  chief  justice,  we  can 
not  use  a  more  euphemistic  expression.  We  must  still  venture  the 
assertion,  that  the  principle  asserted,  in  this  act  is,  the  right  of  con- 
fiscation by  the  State,  to  the  use  of  the  public,  of  all  railway  prop- 
erty. This  court  said,  in  regard  to  an  act  of  the  State  of  Missouri, 
that  it  was  ^^either  the  imposition  of  a  tax,  or  an  act  of  high-handed 
violence;  an  act  which,  if  "  committed  by  an  individual,  would 
amount  to  robbery."  Pacific  R.  R.  Co.  vs.  Maguire,  20  Wallace, 
42.  There  are  some  legislative  acts  of  which  counsel  and  courts  may 
speak  with  Saxon  plainness. 

III. 

The  right  of  a  corporation  or  a  natural  person  to  demand  and  re- 
ceive a  reasonable  compensation  for  services  rendered  to  others  at 
their  request,  is  not  a  franchi^se — that  is,  a  special  privilege  derived 
from  the  bounty  of  the  State,  but  a  right  resting  on  universal  law. 
So  long,  therefore,  as  the  State  of  Wisconsin  permits  a  railway  cor- 
poration to  exist — that  is,  so  long  as  its  charter  is  not  repealed — ^it 
can  charge  a  reasonable  compensation  for  the  transportation  of 
passengers  and  freight.  The  otate  cannot,  by  an  alteration  of  its 
charter,  compel  it  to  render  these  services  for  less  than  a  reasonable 
compensation;  nor  can  it  be  compelled,  by  fine  and  imprisonment 

18 B  B  C — ^APP. 
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of  its  officers,  to  accept  an  amendment  of  the  charter.  If  the  State 
elects  to  repeal  the  charter,  the  stockholders  would,  after  such  re- 
peal, own  the  road  and  rolling  stock  as  a  partnership.  Whether 
the  State  could  prevent  their  operating  the  road  as  a  partnership,  is 
a  question  not  necessary  to  be  decided.  We  deny  such  power,  out 
whether  it  exists  or  not,  so  long  as  the  road  is  operated,  whether  by 
the  corporation  or  by  the  stockholders  as  a  partnership,  those  who 
operate  it  have  a  right  to  demand  a  reasonable  compensation  for 
their  services,  which  the  State  cannot  take  away. 

The  essential  franchises  of  a  railroad  corporation  are  its  right  to 
build  a  road  and  ply  the  vocation  of  a  common  carrier  thereon  in  a 
corporate  capacity,  to  exercise  the  right  of  eminent  domain,  and  to 
construct  the  roads  across  highways  and  rivers. 

The  ri^ht  to  demand  a  reasonable  compensation  for  services  ren- 
dered by  it  as  a  common  carrier,  although  frequently  called  a  fran- 
chise to  take  tolls,  when  there  has  been  no  occasion  to  define  its 
precise  chaiacter  with  accuracy,  it  is  not  properly  a  franchise,  nor 
is  the  compensation  charged  properly  a  toll.  The  right  is  only  a 
franchise  in  the  sense  that  it  is  an  act  performed  by  a  corporation 
whose  existence  is  a  franchise. 

It  is  not  a  right  derived  from  the  charter  in  any  other  sense  than 
that  the  corporation  was  created  by  the  charter. 

Being  once  created,  it  possesses  this  right  by  the  general  law  of 
the  land. 

This  position  was  laid  down  by  this  court,  in  the  case  of  the 
State  Freight  Tax,  15  Wall.,  233,. in  which  the  following  language 
was  used: 

"  We  concede  the  right  and  power  of  thfe  State  to  tax  franchises 
of  its  corporations,  and  the  right  of  the  owners  of  artificial  high- 
ways, whether  such  owners  be  the  State  or  the  grantees  of  fran- 
chises from  the  State,  to  enact  what  they  please  far  the  tise  of  their 
ways.     Ttiat  right  is  an  attribute  of  ownership. 

To  say  that  a  railway  corporation,  in  demanding  compensation 
for  carrying  ^oods  or  passengers,  is  exercising  a  right  which  rests 
upon  legislative  grants  is  an  entire  misapprehension  of  the  nature 
of  a  franchise.  A  franchise  is  a  special  privilege,  not  belonging  to 
the  community  at  large,  and  given  by  a  soverign  power.  The 
right  given  to  a  combination  of  natural  persons,  to  do  business  as 
a  corporation,  is  therefore,  a  franchise.  The  power  of  condemning 
land  under  the  right  of  eminent  domain  is  a  franchise.  But  the 
right  of  a  corporation  to  demand  payment  for  services  rendered  by 
it,  at  the  request  of  another  person,  is  not,  in  any  proper  sense,  a 
franchise.  A  corporation,  in  paying  a  debt,  necessarily  does  so  in 
its  corporate  capacity;  and  therefore,  in  loose  language,  such  as  we 
sometimes  find  in  the  books,  it  mav  be  said,  in  paying  it,  to  be  ex- 
ercising a  corporate  right  or  franchise.  Yet  it  is  certainly  not  ex- 
ercising a  right  or  franchise  derived  from  its  charter.  Municipal 
corporations  are  under  the  control  of  the  legislature.  Their  char- 
ters may  be  taken  away  or  amended  at  legislative  discretion.  Tet 
this  court  held,  in  Yon  Hoffman  vs.  Quincy,  4  Wall.,  535,  that  an 
act  of  the  legislature  of  Illinois,  which  amended  the  charter  of  the 
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city  of  Quincy,  by  limiting  its  power  to  levy  taxes,  was  void,  when 
it  was  shown  that  the  result  of  the  act  would  incapacitate  the  city 
to  pay  its  debfs.  This  decision  did  not  proceed  upon  the  around 
that  the  right  to  pay  its  debts  was  a  corporate  franchise  of  the  city 
because  the  corporation  was  municipal,  and  its  franchises  were  un- 
der legislative  control;  but  upon  the  ground  that  the  payment  of 
debts  was  a  duty  arising  under  the  general  law  of  the  land  in  re- 
gard to  the  obligation  of  contract,  from  which  the  legislature 
could  not  relieve  the  city  by  amending  its  charter. 

Now,  the  right  of  a  corporation  to  pay  a  debt  is  no  more  a  right 
existing  independently  of  a  legislative  grant  of  such  power,  than 
is  the  right  of  a  corporation  to  receive  payment  of  a  debt  due  to  it 
for  services  it  has  rendered. 

If  the  legislature  of  Wisconsin  charters  a  corporation  for  the 
purpose  of  sawing  lumber,  the  right  of  the  corporation  to  charge 
a  reasonable  compensation  for  its  services  would  not  be  a  franchise 
derived  from  the  charter  or  dependent  upon  its  existence.  If  the 
charter  should  be  taken  away,  this  right  would  survive  and  belong 
to  the  corporators  as  joint  owners  of  the  mill  and  machinery. 

If  another  corporation  is  created  for  the  purpose  of  transporting 
this  lumber  and  other  productions  of  the  State  to  market,  does  its 
right  to  a  reasonable  compensation  for  its  services  depend  any  more 
upon  its  charter,  or  is  it  any  more  a  franchise  than  in  the  case  of 
the  mill  owners? 

A  confusion  of  ideas  naturally  arises  in  regard  to  this  matter 
from  the  frequent  use  of  the  term  "  tolls"  as  applied  to  railway  cor- 
porations. Iheir  charges  are  not  "tolls"  in  any  proper  sense  of 
that  term.  That  word  has  come  into  common  use,  in  regard  to 
railways,  because  it  was  used  in  regard  to  turnpikes  and  canals. 
As  to  them  the  word  is  properly  applied,  but  there  is  no  analogy 
between  their  tolls  and  the  compensation  received  by  railway  com- 
panies for  their  services  as  common  carriers.  A  railway  corporation 
does  not  charge  other  persons  for  permission  to  send  their  own 
vehicles  over  the  road.  It  charges  for  carrying  them  or  their  goods 
in  vehicles  which  the  corporation  owns,  and  for  which  it  furnishes 
the  motive  power,  and  for  its  responsibilities  as  a  common  carrier. 
This  is  not  toll.  It  is  a  charge  for  personal  services  rendered  by 
employees  of  the  company,  using  the  property  of  the  company. 

It  is  possible  that  counsel  for  defendant  in  error  may  cite  the  case 
of  Ferine  vs,  Chesapeake  &  Delaware  Canal  Co.,  9  Howard,  177,  as 
bearing  upon  this  question;  but,  in  fact,  there  is  no  analogy.  In 
that  case,  the  three  States  of  Maryland,  Delaware  and  Pennsylvsr 
nia  had  united  in  granting  a  charter  to  a  company  organized  to 
construct  a  canal  connecting  the  waters  of  the  Chesapeake  and 
Delaware  Bays.  The  charter  provided  that  the  canal  should  "  for- 
ever thereafter  be  esteemed  and  taken  to  be  navigable  as  a  public 
highway,  free  for  the  transportation  of  all  goods,  commodities,  or 
produce  whatever,  on  payment  of  the  toll  imposed  by  this  act." 
The  charter  also  specified  the  precise  sum  which  the  company 
might  charge  as  toll  upon  the  various  articles  of  commerce,  and 
upon  vessels  carrying  no  freight;  but  gave  no  additional  toll  upon 
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vessels  simply  because  of  the  passengers  on  board.  The  question 
before  the  court  was,  whether  the  company  could  charge  toll  on 
account  of  passengers,  beyond  the  toll  demandable  upon  vessels 
carrying  freight,  or  upon  empty  vessels?  The  court  held,  as  a  mat- 
ter of  construction  of  the  charter,  that  the  corporation  could 
charge  no  tolls  upon  passengers,  three  judges  dissenting. 

There  is  no  analogy  between  that  case  and  the  one  at  bar.  A 
canal  is  simply  an  artificial  river,  on  which  all  persons  can  send 
their  own  vessels,  subject  only  to  the  payment  of  the  tolls  at  the 
locks.  The  company  owning  the  canal  is  not  a  common  carrier. 
It  transports  neither  goods  nor  passengers.  It  simply  furnishes  a 
water-course,  which,  by  the  charter  in  the  case  in  9th  Howard,  was 
declared  free  to  all  the  world,  upon  the  payment  of  the  tolls  speci- 
fied with  minute  particuality  in  the  act.  In  accepting  the  ch  sorter, 
the  company  agreed  to  charge  no  more  than  the  amount  therein 
specified.  I'he  company  was  to  be  paid  at  that  rate  for  having  con- 
structed a  water-course  open  to  all  comers.  This  was  strictly  toll. 
It  was  fixed  by  charter,  and  the  court  decided  that  no  toll  could  be 
charged  except  in  the  cases  enumerated  by  the  charter,  because  the 
charter  provided  that  the  canal  was  to  be  free  to  all  persons  "  on 
payment  of  the  toll  imposed  by  this  act." 

W  hat  has  been  said  in  the  case  in  9th  Howard  is  true  of  the  case 
of  Stonebridge  Canal  Co.  vs.  Wheely,  2  Bard.  &  Ad.,  793,  which 
may  be  cited  by  opposing  counsel.  There  the  act  of  Parliment, 
or  charter  of  the  company,  provided  that  the  canal  should  be  free 
to  all  persons  to  navigate,  subject  to  the  payment  of  certain  tolls 
on  passing  the  locks;  and  the  court  held,  as  a  construction  of  the 
charter,  tnat  Parliment  did  not  intend  toll  should  be  charged 
against  boais  not  passing  a  lock.  This  was  on  the  ground  that,  by 
the  charter,  the  right  was  reserved  to  the  public  to  navigate  the  ca- 
nal free  of  toll,  except  at  the  locks;  and  the  court  seems  to  concede, 
that  if  the  public  had  no  such  right  by  the  charter  the  company 
might  insist  on  compensation.  There  are  several  English  cases  of 
the  same  character,  in  which  the  decision  involves  simply  a  con- 
struction of  the  charter. 

If  we  are  correct  in  the  view  we  have  taken,  that  the  charging 
a  reasonable  compensation  for  the  rendition  of  personal  services  and 
the  use  of  the  corporate  property  is  not  a  special  privilege  or  fran- 
chise, but  the  exercise  of  a  right  existing  by  universal  law,  it  then 
follows  that  no  repeal  or  alteration  of  the  charter  can  take  that 
risht  away. 

if  a  charter  grants  the  privilege  to  the  corporation  of  charging 
whatever  rate  it  may  deem  proper,  that  would  he  a  special  privilege, 
because  natural  persons  exercising  the  vocation  of  a  common  car- 
rier cannot  do  that. 

They  can  only  charge  a  reasonable  compensation. 

The  privilege,  then,  of  charging  whatever  rates  it  may  deem 
proper,  is  a  franchise  which  may  be  taken  away  under  the  reserve 
power,  but  the  right  to  charge  a  reasonable  compensation  would 
remain  as  a  right  under  the  general  law  governing  natural  persons, 
and  not  as  a  special  franchise  or  privilege. 
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The  effect  of  the  alteration  or  repeal  of  a  charter  can  be  made 
clearer  by  supposing  the  case  of  a  corporation  of  similar  charac- 
ter than  a  railway  company,  a  corporation  for  example  created  for 
the  manufacture  of  cloth.  Suppose  the  charter  of  such  a  corpora- 
tion to  be  repealed.  The  doctrine  that  on  the  death  of  a  corpora- 
tion the  corporate  property  vests  in  the  State  has  never  been  the 
law  of  this  country,  and  is  not  now  the  law  of  England.  This 
doctrine  was  repudiated  by  this  court  in  the  case  of  Curran  vs.  State 
of  Arkansas,  15  Howard,  304,  and  now  the  rights  of  stockholders 
in  the  property  of  a  dissolved  corporation  can  no  more  be  seized  by 
the  State,  than  can  their  title  to  property  belonging  to  them  as  in- 
dividuals. 

What  then  would  be  the  effect  of  the  repeal  of  such  a  charter? 
The  right  of  conducting  their  business  as  a  corporation,  with  the 
limited  liability  resulting  therefrom,  would  be  gone,  because  it  was 
a  special  privilege  resting  in  legislative  grant.  Bub  nothing  more. 
The  natural  property  would  remain,  and  would  belong  to  the  stock- 
holders as  co-partners  in  proportion  to  the  amount  of  their  respect- 
ive shares  of  stock,  subject  of  course  to  the  claims  of  creditors. 
The  right  to  continue  the  business  would  remain,  because  the  man- 
ufacture of  cloth  is  a  lawful  business  iinder  the  general  laws  of  the 
land,  as  is  the  business  of  a  common  carrier. 

The  stockholders,  by  the  dissolution  of  the  corporation,  are  sim- 
ply  remitted  to  their  rights  under  the  general  law. 

What  can  the  State  accomplish  by  an  alteration  of  the  charter? 
The  State  could  modify  what  it  had  given.  It  could  introduce  the 
principle. of  individual  liability.  It  could  change  the  mode  of 
transacting  corporate  business  as  established  by  the  general  law. 
But  it  could  not  impair  the  right  of  the  corporation  to  use  its  mill 
and  machinery  for  the  manufacture  of  cloth  any  more  than  it  could 
take  that  right  away.  The  greater  includes  the  less,  and  the  State 
could  not  destroy  the  value  of  the  property  under  pretense  of  alter- 
ing the  charter,  if  it  could  not  do  so  by  an  absolute  repeal. 

It  could  not  compel  the  corporation  to  pay  a  price  fixed  by  the 
legislature  for  the  wool  or  fuel  it  mi^ht  require.  It  could  not  fix 
the  wages  of  the  employees.  It  could  not  determine  the  price  at 
which  the  manufactured  cloth  should  be  sold.  Any  why?  Because 
the  right  to  use  the  mill  and  machinery  for  the  manufacture  of 
cloth,  and  to  sell  the  cloth  for  what  it  will  bring  in  the  market,  are 
rights  pertaining  to  the  ownership  of  the  property,  and  which  can 
not  be  seperated  from  it  until  our  present  systems  of  government 
are  destroyed,  and  our  constitutional  guarantees  are  overthrown. 

If  the  legislature  were  to  seek  to  enforce  the  acceptance  of  such 
alterations  of  the  charter,  and  enforce  obedience  to  them  by  fine 
and  imprisonment  of  the  corporators  as  the  Wisconsin  act  has  done, 
there  is  not  a  court  in  the  country  that  would  hesitate  to  pronounce 
the  invalidity  of  such  an  act. 

It  may  be  claimed  that  a  railway  corporation  differs  from  one  for 
manufacturing  purposes  in  this:  that  a  railway  cannot  be  built  ex- 
cept by  the  authority  of  the  State. 

But  this  only  arises  from  the  necessity  of  crossing  public  high- 
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ways  and  rivers.  If  a  person  owns  a  tract  of  land  ten  miles  square, 
and  intersected  by  no  highway,  he  certainly  can  construct  a  rail- 
road on  it  and  transport  persons  and  property  from,  one  border  of 
his  land  to  the  other,  by  means  of  a  locomotive  and  cars  as  well  as 
by  hoi*ses  and  wagons,  and  can  hold  himself  out  to  the  public  as  a 
common  carrier  to  that  extent. 

In  Redfield  on  Railways,  a  diflferent  opinion  is  expressed,  but  the 
Court  of  Appeals  of  Kentucky  in  the  case  of  Beardstown  &  Louis- 
ville R.  R.  Co.  vs.  Metcalf,  4  Mete,  208,  referring  to  the  passage  in 
Redfield,  uses  the  following  language: 

"  Possibly  these  passages  were  not  designed  to  mean  more  than 
this:  a  road  cannot  be  made  over  the  lands  of  unwilling  proprietora 
except  under  authority  from  the  State;  and  the  State,  in  order  to 
encourage  internal  improvements,  may  grant  to  a  corporation  or 
individual  the  exclusive  right  to  build  a  road  between  two  points. 
In  the  absence  of  any  positive  law  upon  the  subject,  our  opinion  is 
that  an  individual  has  as  much  ri^ht  to  build  a  railroad  over  his 
own  land,  or  the  land  of  others,  with  their  consent,  as  he  has  to 
build  a  stage  or  a  wagon;  and  as  much  right  to  use  the  former  as 
the  latter  in  canying  freight  and  passengers  for  pay." 

This  is  simple  common  sense. 

So,  also,  in  the  case  of  Beardsley  vs.  The  Ontario  Bank,  31  Barb.., 
635,  the  court  said: 

"  Aside  from  the  right  of  eminent  domain — which,  to  a  certain 
extent,  and  to  enable  them  to  acquire  the  title  to  real  property,  is 
delcKated  to  railroad  corporations — I  think  of  no  privilege  enjoyed 
by  tnem  which  might  not  be  exercised  by  individuals  without  ex- 
press permission  from  the  Government.  The  carriage  of  persons 
and  property  by  railway  is  a  business  open  to  all  who  can  acquire 
title  to  the  roadway,  and  construct  and  equip  the  road;  and  the 
fact  that  a  railroad,  for  the  purposes  to  which  they  are  applied,  is 
deemed  to  be  so  far  public,  or  for  public  purposes,  as  to  justify  the 
delegation  of  this  right  of  acquinng  property  upon  making  just 
compensation  to  the  owner,  without  his  consent,  does  not  affect  the 
character  of  the  property  which  a  railroad  company  may  acquire." 

We  have  assumed,  in  our  argument,  that  the  legislature  has  no 
right  to  determine  the  wages  of  labor  or  the  price  of  commodities, 
in  regard  to  natural  persons.  That  proposition  is  one  which  this 
court  will  hardly  care  to  have  argued.  The  absence  of  legislative 
power  to  fix  the  price  of  labor  or  goods,  rests  upon  the  same  con- 
stitutional principles  which  forbid  the  legislature  to  transfer  prop- 
erty from  one  person  to  another,  or  to  reduce  one  person  under  the 
subjection  of  another,  or  to  take  property  for  the  State,  except  with 
due  compensation. 

It  is  sometimes  said  that  the  regulation  by  cities  of  the  charges 
of  hackmen  is  an  exercise  of  this  power,  the  existence  of  which  we 
deny.  But  this  is  a  mistaken  view.  Hackmen  require  the  use  of 
the  streets  as  a  standing  place  for  their  carriages.  The  city,  in  the 
exercise  of  its  police  power,  grants  them  this  right,  and  issues  the 
required  license.  But  one  of  the  terms  is,  that  they  shall  submit  to 
the  regulations  of  the  city  as  to  prices.    They  accept  the  license 


\  

APPENDIX  B — ^LEGAL  PROCEEDINGS.  279 

subject  to  the  condition  upon  which  it  is  granted.  There  is ,  there- 
fore, no  analogy  between  this  power  and  that  under  discussion. 

So,  too,  it  is  sometimes  said  that  the  State  regulates  turnpike  and 
ferry  tolls.  But  this  power  is  always  reserved,  expressly  or  by  im- 
plication, either  in  the  special  act  creating  the  franchise,  or  by  some 
general  law  in  force  when  tlie  franchise  is  granted,  and  controlling 
its  exercise.  We  have  not  been  able  to  jBnd  a  case  in  which  this 
power  has  been  exercised  of  which  the  assertion  just  made  is  not 
true. 

It  is  sometimes  said  that  the  tolls  of  mills  are  regulated  by 
statute.  This  can  only  be  done  where  millers  are  authorized  to 
overflow  neighboring  lands  in  securing  the  necessary  water  power 
— a  common  species  of  legislation  before  the  days  of  steam — and  the 
general  law  authorizing  the  overflow  fixes,  or  reserves  the  right  to 
fix,  the  tolls.  But  if  a  person  erects  a  steam  mill  on  his  own  land, 
and  offers  to  grind  wheat  for  the  public,  there  is  in  this  country  no 
legislative  power  to  fix  his  tolls. 

These  are  the  only  cases  which  occur  to  us  of  the  exercise  of  legis- 

?ower  over  prices,  and  they  stand  on  ground  peculiar  to  themselves, 
'he  idea  that  the  legislature  has  a  general  power  of  that  character 
is  at  war  with  every  principle  of  free  government,  and  with  all 
those  provisions  of  our  American  constitution  which  were  designed 
to  protect  the  natural  rights  of  men  against  legislative  aggression. 
It  may  be  also  said  that  while  the  company  continues  to  operate  the 
road  as  &  corporation,  it  must  accept  the  terms  prescribed  by  the 
State,  and  if  it  desires  to  charge  reasonable  rates  of  fare  andl'reight, 
independently  of  the  statute,  by  virtue  of  its  ownership  of  the 
property,  it  must  surrender  its  charter  and  cease  to  operate  the  road 
as  a  corporation.  But  the  fallacy  of  this  argument  is  palpable.  The 
company,  in  charging  reasonable  rates,  is  only  exercising  a  right 
belonging  to  the  stodcholders  under  the  general  law  by  virtue  of 
ownership  of  the  property.  This  right  is  an  absolute  constitution- 
al right  not  dependent  on  the  will  of  the  legislature.  If  the  State 
chooses  to  take  away  its  franchise  as  a  corporation,  because  it  does 
not  conform  its  rates  to  the  requisition  of  the  legislature  it  may  do 
so,  but  it  must  leave  to  the  company  all  its  property,  with  the  right 
to  use  it  for  the  purposes  for  which  it  was  created,  that  is  as  a  line 
of  railway,  or  it  must  make  due  compensation  for  the  property 
whose  value  is  taken  away.  As  we  have  already  said,  it  can  not 
compel  a  railway  corporation,  by  fining  or  imprisoning  its  officers, 
to  accept  }in  amendment  of  its  charter;  nor  can  it  compel  the  corpo- 
ration to  voluntarily  relinquish  its  charter.  The  right  of  accept- 
ance or  refusal  is  a  right  which  the  corporation  must  necessarily 
possess — the  State,  having  the  correlative  right  of  taking  such  meas- 
ures as  the  constitution  may  allow,  if  the  proposed  amendment  is 
refused. 

The  right  on  the  part  of  the  corporation  seems  to  be  questioned 
by  the  Supreme  Court  of  Wisconsin,  in  the  opinion  already  cited, 
but  with  all  due  respect  to  that  court,  the  right  must  exist  from  the 
very  nature  of  a  private  corporation.  Natural  persons  cannot  be 
compelled    to    become    a  private  corporation  against  their  will. 
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Charters  arc  contracts  which  must  be  afsented  to  as  well  by  the 
party  taking  as  by  the  party  giving. 

The  same  must  be  true  of  an  amendment,  which  is  an  additional 
contract. 

The  corporation  can  refuse  its  assent.  If  it  does,  the  legislature, 
under  the  reserved  power,  can  repeal.  But  the  stockholders  of  a 
corporation  must  certainly  have  the  right  to  elect  between  the  re- 
peal of  their  charter,  and  accepting  an  amendment  that  would 
make  the  charter  a  source  of  certain  and  constant  loss. 

Suppose  the  legislature  were  to  require  railway  corporations  to 
carry  passengers  at  one  cent  per  mile  in  first-class  cars,  and  freight 
at  the  rate  of  one  cent  per  ton  for  every  mile.  The  power  to  do 
this  is  asserted  by  this  act,  and  by  counsel.  Obedience  to  such  an 
act  would  bankrupt  railways  in  a  month.  Is  it  true,  under  our 
American  constitution,  that  the  officers  and  agents  of  a  corporation 
can  be  fined  and  imprisoned  because  the  stockholders  decline  to  ac- 
cept such  an  amendment?  Is  it  true  that  corporations  can  be  com- 
pelled to  operate  their  road  under  such  a  law  by  writs  of  mandamus 
or  injunction,  and  imprisonment  for  contempt^  if  the  officers  still 
decline  to  accept  the  amendment,  by  running  at  the  old  rates? 
Have  not  the  stockholders  the  poor  privilege  of  saying  to  the  State: 

"  Repeal  your  franchise  if  you  wish,  but  you  can  not  fine  us;  you 
can  not  imprison  our  agents,  you  can  not  confiscate  our  property, 
merely  because  we  decline  to  accept  an  amendment  that  would  in- 
volve us  in  certain  ruin.  Not  until  you  can  fix  the  price  at  which 
the  farmer  shall  sell  his  com,  the  merchant  his  goods,  or  the  me- 
chanic his  wares,  can  you  practice  this  tyranny  towards  us." 

Under  a  similar  reservation  of.  power,  the  court  of  appeals  of 
Kentucky  used  the  following  language  m  Sage  vs,  Dillard,  15  B. 
Monroe,  353,  in  regard  to  the  rignt  to  accept  or  reject  an  amend- 
ment: 

"  The  reservation  of  the  right  to  alter,  amend,  or  repeal  the  act 
by  which  this  corporation  was  created,  is  certainly  prudent  and  sal- 
utary; but  it  seems  to  be  a  necessary  implication  that,  if  the  legis- 
lature should  undertake  to  make  what  in  their  opinion  is  a  legiti- 
mate alteration  or  amendment,  the  trustees  have  the  power  to  ac- 
cept or  reject  it,  whatever  may  be  the  consequences.  If,  from  mal- 
administration or  otherwise,  the  legislature  should,  at  any  time, 
deem  it  expedient  to  put  the  institute  out  of  existence  by  a  repeal 
of  its  charter,  they  have  the  unquestionable  power  to  do  so,  but 
they  have,  in  our  opinion,  no  right  or  power  to  compel  the  trustees 
to  accept  any  act  which  they  may  pass,  although,  in  their 
estimation,  it  may  comport  with  the  power  reserved.  Indeed,  we 
perceive  but  little,  if  any,  utility  in  a  reservation  of  power  to  alter 
or  amend,  when  it  strikes  us  as  axiomatic  that  the  legislature  can 
impose  no  alteration  or  amendment  upon  the  trustees  without  their 
consent,  either  with  or  without  the  reservation.  The  legislature 
can  no  more  force  the  trustees  to  accept  an  alteration  or  amendment 
of  their  charter,  than  they  could  have  forced  them  to  accept  the 
original  charter.  Under  the  reservation,  they  can  repeal  or  destroy, 
without  any  consent  on  the  part  of  the  trustees;   but  so  long  as 


APPENDIX  B — LEGAL  PBOCBEDINOS.  281 

they  remain  in  existence  as  a  corporate  body,  they  necessarily  have 
the  power  to  reject  an  amendment.  What  might  be  the  consequen- 
ces of  the  rejection  of  a  lawful  amendment,  it  is  unnecessary  for  us 
to  consider." 

Under  this  head  of  the  argument  it  will  be  proper  to  ask  the  at- 
tention of  the  court  to  what  has  been  said  by  this  and  other  courts, 
in  regard  to  the  principle  to  be  applied  to  the  construction  of  a 
clause  in  a  charter  reserving  the  power  of  alteration  or  repeal. 

In  all  the  adjudged  cases  in  which  a  provision  of  this  charter  has 
been  under  consideration,  it  has  been  held  that  there  are  nec- 
essary limits  to  the  power  of  alteration,  and  among  the  limitation 
is  this,  that  the  State  can  not,  under  this  power,  entirely  change 
the  character  of  the  corporation,  or  defeat  its  purpose.  A  legis- 
lative act,  which  takes  the  substantial  control  of  the  property  of  a 
corporation  from  the  stockholders,  and  vests  it  in  agents  of  the 
State,  is  not,  therefore,  an  act  within  the  reserved  power  of  alter- 
ation. 

The  case  of  Sage  1*5.  Dillard,  cited  above,  was  as  follows;  The 
legislature  of  Kentucky  had  incorporated  the  Western  Baptist 
Thelogical  Institute,  in  1840,  with  seven  trustees,  by  name,  reserv- 
ing the  power  to  amend  the  charter.  In  1841,  an  act  was  passed, 
authorizing  the  trustees  to  increase  their  number  to  thirteen,  which 
amendment  was  accepted.  In  1845  another  amendment  to  the 
charter  was  passed,  authorizing  the  trustees  to  increase  their 
number  to  thirty-six,  which  was  also  accepted.  In  1848  a  third 
amendment  was  passed,  appointing  sixteen  trustees  in  addition  to 
the  number  then  in  office,  (which  was  twentj^-one,)  which  amend- 
ment a  majority  of  the  trustees  in  office  refused  to  accept,  and 
would  not  permit  the  sixteen  to  act  with  them.  The  question  was 
brought  before  the  courts,  and  the  Court  of  Appeals  held  that  the 
power  whish  the  legislature  sought  to  exercise  was  not  within  the 
reservation  of  the  charter. 

In  giving  their  opinion,  the  court  used  the  following  language  : 

"  In  our  opinion  the  act  of  the  legislature  creating  sixteen  new 
trustees  without  the  consent  of  the  board,  is  not  an  act  coming 
within  the  scope  and  meaning  of  the  power  reserved  in  the  act.  As 
it  seems  to  us,  the  passage  of  this  act  was  not  so  much  the  exer- 
cise of  the  legislative  function,  as  it  was  the  exercise  of  the  minis- 
terial functions,  pertaining  particularly  to  the  board  of  trustees.  It 
is  an  act  not  changing  or  amending  the  mode  or  manner  in  which 
the  trustees,  to  whom  has  been  given,  by  the  founders  of  the  char- 
ity, the  supervision  and  visitorial  power  of  the  institute,  may  ex- 
ercise their  power,  but  it  is  an  act  by  which  this  supervision  and 
visitorial  power  is  substantially  taken  away,  and  conferred  upon  oth- 
ers. True,  the  legislature  may,  by  virtue  of  the  reservation,  re- 
peal or  destroy;  but  the  power  to  destroy  does  not  imply  a  right 
to  cripple  or  maim.  It  is  said,  that  in  the  case  of  Allen  vs.  McKean, 
1  Sumner,  277,  which  involved  a  question  similar  to  the  one  un- 
der consideration.  Justice  Story,  in  commenting  upon  the  reserved 
power  of  the  legislature  to  limit,  amend  or  restrain  the  power  vest- 
ed by  the  act,  uses  the  following  ^^language  :    '  The  language  «of 
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that  section  is  certainly  very  broad,  but  it  is  not  unlimited.  The 
founder  has  a  right  to  have  the  statutes  of  his  foundation,  as 
to  the  power  of  trustees,  strictly  adhered  to,  except  so  far  as  he  has 
consented  to  any  alteration  of  them.  But  an  authority  to  alter  or 
modify  these  powers  can  never  be  fairly  construed  into  an  author- 
ity to  take  them  away  from  his  trustees,  and  confer  the  same  pow- 
ers on  other  persons,'  and  such  is  our  conclusion  in  this  case.' ' 

In  the  case  of  the  Commonwealth  vs,  Essex  Company,  13  Gray, 
253,  the  question  arose  whether  the  legislature  could  impose  upon 
a  chartered  company  the  obligation  of  making  new  fish  ways  around 
a  dam,  when  a  former  amendment  of  the  charter,  which  had  been 
accepted  by  the  company^  exempted  it  from  such  obligation  in  con- 
sideration of  its  indemnifying  all  persons  damnified.  The  company 
had  paid  considerable  money  as  indemnity,  when  the  new  amend- 
ment of  its  charter  was  passed.  There  was  a  reserved  power  to 
alter  or  repeal. 

The  court  held  the  new  amendmant  not  obligatory,  and  the  opin- 
ion given  by  Chief  Justice  Shaw,  has  the  following  in  reference  to 
reserve  power: 

''It  seems  to  us  that  this  power  must  have  some  limit,  though  it 
is  difficult  to  define  it.  Suppose  an  authority  has  been  given  by 
law  to  a  railroad  corporation  to  purchase  a  lot  of  land,  for  purposes 
connected  with  its  business;  and  they  purchased  such  lot  from  a 
third  party;  could  the  legislature  prohibit  the  company  from  hold- 
ing it?  If  so,  in  whom  should  it  vest;  or  could  the  legislature  di- 
rect it  to  revest  in  the  grantor,  or  escheat  to  to  the  public;  or  how 
otherwise?  Suppose  a  manufacturing  company,  incorporated  is 
authorized  to  erect  a  dam  and  flow  a  tract  of  meadow,  and  the 
owners  claim  gross  damages  which  are  assessed  and  paid;  can  the 
legislature  afterwards  alter  the  act  of  incorporation  so  as  to  give 
to  such  meadow  owners  future  annual  damages?  Perhaps  from 
these  extreme  cases — for  extreme  cases  are  allowable  to  test  a  legal 
principle — the  rule  to  be  extracted  is  this:  that  where,  under  power 
in  a  charter,  rights  have  been  acquired  and  become  vested,  no 
amendment  or  alteration  of  the  charter  can  take  away  the  property 
or  rights  which  have  become  vested  under  a  legitimate  exercise  of 
the  powers  granted.!' 

In  the  case  of  Holyoke  Co.  vs.  Lyman,  16  Wallace,  500,  the  prin- 
ciples above  announced  by  Chief  Justice  Shaw  were  substantially 
approved,  although  under  the  diflerent  facts  of  that  case  the  Hol- 
yofee  Company  was  required  to  construct  new  fishways.  The  court 
in  that  case  said: 

''Charters  subsequently  granted  must  be  understood  as  standing 
just  as  they  would  if  that  reservation  of  the  power  to  amend,  alter 
or  repeal  the  same  had  been  incorporated  into  each  charter.  I?ower 
to  legislate  founded  upon  such  a  reservation,  is  certainly  not  with- 
out limit,  but  it  may  safely  be  affirmed  that  it  reserves  to  the  leg- 
islature the  authority  to  make  any  alteration  or  amendment  in  a 
charter  granted  subject  to  it,  that  will  not  defeat  or  substantialy  im- 
pair the  object  of  the  grant,  or  any  rights  which  have  vested  under 
lb,  which  the  legislature  may  deem  necessary  to  secure  either  the 
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object  of  the  grant  or  any  other  public  right  not  expressly  granted 
away  by  the  charter." 

In  Miller  vs.  The  State,  15  Wallace  498,  this  court,  through  Mr. 
Justice  CliflFord,  expresses  itself  as  follows: 

^Tower  to  lefirislate  founded  upon  such  reservation  in  a  charter 
to  a  private  corporation  is  certainly  not  without  limit,  and  it  may 
well  be  admitted  that  it  can  not  be  exercised  to  take  away  or  de- 
stroy rights  acquired  by  virtue  of  such  a  charter,  and  which,  by  a 
legitimate  use  of  the  powers  granted,  have  become  vested  in  the 
coi*poration,  but  it  may  be  safely  afiSrmed  that  the  reserved  power 
may  be  exercised  to  almost  any  extent,  to  carry  into  effect  the  orig- 
inal purpose  of  the  grant,  or  to  secure  the  due  administration  of  its 
affairs,  so  as  to  protect  the  rights  of  stockhoiders  and  of  creditors, 
and  for  the  proper  disposition  of  the  assets.  Such  a  reservation,  it 
is  held,  will  not  warant  the  legislature  in  passing  laws  to  change 
the  control  of  an  institution  from  one  religious  sect  to  another,  or 
tp  divert  the  fund  of  the  donors  to  any  new  use  inconsistent  with 
the  intent  and  purpose  of  the  charter,  or  to  compel  subscribers  to 
the  stock,  whose  subscription  is  conditional,  to  waive  any  of  the 
conditions  of  their  contract." 

Tried  by  the  principles  laid  down  in  the  above  cases,  the  act  of 
the  Wisconsin  legislature  must  fall.  The  most  vital  element  in  the 
ownership  of  railway  property  and  in  the  management  of  the  af- 
fairs of  a  railway  corporation,  is  the  right  to  classify  the  various 
kinds  of  freight  and  aetermine  what  would  be  a  proper  compensa- 
tion for  the  tsansportation  of  the  different  classes.  To  do  this 
properly,  both  for  the  interests  of  the  public  and  the  corporation, 
eviaently  requires  a  large  experience  and  the  exercise  of  the  sound- 
est judgement. 

The  act  in  question  takes  these  vital  powers  from  the  corporation 
and  vests  them  in  the  State.  In  brie^  it  changes  the  whole  char- 
acter of  the  corporation  by  converting  it  substantially  from  a  pri- 
vate to  a  public  corporation — from  a  business  controlled  by  the  per- 
sons who  have  invested  their  capital  in  it,  to  one  controlled  by  the 
State.  Nay,  the  change  is  even  more  objectionable  than  this.  By 
this  act  the  State  takes  the  powers  of  the  corporation  without  as- 
suming its  duties.  It  leaves  to  it  the  burden  of  paying  the  interest 
upon  its  bonds,  and  yet  takes  away  the  means  of  payment.  If  the 
interest  is  unpaid,  the  road  may  be  sold.  The  corporation  must 
prevent  this,  if  possible,  and  may  be  obliged  to  assess  its  stock- 
holders, while  the  State,  that  is  the  public,  appropriates  the  income 
which  should  go  to  the  creditors.  We  submit,  if  the  State  takes 
control  of  the  means  of  revenue,  it  should,  at  the  same  time,  pro- 
vide the  means  of  paying  the  interest  on  the  bonds. 

IV. 

If  a  company  which  transports  goods  at  the  request  of  the  owner 
has  a  right  to  a  reasonable  compensation  for  its  services,  which  the 
le^lature  can  not  take  away,  then  the  question  of  what  is  a  reason- 
able compensation  becomes  a  judicial  question  which  can  not  be 
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decided  by  the  legislature.  Its  determinatioa  belongs  to  the  courts, 
where  the  company  can  justify  its  charges  by  proper  evidence,  and 
be  heard  in  its  own  defense. 

We  have  had  occasion  to  present  this  proposition  to  the  court 
in  the  case  of  the  Winona  &  St.  Peter  R.  R.  Co.,  vs.  Blake,  now 
pending  in  this  court,  and  we  beg  leave  to  repeat  here  what  was 
said  in  our  argument  in  that  case: 

This  proposition  seems  so  plain  as  hardly  to  admit  of  denial.  What 
would  be  a  reasonable  rate  of  freight  is  a  question  to  be  answered  only 
by  an  inquiry  into  many  facts.  The  elements  which  enter  into  the 
determination  of  the  question  are  also  constantly  changing.  What 
is  reasonable  to-day  may  be  far  otherwise  in  six  months  from  to- 
day. The  price  of  labor,  the  cost  of  fuel,  the  amount  of  business, 
the  condition  of  the  currency — all  these,  and  many  other  things, 
enter  into  the  question  of  reasonableness  or  unreasonableness. 
The  cost  of  the  road  is  certainly  an  important  factor  in  the  prob- 
lem, since  the  stockholders  are  entitled  to  some  return  on  their  in- 
vestment. One  road  may  have  cost  $30,000  a  mile  and  another 
$50,000.  One  may  have  abundant  fuel  along  its  line,  another  may 
be  obliged  to  use  coal  that  has  been  brougnt  hundreds  of  miles. 
That  the  legislature  should  undertake  to  determine  all  these  ques- 
tions in  advance,  and  by  an  unbending  rule  apolicable  to  all  roads 
and  under  all  circumstances,  is  an  absurdity.  The  question  to  be 
decided  is  one  vitally  affecting  the  property  of  the  corporation,  and 
and  certainly  it  has  the  right  to  be  he^d  before  it  is  despoiled.  It 
was  to  secure  a  hearing  before  property  can  be  taken,  and  a  hearing 
in  an  impartial  court  of  justice  administering  the  general  law,  that 
our  ancesters  inserted  in  Magna  Gharta  that  famous  safeguard  as 
to  trial  by  jury  and  due  process  of  law,  which  we  have  been  so  care- 
ful to  preserve  in  our  American  constitution. 

That  the  determination  of  what  is  a  reasonable  compensation  is 
a  judicial  question,  is  decided  by  the  court  of  appeals  of  Deleware, 
in  the  case  which  we  have  already  cited,  from  the  March  number, 
1874,  of  the  Law  Register. 

We  quote  the  following: 

"The  attorney-general,  who  appeared  on  behalf  of  the  State, 
put,  in  the  strongest  x>ossible  form,  the  argument  in  support  of  this 
act,  as  an  exercise  of  internal  regulation,  by  insisting  that  there 
must,  at  all  time?,  inhere  in  the  legislature  an  authority  to  protect 
the  public  against  extortionate  charges  and  uniust  discrimination 
by  carriers  exercising  a  public  employment,  and  that  to  this  pow- 
er railaoad  corporations,  as  well  as  other  common  carriers,  must  be 
held  amenable,.  That  the  legislature  possesses  the  general  power 
here  claimed  for  it,  is  not  doubted;  but  the  real  question  still  re- 
mains, viz:  In  what  mode  may  such  power  be  continually  exercised, 
at  least  over  corporations?  The  answer  is,  that  the  legislature 
may,  by  general  laws,  forbid  extortion  and  unjust  discrimination 
on  the  part  of  common  carriers,  as  it  may  prohibit  any  other  offense 
against  social  order  or  the  general  welfare.  It  was  not  disputed,  in 
the  argument,  that,  for  the  breach  of  such  laws,  corporations  as 
well  as  natural  persons,   may  be  held  liable;   but  such  liability 
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would  be  enforced  by  a  judicial  proceeding,  in  which  the  alleged  ex- 
tortionate or  unjustly  discriminatinff  character  of  the  charges 
drawn  into  question  would  be  judicially  ascertained.  Such  reme- 
dies against  common  carriers  already  exist  at  the  common  law,  and 
to  these,  as  well  as  to  the  common  law  liabilities  of  common  car- 
riers generally,  incorporated  carriers,  as  well  as  natural  persons,  are 
subject  by  the  public  nature  of  their  employment.  Very  different, 
however,  from  such  a  mode  of  regulation  by  general  laws,  with  a 
liability  to  judicial  remedy,  is  the  attempt  by  a  legislature  to  pre- 
scribe in  advance  a  law  of  charges  for  carriers — to  do  which  is,  in 
effect,  to  take  out  of  their  hands  the  managment  of  their  own 
business." 

The  case  of  The  Commonwealth  vs.  Proprietors  of  New  Bedford 
Bridge,  2  Gray,  339,  is  also  directly  in  point. 

In  that  case,  the  charter  of  the  bridge  company  required  it  to 
construct  in  the  bridge  "two  suitable  draws,  which  shall  be  at 
least  thirty  feet  wide.'  A  subsequent  act  of  the  legislature  required 
the  company  to  construct  a  draw  not  less  than  sixty  feet  wide,  and 
in  a  manner  to  be  approved  by  a  commissioner  to  be  appointed  by 
the  governor.  The  company  declined  to  obey  the  act,  insisting 
that  it  was  unconstitutional ;  and  the  question  was  brought  before 
the  courts.  It  w&s  contended  for  the  State  that  the  legislature 
could  determine  what  was  a  "  suitable  draw,"  as  it  is  now  contend- 
ed that  the  legislature  of  Minnesota  may  determine  what  is  a  "  rea- 
sonable compensation."  The  opinion  of  the  court  upon  this  point 
is  so  clear  and  conclusive,  that  we  will  give  a  considerable  extract 
irom  it,  commencing  on  pa^e  349: 

"  But  it  is  urged — and  this  constitutes  the  stress  of  the  arscument 
on  this  part  of  the  case — that  the  use  of  the  term  *' suitable  '  in  the 
act  incorporating  the  defendants,  as  applied  to  the  construction  of 
the  draws,  being  a  term  in  its  nature  indefinite  and  uncertain,  did 
not  fix  and  absolutely  settle  the  duty  and  obligation  of  the  defend- 
ants in  this  particular;  that  these,  with  the  exception  of  the  mini- 
um width  of  the  draw,  were  thereby  left  open  and  undetermined; 
and  by  necessary  implication  the  legislature  have  the  right  reserv- 
ed to  them  of  regulating,  from  time  to  time,  the  construction  of  the 
draw,  and  of  prescribing  what  shall  be  suitable,  as  respects  their 
location,  materials  and  dimensions.  But  we  cannot  yield  to  the 
force  of  this  argument.  It  is  founded  on  an  entire  misapprehen- 
sion of  the  relations  of  the  parties,  a<«  created  by  the  act  of  incorpor- 
ation. They  are  but  parties  to  a  contract.  Each  has  equal  rights 
and  privileges  under  it,  and  neither  can  interpret  its  terms  authoritar 
tively,  so  as  to  control  and  bind  the  rights  of  the  other.  The  com- 
monwealth has  no  more  power  or  authority  to  construe  the  charter, 
than  the  corporation.  By  becomin  a  party  to  a  contract  with  its 
citizens,  the  government  divests  itself  of  its  soverignty,  with  re- 
spect to  the  terms  and  conditions  of  the  compact,  and  construct- 
ion and  interpretation,  and  stands  in  the  same  position  as  a  private 
individual.  If  it  were  otherwise,  the  rights  of  parties  contracting 
with  the  government  would  be  held  at  the  caprice  of  the  sovereign, 
and  exposed  to  all  the  risks  arising  from  the  corrupt  or  ill-judged 
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use  of  misguided  power.  The  interpretation  and  construction  of 
contracts,  when  drawn  in  question  between  the  parties,  belongs  ex- 
clusively to  the  judicial  department  of  the  government.  The  legis- 
lature have  no  more  power  to  construe  their  own  contracts  with  their 
citizens  than  those  which  individuals  make  with  each  other.  They  can 
do  neither  without  exercising  judicial  power,  which  would  be  con- 
trary to  the  elementary  principles  of  our  Government,  as  set  forth 
in  the  Declaration  of  Bights,  article  30.  No  better  illustration  of 
the  dangerous  consequences  which  would  follow  from  a  different 
doctrine  could  be  had  than  is  afforded  by  the  case  at  bar.  If  the 
legislature  have  the  power  to  decide  upon  the  meaning  of  the  terms 
of  the  contract,  and  to  determine  what  shall  be  deemed  suitable  in 
the  construction  of  the  bridge  and  draws,  there  can  be  no  limit 
placed  upon  the  exercise  of  this  power.  If  they  have  the  right  to 
prescribe  a  draw  of  sixty  feet  in  width,  they  may  hereafter  require 
the  defendant  to  extend  it  to  one  hundred  feet,  or  to  build  it  across 
the  entire  space  between  the  shore  and  adjacent  island.  So,  too  in 
regard  to  the  construction  of  the  bridge  itself.    The  act  of  incor^ 

!>oration  required  that  it  should  *be  well  built,  at  least  twenty-four 
eet  wide,  of  good  and  suitable  materials.^  By  paritv  of  reasoning 
it  would  be  competent  for  the  legislature  to  enact  that  the  bridge 
should  be  rebuilt  one  hundred  feet  in  width,  and  be  constructed  of 
iron.  In  a  word,  the  argument  leads  directly  to  the  conclusion 
that  the  legislature  have  the  power  to  annex  new  and  onerous 
conditions  to  the  contract  at  tneir  pleasure,  and  thus  effectually 
destroy  the  value  of  the  franchise  granted  to  the  defendants. 

Such  a  doctrine  can  not  be  maintained  without  overthrowing  all 
the  salutary  and  well  established  principles  applicable  to  this  spe- 
cies of  contract  between  the  Government  and  its  citizens.  For 
these  reasons,  we  are  of  the  opinion  that  the  act  of  1851,  c.  318, 
ex  proprio  vi^roe^  ha3  no  binding  force  upon  the  defendants,  and 
that  this  indictment  can  not  be  sustained  against  them  upon  proof 
of  a  neglect  and  refusal  to  comply  with  its  requsitions.     *     *    * 

^^  Whether  the  defendants  have,  in  fact,  complied  with  the  terms 
of  their  charter,  by  constructing  their  draws  in  a  suitable  manner, 
so  as  not  unreasonably  or  unnecessarily  to  obstruct  or  impede  pub- 
lic navigation,  is  a  question  which  neither  the  legislature  nor  the 
defendants  can  determine  absolutely,  without  the  consent  of  the 
other,  when  it  is  drawn  in  question  between  the  defendants  and  the 
commonwealth.  Like  all  other  matters  involving  a  controversy 
concerning  public  duty  and  private  right,  it  is  to  be  adjusted  and 
settled  in  the  regular  tnbunals  where  questions  of  law  and  fact  are 
adjudicated  on  fixed  and  established  principles,  and  according  to  the 
forms  and  usages  best  adapted  to  secure  the  impartial  administra- 
tion of  justice. 

The  same  question  was  adjudged  by  the  supreme  court  of  Illi- 
nois, in  the  case  of  the  Chicago  &  Alton  R.  B.  Co.  vs.  The  People, 
67111s.,  11. 

The  act  before  the  court,  in  that  case,  was  intended  to  impose  a 
fine  upon  any  railway  guilty  of  unjust  discrimination,  and  it  made 
the  fact  that  a  railway  company  charged  a  larger  sum  for  carrying 
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freight  any  distance  than  it  charged  for  carrying  the  same  quantity 
and  kind  of  freight  a  greater  or  the  same  distance,  though  on  an- 
other portion  of  the  road;  conclusive  evidence  of  unjust  discrimina- 
tion. The  court  held  the  act  void,  on  the  ground  that  all  discrimi- 
tions  were  not  necessarily  unjust,  and  whether  they  were,  in  any 
given  case,  reasonable  and  proper,  was  a  judicial  question  upon 
which  the  wailway  companies  had  a  right  to  be  heard  and  to  take 
the  verdict  of  a  jury.  In  giving  the  opinion  the  court  used  the  fol- 
lowing language: 

^^  But  the  act  itself  ^oes  further.  Ifc  forbids  any  discrimination, 
whatever,  under  any  circumstances,  and  whether  just  or  unjust,  in 
the  charges  for  tranporting  the  same  classes  of  freight  over  equal 
distances,  even  though  moving  in  opposite  directions,  and  does  not 
permit  the  companies  to  show  that  the  discrimination  is  not  unjust.^^ 

'*  The  mere  proof  of  the  discrimination  makes  out  a  case  against 
the  railway  companies,  which  they  are  not  allowed  to  meet  by  evi- 
dence showing  the  reason  or  propriety  of  the  discrimination,  and 
then,  upon  this  sort  of  ex-parte  trial,  the  act  imposes  as  a  penalty 
for  the  offense  a  forfeiture  of  the  franchise,  which  might  be  equiv- 
alent to  a  fine  of  millions  of  dollars.  The  object  of  the  law  is  com- 
mendable, but  such  a  proceeding,  to  be  followed  by  such  a  penalty 
for  the  first  offense,  can  not  be  sustained.  It  could  only  have  been 
authorized  through  the  inadvertence  of  the  legislature.  The  law, 
as  it  now  stands,  makes  an  offense  out  of  an  act  which  might  be 
shown  not  to  be  an  offense,  but  an  exercise  of  wise  discretion, 
really  beneficial  to  the  people  of  the  State,  and  while  debarring  the 
companies  from  all  right  of  explanation,  confiscates  their  franchises 
upon  the  first  conviction.  The  legislature  can  not  raise  a  conclu- 
sive presumption  of  guilt  against  a  natural  person,  from  an  act 
that  may  be  innocent  in  itself,  taking  from  him  the  privilege  of 
showing  the  actual  innocence  or  propriety  of  the  act,  and  confis- 
cating his  property  as  a  penalty  for  tne  supposed  offense. 

"  Tnose  provisions  of  our  constitution  which  forbid  the  depriva- 
tion of  life,  liberty  or  property,  except  by  due  process  of  law,  and 
which  guarantee  the  nght  of  trial  by  jury,  as  neretofore  enjoyed, 
and  the  ri^ht  in  all  criminal  prosecutions  to  appear  and  defend  iii 
person  and  by  counsel,  would  all  be  violated  by  such  a  law.    Those 

Erovisions,  it  is  true,  are  designad  to  apply  only  to  natural  persons; 
ut  artificial  persons  must  be  permitted  to  invoke  the  spirit  of  jus- 
tice which  prompted  them,  so  far  as  may  be  necessary  to  protect 
their  property  and  franchises  against  the  operation  of  a  law  that 
substantially  condemns  without  a  trial." 

In  the  case  of  Stamford  vs.  Pawlet,  1  Grompton  &  Jervis,  57,  a 
question  was  before  the  court  of  exchequer,  as  to  the  ri^ht  of  a 
corporation  to  take  reasonable  tolls.  The  court,  after  deciding  in 
favor  of  the  right,  makes  the  following  remarks  which  are  very 
germane  to  the  point  now  under  consideration: 

*^  We  also  think  the  observation  that  to  permit  a  grantee  to  take 
whatever  may  appear  to  him  to  be  a  reasonable  toll,  is  to  make  a 
grantee  a  judge  for  himself,  and  to  expose  the  subject  to  extortion, 
has  received  a  satisfactory  answer.    The  grantee  demands  it  at  his 
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peril,  and  at  the  hazard  of  a  private,  as  well  as  a  pablic  prosecution 
— of  a  private  at  the  suit  of  the  party  injured;  of  a  public  at  the 
suit  of  the  attorney-general,  in  the  name  of  his  majesty. 

''  The  inconvenience  of  raising  such  questions  can  not  be  avoided 
by  specif^'ing  the  sum.  The  king  can  not  grant  an  unreasonable 
toll;  and  it  is  competent  to  every  subject  of  the  realm,  from  whom 
the  toll  is  demanded,  to  question  its  being  reasonable,  even  when 
the  exact  sum  is  specified  in  the  charter."     . 

^'  This  question  may  always  be  brought  under  discussion  in  what- 
ever terms  the  grant  may  be  expressed." 

In  tlie  case  alreadv  referred  to,  which  was  brought  by  the  attor- 
ney general  before  the  supreme  court  of  Wisconsin,  at  its  August 
term,  1874,  to  enforce  obedience  to  this  act,  the  court  held  that  the 
original  charter  for  a  part  of  the  road  operated  by  the  Milwaukee 
and  St.  Paul  Company  was  granted  and  accepted  before  the  adop- 
tion of  the  Stale  constitution,  and  did  not  fall  under  the  reserved 
power.  The  court  therefore  held  that  the  charter  gave  a  right  to 
reasonable  tolls,  which  was  not  affected  by  the  law — ^the  question 
of  what  was  reasonable  being  a  judicial  question.  We  quote  the 
following  from  the  opinion  of  Mr.  Chief  Justice  Ryan,  page  40  of 
pamphlet: 

"  We  are  of  opinion  that  the  franchise  is  not  one  vesting  in  the 
corporation  an  absolute  right  of  exacting  whatever  tolls  it  mi^ht 
see  fit.  The  courts  have  authority  to  limit  the  right  to  reasonable 
tolls — to  tolls  reasonable,  not  in  the  arbitrary  judgment  of  the  cor- 
poration, but  in  fact. 

^^  That  is,  indeed,  as  against  a  great  railroad  company,  not  a  very 
effective  remedy,  out  the  law  gives  the  remedy  to  all  aggrieved 
by  the  exaction  of  reasonable  tolls.  The  question  here,  however, 
is  not  what  the  courts  can  do  to  control  the  exercise,  but  what  the 
legislature  can  do,  by  statute,  to  limit  the  right  of  a  franchise  so 
broad  that  it  seems  to  invite  extortion. 

^^  We  have  already  sustained  the  power  of  the  legislature  to  limit 
rates  of  toll  of  railroads,  subject  to  legislative  control.  But  that 
power  rests  on  the  authority  of  the  legislature,  not  on  the  reason- 
able rate  of  tolls  fixed.  And  the  restraint  of  a  franchise  to  take 
reasonable  tolls — to  tolls  reasonable  in  fact — is  a  judicial,  not  legis- 
lative function. 

^^  But  the  right  of  the  corporation  here  to  take  tolls,  at  discretion, 
being  thus  fixed  by  express  franchise  in  their  charter,  there  seems 
to  us  to  be  no  room  for  doubt  that,  viewing  the  charter  as  a  con- 
tract, the  franchise  is  a  positive  grant  to  take  tolls  in  the  manner 
and  to  the  extent  prescribed  by  it,  subject  to  such  judicial  construc- 
tion and  control  as  it  may  bear,  and  is  a  vital  part  of  the  contract  of 
the  charter  within  the  authorities." 

V. 

Independently  of  the  foregoing  considerations^  applicable  to  all 
railway  companies  in  the  State,  the  Chicago  and  Northwestern  Rail' 
way  Company  occupies   a  peculiar  position^  which  places  it  beyond 
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the  rea,ch  of  the  legislative  act  under  consideration^  for  two  reasons: 

1.  The  sale  of  the  Chicago^  St,  Paul  and  Fona  du  Lac  road^ 
which  is  a  part  of  the  Chicago  and  Northwestern  road  in  1859,  under 
a  deed  of  trust  and  the  authority  of  the  legislature^  vested  the  title  to 
the  road  in  certain  persons  as  purchasers^  with  a  right  to  operate  it. 
Their  subsequent  incorporation  conferred  no  additional  right  to  op- 
erate it^  and  the  alteration  or  repeal  of  the  charter  can  not  impair  the 
right  to  operate  it  which  they  acquired  hy  their  purcliase,  and  held  as 
natural  persons. 

2.  The  legislature  of  Wisconsin  has  entered  into  a  contract  with  a 
corporation  of  Illinois,  by  which  the  Illinois  corporation  has  acquir- 
ed rights  in  that  road^  which  the  act  in  question  impairs^  in  violation 
of  the  tenth  section  of  the  first  article  of  the  Federal  Constitution. 

On  the  10th  day  of  March,  1855,  the  legislature  of  Wisconsin 
passed  an  act  authorizing  the  Rock  River  Valley  Union  R.  R,  Coni- 

{)any  to  consolidate  its  stock  and  franchises  with  the  stock  and 
ranchises  of  the  Illinois  and  Wisconsin  R.  R.  Company,  which  was 
a  company  existing  under  a  charter  granted  by  the  State  of  Illi- 
nois. This  act  is  set  forth  with  the  bill  as  Exhibit  6.  The  company 
to  be  formed  by  this  consolidation  was  to  have  one  board  of  direct- 
ors, and  take  a  new  name.  The  legislature  of  Illinois  passed  a  sim- 
ilar act  in  regard  to  the  Illinois  and  Wisconsin  company.  (Exhibit 
7,  of  bill.) 

By  virtue  of  these  two  acts  the  companies  consolidated,  and  took 
the  name  of  the  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Com- 
pany. This  consolidated  company  issued  bonds,  and  executed  a 
mortgage.  In  1859  the  legislature  of  Wisconsin  and  Illinois  pass- 
ed each  an  act  providing  tnat,  if  this  road  should  be  sold,  the  pur- 
chasers might  incorporate  themselves  by  filing  a  certificate  in  the 
office  of  the  Secretary  of  State,  specifying  the  name  of  the  new 
corporation,  and  the  number  and  names  of  the  directors.  (Exhibits 
8  and  9  of  bill.) 

The  road  was  sold  at  Janesville.  in  Wisconsin,  on  the  2d  of  June, 
1869. 

There  was  nob  a  separate  sale  of  the  portion  situated  in  each 
State,  but  a  sale  of  the  consolidated  road,  as  one  road,  extending 
from  Chicago,  in  Illinois,  to  Pond  du  Lac,  in  Wisconsin.  The 
purchasers,  four  days  after  the  sale,  incorporated  themselves,  by  vir- 
tue of  the  acts  above  referred  to,  under  the  name  of  the  Chicago 
and  Northwestern  Railway  Company. 

These  facts  appear  in  the  bill. 

The  purchasers  of  the  Chicago,  St.  Paul  and  Fond'du  Lac  road 
were,  then,  from  the  2d  to  the  6th  of  June,  1859,  the  owners,  as 
natural  persons,  of  the  road-bed,  the  rolling  stock,  and  the  right  to 
operate  the  road  as  common  carriers,  and  necessarily  to  charge  a 
reasonable  compensation  for  services  thus  rendered.  Was  that 
right  subject  to  be  taken  awav  or  modified  by  the  legislature,  ex- 
cept in  the  same  way  and  to  the  same  degree  that  natural  persons 
exercising  the  vocation  of  a  common  carrier  could  be  controlled? 
19 R  R  c — APP. 


290  BEPORT  OF  RAILROAD   CX)MMISSION£RS. 

Clearly  not.    The  11th  article  of  the  constitution  of  Wisconsin, 
which  reserves  power  over  charters,  is  as  follows: 

"  Corporations  without  banking  powers  or  privileges  may  be 
formed  under  general  laws,  but  shall  not  be  created  by  special  act, 
except  for  municipal  purposes,  and  cases  where,  in  the  judgment  of 
the  legislature,  the  object^  of  the  corporation  can  not  be  obtained 
under  general  laws.  All  general  laws,  or  special  acts  enacted  under 
the  provisions  of  this'section,  may  be  altered  or  repealed  by  the  leg- 
islature at  any  time  after  its  passage." 

It  will  be  observed  that  this  clause  does  not  reserve  power  to  the 
State  to  repeal  or  alter  all  franchises.  It  simply  reserves  the  pow- 
er to  repeal  or  alter  all  general  or  special  laws  by  which  corporations 
shall  be  created.  A  franchise  granted  to  a  natural  person,  or  to 
several  natural  persons,  to  be  exercised  by  them  in  their  natural 
capacity,  would  be,  when  accepted  and  acted  upon  by  them,  a  con- 
tract with  the  State,  which  the  legislature  could  neither  repeal  nor 
modify  by  virtue  of  its  reserved  powers  over  charters  of  incorpora- 
tion. Such  a  contract  would  be  protected  by  the  provision  of  the 
Federal  Constitution. 

On  the  14th  day  of  March,  1859,  as  already  stated,  the  legislature 
of  Wisconsin  passed  an  act,  authorizing  the  persons  who  should  be- 
come the  purchasers  of  the  Chicago,  St.  Paul  and  Fond  du  Lac 
road,  at  the  anticipated  ^ale  under  the  deed  of  trust,  to  become  in- 
corporated, by  filing  a  certificate  with  the  Secretary  of  State,  set- 
ting forth  the  name  of  the  new  incorporation  and  the  number  and 
names  of  the  directors.  But  it  was  not  made  obligatory  upon  the 
purchasers  to  become  a  corporation.  It  was  left  entirely  optional 
with  them.  Suppose  they  had  not  done  so.  They  could  have  con- 
tinued to  operate  the  read  as  natural  persons.  The  State  could  not 
have  prevented  it,  because  it  had  authorized  and  even  invited  them 
to  buy  the  road.  Having  done  that,  it  could  not  have  forbidden 
them  to  use  it.  If  such  a  ca.se  had  arisen,  this  court  would  have 
said  the  State  had  entered  into  an  implied  contract  with  those  pur- 
chasers that,  if  they  would  buy  the  road,  they  should  have  the 
right  to  operate  it  either  as  natural  persons  or  as  a  corporation,  as 
they  inight  elect.  The  State  retained  its  constitutional  right  to 
repeal  or  alter  the  charter  ot  the  Chicago,  St.  Paul  and  Fond  du 
Lac  Company,  which  still  had  a  legal  existence,  but  that  would  not 
have  aiSected  the  right  of  the  purchasers  of  the  road,  as  natural 
persons,  to  operate  it,  with  the  inseparable  right  to  demand  a  rea- 
sonable compensation  for  the  services  rendered  as  common  carriers. 
This  right  would  have  inhered  in  the  ownership  and  use  of  the 
property,  and  would  also  have  existed  under  the  implied  contract 
with  the  State,  growing  out  of  the  sale  under  the  authority  of  the 
State,  and  the  purchase  on  the  faith  of  such  authority. 

With  this  right,  then,  vested  in  the  purchasers  of  this  road — a 
right  indefeasible  by  the  State — what  was  the  eflfect  of  their  becom- 
incorporated  in  conformity  with  the  act  of  March  14,  1859?  (Ex- 
hibit 8  of  the  bill.)  They  received  no  charter  of  incorporation 
p^ranting  or  defining  their  franchises.  What  did  they  do  to  become 
incorporated?    They  simply  filed  a  certificate  with  the  Secretary 
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ot  State,  "specifying  the  name  of  said  corporation,  the  number  of 
the  directors,  and  the  names  of  the  directors,  for  the  first  year." 
this  is  the  language  of  the  act.  What  did  they  acquire  by  the  act 
of  incorporation?  Only  a  corporate  name,  and  the  right  to  operate 
the  road  in  a  corporate  capacity.  This  was  all.  What,  then,  can 
the  State  take  away  under  the  reserved  power  to  repeal  charters? 
It  can  take  away  the  corporate  name,  and  the  right  to  do  business 
in  a  corporate  capacity.  There  would  then  remain  the  right  to 
operate  the  road  as  natural  persons.  What  can  the  State  do,  under 
the  power  to  alter?  It  can  alter  the  name  assumed  by  the  corpor- 
ation, and  alter  the  law  of  corporate  business,  or  the  rules  of  law 
by  which  corporations  are  governed.  But  beyond  that  the  State 
can  not  affect  this  corporation  under  the  power  of  altering  and  re 
pealing  charters,  because  there  is  nothing  in  the  charter  of  this  cor-^ 

E oration,  as  then  granted,  beyond  a  name,  and  the  power  of  doing 
usiness  in  a  corporate  capacity.  Perhaps  other  grants  of  power 
have  since  been  made  that  may  be  resumed,  but  we  are  speaking  of 
what  was  given  to  the  purchasers  of  the  road  when  they  became  a 
corporation,  and  of  what  would  remain  if  they  should  cease  to  be 
a  corporation. 

As  we  have  said,  during  the  four  days  that  the  purchasers  under 
the  deed  of  trust  held  this  road — namely,  from  the  2  day  of  June, 
1859,  when  they  bought  it,  to  the  6  of  June,  1859,  when  they  filed 
their  certificate  of  incorporation — they  owned  the  road  and  rolling 
stoc'k  as  natural  persons.  They  also,  by  their  purchase,  acquired  the 
right  to  operate  the  road.  When  a  railroad  is  sold  under  a  deed  of 
trust,  conveying  the  property  and  franchises,  and  executed  by  au- 
thority of  the  legislature,  the  property  and  all  the  franchises  neces- 
sary to  its  use  pass  to  the  purchasers.  But  the  franchise  of  being 
a  corporation  does  not  pass.  The  original  corporation  remains  in 
existence.  It  has  lost  its  property,  and  the  franchises  belonging  to 
the  property;  but  its  own  existence  remains.  The  franchise  of  be- 
ing a  corporation  belongs  to  the  stockholders^  and  not  to  the  corpo- 
ration, and  that  is  not  sold.  But  the  franchises  belonging  to  the 
corporation,  as  such,  have  passed  to  the  purchasers,  so  far  as  may 
be  necessary  for  operating  the  road. 

In  the  case  of  Coe  vs.  The  Columbus,  Piqua  &  Ind.  R.  R.  Co.,  10 
Ohio,  386,  the  effect  of  such  a  sale  is  very  elaborately  discussed,  and 
the  court  says: 

"  After  an  act  of  disposition,  which  separate  the  franchise  to 
maintain  a  railroad  and  make  a  profit  from  its  use,  and  the  fran- 
chisej'of  being  a  corporation,  though  a  judgment  of  dissolution 
may  be  authorized,  yet,  until  there  be  such  judgment,  'the  rights  of 
the  corporators,  and  of  third  persons,  may  require  that  the  corpora- 
tion be  considered  as  still  existing.  When  that  judgement  is  had, 
those  rights  would  be  protected. 

The  couft,  in  its  opinion,  also  quotes  the  following  language,  as 
sued  by  Curtis  J.,  in  Hall  vs.  The  Sullivan  R.  R.  Co.,  22  Law  Be- 
porter,  188: 

"The  franchise  to  be  a  corporation  is,  therefore,  not  a  subject  of 
seal  and  transfer,  unless  the   law,  by  some  positive  provision,  has 
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made  it  so,  and  pointed  out  the  modes  in  which  such  sale  and  trans- 
fer maj  be  effected.  But  the  franchise  to  build,  own  and  manage 
a  railroad,  and  to  take  tolls  thereon,  are  not  necessarily  corporate 
rights.  They  are  capable  of  existing  in,  and  being  enjoyed  by, 
natural  persons,  and  there  is  nothing  in  their  nature  inconsistent 
with  their  bein^  assignable." 

In  the  case  ot  Atkinson  vs.  The  M.  &  C.  R.  R.  Co.,  15  Ohio,  36 
the  court,  in  speaking  of  a  railway  company  whose  property  and 
franchise  had  been  sold  under  a  mortgage,  used  this  language: 

"  Although  it  may  be  divested  of  its  property,  together  with  the 
franchise  of  operating  and  making  profit  from  the  use  of  its  road, 
its  corporate  existence  survives  the  wreck,  and  endures  until  the 
State  sees  fit  to  terminate  it  by  a  proper  proceeding." 

In  this  case  the  court  held  that  a  special  act,  passed  prior  t«  the 
sale  of  the  road,  which  provided  that  the  charter  should  go  to  the 
purchasers,  was  really  inoperative  for  that  purpose,  because  it  was 
creating  a  new  corporation  by  a  special  act,  which  was  forbidden 
by  the  constitution. 

It  is  clear,  from  these  authorities,  that  the  purchasers,  at  the  sale 
on  the  2d  of  June,  1859,  did  not  acquire  the  charter.  The  deed  of 
trust,  under  which  the  sale  had  been  made,  conveyed  only  the 
property  and  franchises,  and  that  was  all  the  law  authorized  the 
company  to  convey.  The  franchises  belonging  to  the  corporation, 
so  far  as  necessary  to  operate  the  road,  passed  by  the  sale.  The 
franchise  of  being  a  corporation,  which  did  not  belong  to  the  cor- 
poration, but  to  the  stockholders,  did  not  pass.  The  purchasers 
then  held  the  road  as  natural  persons,  with  such  iranchises  as  were 
necessary  to  its  operation,  and  under  the  act  of  the  Wisconsin  leg- 
islature above  cited,  which  invited  them  to  buy,  an  implied  contract 
had  arisen  between  the  State  on  one  side,  and  the  purchasers  and 
their  successors  on  the  other,  that  they  might  hold,  own  and  use 
this  road  for  its  proper  purposes,  with  the  same  rights  they  would 
have  had  if  they  had  originally  built  it  as  natural  persons;  in  which 
event  there  would  have  been  no  pretense  that  the  State  could  exer- 
cise, in  regard  to  them,  a  species  of  legislative  power  existing  only 
by  virtue  of  the  reservation  in  the  constitution,  and  existing  only 
in  regard  to  the  charters  of  corporations. 

That  an  implied  contract,  to  the  effect  we  have  stated,  arose  be- 
tween the  State  and  the  purchasers  at  the  sale,  is  well  illustrated 
by  a  very  important  case,  decided  by  this  court.  Curran  vs.  State 
of  Arkansas,  15  Howard,  534. 

The  State  of  Arkansas  had  incorporated  a  State  bank,  in  which  it 
was  itself  the  owner  of  all  the  stock.  The  bank  was  therefore  a 
public  corporation.  The  bank  became  insolvent,  and  the  State 
having  sold  its  own  bonds  to  create  the  capital  of  the  bank,  and 
claiming  therefore,  to  be  a  creditor,  undertook,  by  an  act  of  the  leg- 
islature, to  appropriate  all  the  assets  of  the  bank  to  itself.  A  pri- 
vate creditor  filed  his  bill  to  reach  the  assets,  and  this  court,  through 
Mr.  Justice  Curtis,  thus  spoke  in  reference  to  the  implied  contract, 
arising  between  the  State  and  the  creditors  of  the  bank,  as  to  the 
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proceeds  of  the  sale  of  the  State  bonds,  which  had  formed  the  cap- 
ital of  the  bank. 

"  The  bank  received  the  money  from  the  State  as  the  fund  to 
meet  its  engagements  with  third  persons,  which  the  State,  by  the 
charter,  expressly  authorized  it  to  make  for  the  profit  of  the  State. 
Havine  thus  set  apart  this  fund  in  the  hands  of  the  bank,  and  in- 
vited the  public  to  give  credit  to  it,  under  an  assurance  that  it  had 
been  placed  there  for  the  purpose  of  paying  the  liabilities  of  the 
bank,  whenever  such  credit  was  given,  a  contract  beiween  the  State 
and  the  creditor  not  to  withdraw  that  fund,  to  his  injury,  at  once 
arose.  That  the  charter,  followed  by  the  deposit  of  the  capital 
stock,  amounted  to  an  assurance,  held  out  to  the  public  by  the 
State,  that  any  one  who  should  trust  the  bank  might  rely  on  that 
capital  for  payment,  we  can  not  doubt.  And  when  a  third  person 
acted  on  this  assurance,  and  parted  with  his  property  on  the  faith 
of  it,  the  transaction  had  all  the  elements  of  a  binding  contract, 
and  the  State  could  not  withdraw  the  fund,  or  any  part  of  it,  with- 
out impairing  its  obligation." 

In  tnat  case  the  court  would  not  permit  the  State  to  violate  a 
contract  implied  from  the  circumstances.  Certainly  the  implica- 
tion in  favor  of  the  purchasers  of  the  road,  and  against  the  State, 
in  the  present  case,  is  far  stronger.  The  State  invited  purchasers 
to  buy  a  railway,  the  continued  operation  of  which  was  of  great 
importance  to  the  State.  Certain  persons  bought  the  road,  and 
brought  it  into  successful  operation,  and  thereby  added  millions  to 
the  value  of  property  in  the  State.  The  State  can  not  now  take 
from  the  purchasers  the  benefit  of  the  purchase;  and  when  it  seeks 
to  do  so,  it  violates  the  Constitution  of  the  United  States,  not  less 
than  did  the  act  of  the  State  of  Arkansas. 

2.  There  is  another  view  which  we  submit  is  decisive  against 
the  application  of  this  act  to  the  Chicago  and  Northwestern  Rail- 
way Company.    It  is  this: 

The  power  to  pass  this  act  rests  solely  upon  the  provision  in  the 
Wisconsin  constitution,  authorizing  the  legislature  to  create  cor- 
porations, and  to  repeal  or  alter  all  general  or  special  laws  creating 
them. 

Now  this  gives  no  authority  to  i*escind  or  alter  a  contract  enter- 
ed into  between  the  State  of  Wisconsin  on  the  one  side,  and  a  nat- 
ural person,  or  a  corporation  created  by  another  State,  on  the  other. 
That  any  State  has  a  right  to  make  such  a  contract,  unless  forbid- 
den by  its  constitution,  there  can  be  no  doubt. 

As  we  have  already  shown  to  the  court,  the  Chicago  and  North- 
western Railway  Compay  was  in  part  formed  by  the  consolidation 
of  the  Rock  River  Valley  Union  Railroad  Company  of  Wisconsin, 
and  the  Illinois  and  Wisconsin  Railroad  Company  of  Illinois,  un- 
der the  authority  of  the  legislature  of  each  State.  The  act  of  the 
Wisconsin  legislature  was  passed  March  10, 1855,  and  is  Exhibit  6 
of  this  bill. 

At  the  end  of  the  second  section  of  this  act,  it  is  provided  that 
the  said  corporation,  thus  formed  by  consolidation,  ^^  shall  have  all 
the  rights,  privileges,  and  franchises  conferred  on  the  said  compa- 
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nies  by  the  laws  of  the  States  of  Wisconsin  and  Illinois  respec- 
tively, the  same  and  not  otherwise  as  though  the  said  consolidation 
had  not  taken  place,  and  the  right  of  way  may  be  taken  in  the  same 
manner,  in  all  respects,  as  though  the  said  companies  had  not  con- 
solidated." 

By  this  act  the  State  of  Wisconsin  contracted  with  the  Illinois 
and  Wisconsin  Railroad  Company  of  Illinois,  that  if  it  would  unite 
itself  with  the  Wisconsin  corporation,  the  two  companies  thus 
united  should  have  all  the  "rights,  privileges,  and  franchises"  con- 
ferred on  either  company  by  the  laws  of  their  respective  States. 
The  Illinois  corporation  was  to  have  the  same  rights  in  Wisconsin 
that  it  possessed  in  Illinois,  one  of  which  was  the  right  to  demand 
reasonaole  rates  of  fare  and  freight,  without  any  pretense  on  the 
part  of  the  State  to  exercise  the  control  claimed  by  Wisconsin  over 
its  own  corporations,  there  being  no  "reserved  power"  in  Illinois. 
The  State  of  Wisconsin  said  to  the  Illinois  corporation,  "if  you  will 
unite  your  capital  with  that  invested  in  the  road  built  within  my 
borders,  and  consolidate  your  stock  with  the  stock  of  that  road,  you 
shall  lose  none  of  your  rights,  privileges  or  franchises." 

The  offer  thus  made  was  accepted,  but  the  pledge  has  been  kepi 
with  Punic  faith. 

The  5th  section  of  the  same  act  provides  as  follows: 

"The  said  consolidated  company  shall  be  and  remain  subject  to 
the  laws  of  the  State  of  Wisconsin  and  the  State  of  Illinois,  respec- 
tively, and  shall  have  in  all  respects  the  same  privileges  as  though 
this  consolidation  had  not  taken  place;  provided^  the  laws  of  the 
State  of  Illinois  shall  have  no  force  or  effect  in  the  State  of  Wis- 
consin under  the  provisions  of  this  act." 

This  clause  is  an  additional  pledge  that  although  the  road  in  each 
State  would  remain  under  the  control  of  the  local  laws,  yet  the 
Illinois  company  should  have  "  in  all  respects  the  same  privileges 
as  though  the  consolidation  had  not  taken  place  " — that  is  to  say, 
it  should  lose  none  of  its  rights  by  virtue  of  the  consolidation.  But 
in  defiance  of  this  pledge,  ite  right  to  control  its  own  business  and 
rates,  the  State  of  Wisconsin  now  seeks  to  take  away. 

It  would  be  mere  paltering  with  good  faith  to  say  that  the  act 
under  consideration  only  applies  to  the  consolidated  road  within 
the  limits  of  Wisconsin,  and,  thererore,  is  no  violation  of  the  con- 
tract with  the  Illinois  corporation.  There  is  now,  as  a  matter  of 
fact,  no  such  separate  corporation.  The  interests  of  the  stockhold- 
ers of  the  Illinois  corporation  are  identified  and  consolidated  with 
those  of  the  stockholders  in  the  Wisconsin  corporation.  A  blow  at 
the  Wisconsin  portion  of  the  road  is  the  same  as  if  struck  in  Illin- 
ois. While,  in  a  metaphysical  sense,  there  may  be  distinct  entities 
in  the  two  States,  in  substance,  and  for  all  the  actual  purposes  of 
corporation  life,  and  in  reference  to  all  the  actual  interests  of  the 
stockholders,  the  two  corporations  are  but  one.  The  State  of 
Wisconsin,  by  this  legislation,  is  destroying  the  interests  of  the 
stockholders  in  the  Illinois  corporation  in  a  mode  which  could  not 
have  been  adopted  by  the  State  of  Illinois,  and  is  doing  this  in  de- 
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fiance  of  its  pledge  to  the  Illinois  company,  that  it  should  lose  none 
of  its  rights  by  consolidation. 

Besides  the  contract  of  the  State  of  Wisconsin,  already'  stated, 
the  State  made  a  subsequent  pledge  of  the  same  character. 

On  the  2d  day  of  June,  1864,  the  Chicago  and  Northwestern 
Railway  Company  consolidated  its  stock  with  an  Illinois  corporation, 
known  as  the  Galena  &  Chicago  Union  Railroad  Company,  the  con- 
solidated road  retaining  the  name  of  the  former  company. 

On  the  15th  of  February,  1865,  the  legislature  of  Wisc9nsin 
passed  an  act  in  relation  to  this  road  (Exhibit  12  of  bill),  the  third 
section  of  which  provides  that  the  consolidated  company  "  may 
have  and  exercise  all  the  powera  heretofore  conferred  by  the  laws 
of  this  or  any  other  State,  upon  the  Chicago  and  Northwestern 
Railway  Company,  and  the  Galena  and  Chicago  Union  Railroad 
Company,  or  any  other  company  consolidated  with  it." 

Although  the  State  of  Wisconsin  can  repeal  or  alter  the  charter 
of  any  corporation  it  may  itself  create,  yet  if  it  makes  a  contract 
with  a  corporation  of  another  State,  such  contract  is  as  far  beyond 
its  power  to  violate  as  if  made  with  a  natural  person. 

If  the  State  of  Wisconsin  should  become  by  any  mode  the  owner 
of  a  railroad  within  its  borders,  it  could  unquestionably  contract 
with  an  Illinois  corporation  to  operate  the  road,  and  it  could  not 
alter  such  contract  by  virtue  of  any  control  given  to  it  by  its  con- 
stitution over  corporations  of  its  own  creation. 

Such  foreign  corporations  would  not,  by  such  contract,  become  a 
Wisconsin  corporation  created  by  that  State,  and  it  is  only  as  to 
such  corporation  that  it  can  claim  to  be  exempted  from  the  provis- 
ion of  the  Federal  Constitution,  forbidding  the  violation  of  con- 
tracts. 

In  the  case  supposed,  the  Illinois  corporation  would  be  exercising 
its  faculties  iit  the  State  of  Wisconsin,  under  a  contract  with  the 
latter  State,  but  it  would  still  retain  its  identity  as  a  foreign  cor- 
poration. 

In  the  case  of  Railway  Co.  vs.  Whiton,  13  Wallace,  284,  this 
court  used  the  following  language  in  explaining  the  meaning  of  a 
previous  decision,  and  what  is  said  is  precisely  applicable  to  the 
point  we  are  seeking  to  present. 

Referring  to  the  case  of  the  Railway  Company  vs,  Harris,  12 
Wallace,  65,  the  court,  by  Mr  Justice  Field,  said: 

"  In  that  case  a  Maryland  railroad  corporation  was  empowered  by 
the  legislature  of  Virginia  to  construct  its  road  through  that  State, 
and  by  an  act  of  Congress  to  extend  a  lateral  road  into  the  District 
of  Columbia.  By  an  act  of  Virginia  the  company  was  granted  the 
rights  and  privileges  in  that  State,  which  it  possessed  in  Maryland, 
and  it  was  made  subject  to  similar  pains,  penalties  and  obligations. 
By  the  act  of  Congress  the  company  was  authorized  to  exercise  in 
the  District  of  Columbia  the  same  powers,  rights  and  privileges  in 
the  extension  and  construction  of  the  road  as  in  the  construction 
and  extension  of  any  railroad  in  Maryland^  and  was  granted  the 
same  rights,  benefits  and  immunities  in  the  use  of  the  road  which 
were  provided  in  its  charter,  except  the  right  to  construct  from  its 
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road  another  lateral  road,  and  this  court  held  that  these  acts  did 
not  create  a  new  corporation,  either  in  Virginia  or  in  the  District 
of  Columbia,  but  only  enabled  the  Maryland  corporation  to  exer- 
cise its  faculties  in  that  State  and  District:  they  did  not  alter  the 
citizenship  of  the  corporation  of  Maryland,  but  only  enlarged  the 
sphere  of  its  operations,  and  made  it  subject  to  suit  in  Virginia  and 
in  the  district.  The  'corporation,^  said  the  court,  ^cannot  migrate, 
but  may  exercise  its  authority  in  a  foreign  territory,  upon  such 
conditions  as  may  be  prescribed  by  the  law  of  the  place.  ^ ' 

In'  the  case  of  Morris  Canal  &  Banking  Company  vs.  Townsend, 
24  Barb.,  663,  the  court  used  the  following  language: 

^^  It  is  contended  that  our  legislature  cannot  authorize  a  foreign 
corporation,  located  in  another  State,  and  subject  to  no  power  of 
visitation  or  control  on  the  part  of  our  functionaries,  to  take  lands 
in  this  State  belonging  to  its  citizens.  There  is  certainly  nothing 
in  our  constitution  tnus  restricting  the  power  of  exercising  the 
right  of  eminent  domain.  The  objection  must  be  urged  on  the  al- 
legation of  incompatibility.  But  incompatibility  with  what?  Cer- 
tainly not  with  our  ordinaiy  practice.  We  have  recognized  the 
existence  of  foreign  corporations  in  various  ways,  and  granted  to 
them  many  privileges  in  this  State.  We  have  to  prevent  the  for- 
gery of  the  bills  of  foreign  banks.  We  authorize  foreign  insurance 
companies  to  transact  business  in  this  State.  Foreign  corporations 
may  institute,  maintain  and  defend  suits  in  our  Si^te  courts,  and 
they  do  so.  And  we  have  authorized  a  railroad  company  of  another 
State — the  New  York  &  New  Haven  Railroad  Company — to  extend 
their  road  into  this  State,  to  accquire  (compulsorily,  if  need  be)  the 
title  to,  or  the  right  to  use  the  lands  of  our  citizens  in  the  county 
of  Westchester.  So  far  as  I  have  heard,  none  of  the  acts  confering 
such  privileges,  powers  and  rights,  have  been  deemed  incompatible 
vnth  our  institutions,  or  the  rignts  of  our  citizens^^and  therefore 
void." 

These  cases  clearly  show  that  a  State  may  contract  with  a  foreign 
railway  corporation.  The  State  of  Wisconsin  has  done  so,  and  we 
ask  that  it  shall  not  be  permitted  to  violate  its  contract. 

VI. 

The  act  violates^  in  principal,  the  terms  of  the  Congressional  Land 
Grant  of  June  3^  1856^  which  required^  as  one  of  the  conditions  of 
the  arant,  that  the  roads  receiving  its  benefits,  should  ^"remain  public 
higkwaifsfor  the  use  of  the  Govermnent  of  the  United  States^  free 
from  toil  or  other  charges  upon  the  transportation  of  property  or 
troops  of  the  United  States,'"  and  that  the  mails  should  be  transported 
at  such  prices  as  congress  might  by  law  direct.  If  the  legislature  of 
Wisconsin  can  pass  such  an  act^  it  can  fix  a  rate  of  cwnpensation 
which  toill  prevent  the  operation  of  the  road,  or  disable  it  from  per- 
forming its  duties  to  the  general  Government. 

The  State  of  Wisconsin  desired  to  obtain  a  grant  of  government 
land  to  aid  the  building  of  railroads.    It  obtained  it  on  the  above 
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conditions,  and  by  an  act  passed  November  3, 1856,  it  accepted  the 
grant  on  these  conditions.  Tbe  legislature  of  the  State  can  pass 
no  law  violative  of  these  conditions;  and  yet  the  act  under  consid- 
eration asserts  a  power  and  is  founded  upon  a  principle  completely 
destructive  of  the  conditions  of  the  congressional  grant.  It  is  plain, 
if  the  legislature  of  Wisconsin  can  determine  the  precise  rate  at 
which  this  corporation  shall  perform  its  duties,  or  can  fix  an  arbi- 
trary maximum,  it  can  take  from  the  corporation  all  power  to  ope- 
rate the  road.  It  can  anihilate  it.  This  act  says  to  the  corpora- 
tion, in  effect,  "  if  you  do  not  transport  freight  and  passengers  at 
the  rates  fixed  by  this  act,  you  shall  loose  your  franchises  ana  cease 
to  exist.^^  It  is  not  in  the  power  of  the  otate  to  say  this,  because 
the  corporation  owes  a  duty  to  the  Federal  Government  which  the 
State  can  not  incapacitate  it  to  perform.  The  charter  in  terms  im- 
posed that  duty  upon  the  company;  and  independently  of  the  char- 
ter, the  terms  of  the  congressional  grant  would  have  required  it. 
It  is  plain  that  the  corporation  can  not  perform  this  duty  to  the 
government  unles  it  is  permitted  to  charge  a  reasonable  compensa- 
tion for  performing  its  duties  as  a  common  carrier  to  the  people  of 
Wisconsin. 

The  act  in  question  is  found  on  page  twenty,  volume  second  of 
United  States  statutes  at  large,  and  is  entitled  ^'  An  act  granting 
public  lands  to  the  State  of  Wisconsin,  to  aid  in  the  construction 
of  railroads  in  said  State."  The  third  section  provides  that  ^^  said 
railroads  shall  be  and  remain  public  highways  for  the  use  of  the 
Government  of  the  United  States,  free  from  toll  or  other  charge 
upon  the  transportation  of  property  or  troops  of  the  United  States." 

The  fifth  section,  provides  ^^  that  the  United  States  mail  shall  be 
transported  over  said  roads,  under  the  direction  of  the  Post-office 
Department,  at  such  price  as  Congress  may  by  law  direct." 

VII. 

The  act  in  question  violates  the  contract  entered  into  betiveen  the 
corporation  ana  its  bondholders^  which  contract  the  State  had  author- 
ized, and  thus  violates  the  tenth  section  of  the  first  article  of  the  Fed- 
eral Constitution,  which  forbids  a  State  to  pass  a  law  impairing  the 
obligation  of  contracts. 

The  charters  of  the  various  companies,  by  the  consolidation  of 
which  the  Chicago  and  Northwestern  Railway  Company  was 
formed,  expressly  empower  the  corporations  to  issue  their  bonds, 
and  to  mortgage  their  property  to  secure  payment  of  the  debt.  The 
act  authorizing  their  consolidation  contained  the  same  grant  of 
power.  Under  this  authority  this  company  has  contracted  and  now 
owes  a  debt  amounting  to  above  forty  millions  of  dollars.  These 
bonds  have  gone  over  this  country  and  Europe,  into  the  hands  of 
persons  who  knew  they  were  issued  by  the  authority  of  the  State 
of  Wisconsin,  and  who  never  could  have  supposed  that  a  State,  de- 
riving its  very  existence  from  a  constitution,  designed  to  secure  a 
system  of  just  laws  and  the  security  of  natural  rights,  either  would 
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or  could  take  to  itself  the  income  of  the  property  thus  mortgaged, 
and  deprive  the  company  of  all  means  of  paying  its  bonds. 

This  corporation  has  contracted  to  pay  a  vast  sura  of  money  in 
return  for  the  same  amount  received  and  exi^eiided  by  it  in  an  en- 
terprise which  has  added  vastly  more  than  that  amount  to  the  value 
of  the  property  owned  by  the  citizens  of  the  State.  The  State  now 
passes  a  so-called  law  taking  from  the  corporation  a  large  portion  of 
its  income,  for  the  supposed  benefit  of  the  public,  and  thereby  tak- 
ing away,  to  a  great  extent,  the  means  of  performing  its  contract 
with  its  creditors,  But  the  defenders  of  the  act  say  the  legislature 
had  a  reserve  right  to  pass  it,  and  perpetuate  this  injustice.  It  had 
a  right  to  amend  the  charter  of  this  company.  If,  before  these 
bonds  were  issued,  it  had  thought  proper  to  take  away  the  right  to 
issue  them,  its  power  to  do  so  could  not  have  been  denied,  but  we 
do  deny,  the  bonds  having  been  issued,  that  it  can  now  impair  the 
contract  between  the  corporation  and  the  bondholders,  by  taking 
from  the  corporation  for  public  use,  and  without  compensation,  the 
means  of  payment.  Under  the  power  given  by  the  legislature,  the 
company  nas  conveyed  its  property  subject  to  the  right  of  redemp- 
tion. Can  the  legislature,  under  pretense  of  amending  its  charter, 
cancel  that  conveyance?  Can  it  enact,  as  in  principle  it  has  done, 
that  all  the  income  from  the  property  conveyed  above  the  expense 
of  operating  the  road  shall,  be  paid  into  the  State  treasury,  or  de- 
voted to  public  uses?  Is  this  in  any  just  sense,  an  amendment  of 
the  charter? 

The  contract  between  the  companv  and  its  bondholders  has  be- 
come an  accomplished  fact,  which  the  legislature  cannot  change. 
The  legislature  has  authorized  the  creation  of  the  debt,  and  the 
conveyance  of  the  property  to  secure  it,  and  whatever  amendment 
of  the  charter  it  may  make,  it  cannot  take  from  the  mortgagee 
either  the  property  conveyed  or  its  income.  It  might  as  well  un- 
dertake, under  pretense, of  amending  the  charter,  to  amend  in  ex- 
press terms,  the  deeds  of  trusfc  executed  by  the  corporations. 

No  court  has  ever  held  that  under  the  reserve  power  to  alter  or 
repeal  charters,  contracts  between  the  corporation  and  third  per- 
sons can  be  impaired,  except  the  Supreme  Court  of  Wisconsin, 
when  passing  upon  this  law.  As  the  question  arises  under  the 
Federal  Constitution,  the  decision  belongs  to  this  tribunal.  The 
Supreme  Court  of  Massachusetts  explicitly  denies  that  contracts 
between  the  corporation  and  third  persons  can  be  aflfected  by  an  al- 
teration of  the  charter.  In  Durfee  vs.  Old  Colony,  5,  Allen,  247, 
that  court  speaks  as  follows: 

"It  would  be  well  to  add,  in  order  to  avoid  misapprehension,  that 
we  d©  not  intend  to  say  that  the  legislature  have  any  power  to 
change  or  modify  an  act  of  incorporation  in  such  a  way  as  to  affect, 
in  a  material  particular,  a  contract  which  they  have  entered  into 
with  a  third  person.  Such  an  exercise  of  legislative  power  would 
be  unconstitutional  and  invalid,  because  it  would  impair  the  obli- 
gation of  a  contract." 

In  Tomlinson  vs.  Jessup,  15  Wallace,  459,  this  court  says: 

"  The  reservation  affects  the  entire  relation  between  the  State 
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and  the  corporation,  and  places  under  legislative  control  all  rights, 
privileges  and  immunities  derived  by  its  charter  directly  from  the 
State.  Rights  acquired  by  third  parties,  and  which  have  become 
vested  under  the  charter  in  the  legitimate  exercise  of  its  powers, 
stand  upon  a  different  footing;  but  of  such  rights  it  is  unnecessary 
to  speak  here." 

A  question  which  seems  identical  with  this  in  principle  has  al- 
ready been  decided  by  this  court,  in  the  well-known  case  of  Curran 
V3,  The  State  of  Arkansas,  15  Howard,  304,  already  cited  in  an- 
other connection. 

The  State  of  Arkansas  owned  the  entire  stock  of  the  Bank  of 
Arkansas,  and  was  iks  creditor  for  a  large  amount.  The  legislature 
passed  an  act,  appropriating  all  the  property  of  the  bank  to  the 
payment  of  debts  due  the  State,  leaving  no  means  of  paying  pri- 
vate creditors.  The  question  of  the  validity  of  that  act  came  before 
this  court,  and  it  was  held  unconstitutional,  because  impairing  the 
obligation  of  a  contract. 

The  court,  after  stating  the  contract  of  the  bank  with  its  bill- 
holders,  proceeds  in  its  opinion  as  follows: 

"  Such  were  these  contracts  and  their  obligations;  and  it  would 
seem  to  require  no  argument  to  prove  that  a  law  authorizing  and 
requiring  such  a  corporation  to  distribute  its  property  among  its 
stockholders,  or  transfer  it  to  its  sole  stockholder,  leaving  its  oills 
unredeemed,  would  impair  the  obligation  of  the  contracts  contain- 
ed in  those  bills.  The  cases  of  Bronson  vs.  Kinzie  et  aL,  1  How- 
ard, 311,  and  McCracken  vs,  Hayward,  2  ibid^  608,  which  will  be 
more  particularly  averted  to  hereafter,  leave  no  doubt  on  that  point. 
Indeed,  it  has  not  been  attempted  to  maintain  that  such  a  law, 
operating  on  the  property  of  a  mere  private  corporation,  whose 
cnarter  the  legislature  could  not  repeal,  would  be  valid.  But  it  is 
argued  that  this  is  a  different  case;  that  the  legislature  has  power 
to  destroy  the  corporation,  and  thereupon  its  contracts  are  no 
longer  in  existence,  and  can  not  be  enforced  against  the  property  of 
the  corporation,  which,  upon  the  repeal  of  its  charter,  reverts  to  the 
grantors  of  its  lands  and  escheats,  so  far  as  it  is  personalty,  to  the 
State,  and  that  if  it  be  in  the  power  of  the  State  thus  to  destroy 
the  remedies  of  creditors,  by  repealing  the  charter,  their  rights 
must  be  considered  to  be  entirely  subject  to  the  will  of  the  State, 
and  no  law  can  impair  the  obligation  of  their  contracts,  because 
subjection  to  any  law  which  may  be  passed,  belongs  to  the  very  ex- 
istence of  such  contracts.  Or,  to  express  the  same  ideas  in  different 
words,  that  the  State  created  and  can  destroy  the  corporation  and 
all  its  contracts,  and,  as  it  can  thus  destroy  them  by  repealing  the 
charter,  it  can  modify,  obstruct,  and  abridge  the  rights  of  creditors 
and  the  obligations  of  their  contracts,  without  repealing  the 
charter. 

"  Neither  these  premises,  nor  the  conclusion  deduced  from  them, 
can  be  admitted. 

"This  banking  corporation  having  no  other  stockholders  than 
the  State,  it  is  not  doubted  that  the  State  might  repeal  its  charter; 
but  that  the  effect  of  such  a  repeal  would  be  entirely  to  destroy  the 
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executory  contracts  of  the  corporation,  and  to  withdraw  its  proper- 
ty from  the  just  claims  of  its  creditors,  can  not  be  admitted.  ^ 

It  will  be  perceived  the  court  expressly  admits  that,  the  bank 
being  wholly  owned  by  the  State,  its  charter  could  be  repealed,  and 
of  course  could  be  altered.  The  State  of  Arkansas  had  then  at 
least  all  the  power  over  the  charter  which  the  State  of  Wisconsin 
has  over  the  charters  of  railway  companies  which  it  has  incorporated. 
The  parallel,  thus  far,  is  complete.  The  State  of  Arkansas  under- 
took to  appropriate  the  property  of  the  bank  to  the  payment  of  a 
debt  due  to  itself — that  is,  to  the  people.  The  State  of  Wisconsin 
has  undertaken  to  appropriate  the  property  of  the  railway  c(»m- 
pany,  or  its  income,  which  is  the  same  tning,  to  the  benefit  of  the 
people,  without  even  the  excuse  which  Arkansas  had — that  there 
was  a  debt  due  the  State.  Arkansas  took  the  property  under  pre- 
tense of  paying  a  debt  due  to  itself.  Wisconsin  takes  the  property 
without  any  pretense  at  all,  except  that  of  power.  This  court  in- 
terfered, and  said  the  State  of  Arkansas  could  not  do  this  as  against 
the  creditors  of  the  bank.  Why  should  not  the  same  thing  be  said 
in  reference  to  the  State  of  Wisconsin? 

Mr.  Chief  Justice  Ryan,  in  the  opinion  already  cited,  says,  in  ref- 
erence to  this  position,  on  page  35  of  his  opinion : 

*'  These  defendants  took  th^r  franchises^  and  their  creditors  in- 
vested their  money,  subject  to  the  reserved  power,  and  suffer  no  le- 
gal wrong  when  that  is  exercised." 

Equally  true  was  it  that  the  creditors  of  the  Arkansas  bank  took 
the  notes  of  the  bank,  subject  to  the  power  of  alteration  or  repeal, 
and  that  position  was  taken  in  the  argument  of  that  case,  as  shown 
in  the  extract  from  the  opinion  above  given.  Nevertheless,  this 
court  held  this  power  could  not  be  so  exercised  as  to  take  from  the 
bank  the  means  of  paying  its  creditors. 

It  is  said  bj  Mr.  Chief  Justice  Kyan  that  the  obligation  of  the 
railway  company  to  its  creditors  remains,  and  is  not  impaired  by 
lessening  the  means  of  payment. 

The  same  position  was  taken  by  Mr.  Justice  Daniel,  in  his  dis- 
senting opinion  in  the  Arkansas  case,  but  the  majority  of  the  court, 
speaking  through  Mr.  Justice  Curtis,  held  otherwise,  and  said: 

^^  The  obli&;ation  of  a  contract,  in  the  sense  in  which  those  words 
are  used  in  the  constitution,  is  that  duty  of  performing  it  which  is 
recognized  and  enforced  by  the  laws;  and  if  the  law  is  so  changed 
that  the  means  of  legally  enforcing  this  duty  are  materially  im- 
paired, then  the  obligation  of  the  contract  no  longer  remains  the 
same."    (Page  319.) 

A  very  similar  question  arose  in  the  late  case  of  Baring  vs.  Dab- 
ney,  19  Wallace,  8. 

In  that  case,  an  act  of  the  legislature  of  South  Carolina  in  regard 
to  a  State  bank — in  which  the  State  was  the  sole  stockholder — 
came  under  review,  and  the  principles  announced  in  Curtan  vs. 
State  of  Arkansas  were  re-afiSrmed. 

The  case  of  Von  Hoffman  vs.  city  of  Quincy,  4  Wallace,  548,  is 
also  strikingly  analagous  to  the  case  at  bar. 

The  city  of  Quincy,  in  Illinois,  had  incurred  a  large  indebted- 
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ness,  by  subscription  to  railway  stock,  for  which  it  had  issued  its 
bonds. 

By  the  law  in  force  when  the  bonds  were  issued,  the  city  had 
power  to  lery  and  collect  a  special  annual  tax  sufficient  to  enable  it 
to  pay  the  annual  interest  on  any  bonds  it  might  issue  for  railway 
purposes.  Subsequently  to  the  issuing  of  the  bonds,  the  legisla- 
ture passed  an  act  limiting  the  rate  of  taxation  for  the  city.  The 
revenue  raised,  under  the  new  law,  was  not  sufficient  to  enable  the 
city  to  pay  th^  interest  on  its  bonds,  after  meeting  all  the  expenses 
of  municipal  administration.  Thereupon  the  holders  of  certain  of 
these  bonds,  having  obtained  judgment,  applied  to  the  circuit  court 
of  the  United  States  for  a  mandamus  to  compel  the  city  to  levy  a 
special  tax  sufficient  to  pay  the  judgment.  The  city  answered, 
setting  up  that  it  had  levied  and  collected  all  the  taxes  which  its 
charter,  as  amended,  would  permit. 

We  pause  here  a  moment  to  note  the  almost  exact  parallelism 
between  that  case  and  the  one  at  bar.  In  that  case,  the  legislature 
of  Illionis  had  all  the  power  to  alter  or  repeal  the  city  charter,  the 
corporation  being  public,  that  the  State  of  Wisconsin  can  have  un- 
der any  construction,  to  alter  or  repeal  a  railroad  charter.  It  ex- 
ercised its  power  in  the  same  way  that  Wisconsin  has  sought  to  do. 
It  limited  the  rate  at  which  the  municipal  corporation  should  tax 
its  citizens.  The  State  of  Wisconsin  has  attempted  to  limit  the 
rate  at  which  the  railway  corporation  may  charge  the  public  for 
services  rendered.  A  creditor  of  the  municipal  corporation  appealed 
to  the  courts,  and  asked  that  this  attempted  limitation  of  the  city^s 
power  should  be  pronounced  invalid,  because  it  impaired  the  obliga- 
tion of  his  contract.  A  creditor  of  the  railway  corporation  now 
makes  a  similar  apneal.  In  the  former  case,  this  court  held  the 
limitation  invalid.    Must  it  not  do  so  in  the  case  at  bar? 

It  is  true,  in  that  case,  the  creditor  did  not  come  to  the  courts 
until  the  city  had  actually  defaulted  as  to  its  interest.  In  this  case, 
the  creditor  has  not  waited  until  an  actual  defalcation  has  occurred. 
But  the  question  in  the  two  cases  is  the  same.  It  is  merely  brought 
before  the  court  by  different  methods.  If  the  Wisconsin  act  would 
be  held  invalid  after  the  railway  company  had  defaulted  in  its  in- 
terest, it  must  be  held  equally  so  before  such  defalcation.  It  is  the 
principle  of  the  act  that  is  in  question.  Its  validity  must  depend 
on  that,  and  not  upon  events  subsequently  to  occur.  If  the  rail- 
way company,  rather  than  destroy  its  credit,  borrows  money  for  the 
payment  oi  its  interest,  the  fact  of  payment  does  not  change  the 
character  of  this  act.    In  the  case  cited,  the  court  said: 

^^  It  is  equally  clear  that  where  a  State  has  authorized  a  munici- 
pal corporation  to  contract  and  to  exercise  the  power  of  local  tax- 
ation to  the  extent  necessary  to  meet  its  engagements,  the  power 
thus  given  can  not  be  withdrawn  until  the  power  is  satisfied.  The 
State  and  the  corporation,  in  such  cases,  are  equally  bound."  (Page 
554-5.) 

I  respectfully  submit  that  no  solid  distinction  can'  be  drawn  be- 
tween that  case  and  the  case  before  the  court. 

Hawthorne  vs.  Calef,  2  Wallace,  10,*and  Woodruff  vs.  Trafnal,  10 


302  REPORT  OF  RAILROAD  COMMISSIONERS. 

Howard,  190,  are  also  cases  in  which  it  was  held  that  an  amend- 
ment of  a  charter  could  not  impair  the  rights  of  creditors  of  a  cor- 
poration. 

VIII. 

l^ke  act  of  the  Wisconsin  legislature  under  consideration  is  void, 
because  it  is  a  regidation  of  inter-state  commerce. 

The  18th  section  of  the  act  of  the  Wisconsin  legislature  is  as  fol- 
lows : 

'^Sec.  18.  Nothing  contained  in  this  act  shall  be  taken  as  in  any 
manner  abridging  or  controlling  the  rates  for  freight  charged  by 
any  railroad  company,  in  this  State,  for  carrying  freight  which 
comes  from  beyond  the  boundaries  of  the  State,  and  to  be  carried 
across  or  through  the  State;  but  said  railroad  companies  shall 
possess  the  same  power  and  right  to  charge  such  rates  for  carrjdng 
such  freight  as  they  possessed  before  the  passage  of  this  act." 

The  court  will  observe,  the  act  being  genera!,  and  the  exception 
being  only  as  to  freight  coming  from  beyond  the  limits  of  Wiscon- 
sin, and  traversing  the  State  to  some  point  toithout  its  limits,  it  of 
course  follows  that  as  to  all  freight  shipped  tvithin  the  limits  of  Wis- 
consin, and  destined  to  a  point  beyond  its  boundaries,  the  act  ap- 
plies. Whatever  the  object  of  this  provision  may  have  been,  it  is 
directly  in  conflict  with  the  Constitution  of  the  United  States,  in- 
asmuch as  it  is  a  regulation  of  inter-state  commerce.  On  this  point 
this  court  has  spoken,  and  it  is  only  neccessary  to  quote  the  lan- 
guage of  the  decision. 

In  the  case  entitled  "  State  Freight  Tax,"  16  Wallace,  232,  the 
court  said: 

"If,  then,  this  is  a  tax  upon  freight  carried  between  States,  and  a 
tax  because  of  its  transportation,  and  if  such  a  tax  is  in  effect  a  regu- 
lation of  inter-state  commerce,  the  conclusion  seems  to  be  inevit- 
able that  it  is  in  conflict  with  the  Constitution  of  the  United 
States.  It  is  not  necessary  to  the  present  case  to  go  at  large  into 
the  much  debated  question,  whether  the  power  given  to  Congress, 
by  the  Constitution,  to  regulate  commerce  among  the  States  is  ex- 
clusive. In  the  earlier  decisions  of  this  court,  it  was  said  to  have 
been  so  entirely  vested  in  Congress  that  no  part  of  it  can  be  exer- 
cised by  a  State.  It  has,  indeed,  often  been  argued  and  sometimes 
intimated  by  the  court  that,  so  far  as  Congress  has  not  legislated 
on  the  subject,  the  States  may  legislate  repecting  inter-state  com- 
merce. Yet,  if  they  can,  why  may  thev  not  add  regulations  to 
commerce  with  foreign  nations  beyond  those  made  by  Uon^ss,  if 
not  inconsistent  with  them,  for  the  power  over  both  foreign  and 
inter-state  sommerce  is  conferred  upon  the  Federal  Legislature  by 
the  same  words.  And  certainly  it  has  never  yet  been  decided  by 
this  court  that  the  power  to  regulate  inter-state,  as  well  as  foreign 
commerce,  is  not  exclusively  in  Congress.  Cases  that  have  sus- 
tained State  laws,  alleged  to  be  regulations  of  commerce  among  the 
States,  have  been  such  as  related  to  bridges  or  dams  across  streams 
wholly  within  a  State,  police  or  health  laws,  or  subjects  of  a  kind- 
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red  nature,  not  strictly  commercial  regulations.  The  subjects  were 
such  as  in  Gilmaa  vs.  Philadelphia,  (3  Wallace,  713),  it  was  said. 
'  can  be  best  regulated  by  rules  and  provisions  suggested  by  the  vary- 
ing circumstances  of  different  localities,  and  limited  in  their  opera- 
tion to  such  localities,  respectively.'  However  this  may  be,  the  rule  has 
been  asserted  with  great  clearness,  that  whenever  the  subjects  over 
which  a  power  to  regulate  commerce  is  asserted  are  in  their  nature 
national,  or  admit  of  one  uniform  system  or  plan  of  regulation, 
they  may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclus- 
ive legislation  by  Congress.  Surely  transportation  of  passengers 
or  merchandise  through  a  State,  or  from  one  State  to  another,  is  of 
this  nature." 

In  another  part  of  the  opinion,  the  court  speaks  as  follows: 

"  Nor  is  a  rule  prescribed  for  carriage  of  goods  through,  out  of,  or 
into  a  State,  any  the  less  a  regulation  of  transportation,  because 
the  same  rule  may  be  applied  to  carriage  which  is  wholly  internal. 
Doubtless  a  State  may  regulate  its  commerce  as  it  pleases.  If  a 
State  chooses  to  exact  conditions  for  allowing  the  passage  or  carri- 
age of  persons  or  freight  through  it  into  another  State,  the  nature 
of  the  ex:action  is  not  changed  by  adding  to  it  similar  conditions 
for  allowing  transportation  wholly  within  the  State." 

No  language  of  ours  can  add  force  to  the  above  quotations.  The 
court  says,  in  terms:  ^^  Surely  transportation  of  passengers  or  mer- 
chandise through  a  State,  or  from  one  State  to  another,  is  of  this 
nature  " — that  is,  of  such  a  nature  as,  in  the  language  of  the  court, 
"  to  require  exclusive  legislation  bv  Congress."  This  act,  in  terms, 
regulates  the  transportation  of  freight  from  within  the  State  of 
Wisconsin  to  points  without  the  State,  and  is  therefore  void,  under 
the  express  language  of  this  decision.  This  point  is  decisive  of  the 
invalidity  of  this  law,  and  we  can  not  add  to  its  weight  by  further 
comment. 

We  do  not  know  that  the  jurisdiction  of  the  court  will  be  ques- 
tioned. It  is  settled  by  the  following  cases:  Osborn  vs.  v.  S. 
Bank,  9  Wheat.,  738;  Dodge  vs.  Woolsey,  18  How.,  331. 

In  connection  with  the  act  under  consideration,  we  wish  to  bring 
to  the  cognizance  of  the  court  another  act,  which  went  through 
the  legislatuae  of  Wisconsin  side  by  side  with  the  one  now  drawn 
in  question,  and  became  a  law  on  the  following  day.  We  insisted, 
in  the  case  decided  by  the  supreme  court  of  Wisconsin,  that  this 
act  worked  a  repeal  of  the  act  first  passed.  That  court  held  other- 
wise, and  upon  this  question  we  suppose  this  court  will  be  govern- 
ed by  that  ruling.  We  bring  this  act  before  the  court,  because  it 
shows  how  raiiwi^y  companies  in  Wisconsin  may  be  confined  with- 
in reasonable  charges  by  constitutional  legislation,  and  because  it 
is  a  legislative  recognition  of  the  fact  that  what  are  reasonable  rates 
isajndicial  question.  It  also  shows  that  there  were  intelligent 
men  in  the  legislature,  who  had  no  faith  in  the  validity  of  the  first 
act,  and  therefore  insisted  upon  the  passage  of  the  second. 

This  second  act  contains  various  provisions  in  regard  to  railways, 
and  declares  that  any  railway  company,  which  shall  charge  more 
than  a  fair  and  reasonable  rate  of  compensation,  shall  be  deemed 


304  REPORT  OF  RAILROAD  OOMMISSIONISRS. 

guilty  of   extortion,  and  fined  not  less  than  five  or  more  than 
twenty-five  hundred  dollars,  either  party  bein^  entitled  to  a  jury. 

Both  of  these  acts  are  printed  as  an  appendix  to  this  argument.'^ 

We  have  endeavored  to  show,  in  the  preceding  pages,  the  inval- 
idity of  the  act  of  the  Wisconsin  legislature  under  the  Federal 
Constitution.  With  the  impolicy  or  immorality  of  such  legislation 
the  court  has  little  concern.  Still,  if  it  be  dishonest  in  principle, 
and  unwise  in  policy,  even  in  the  lowest  sense  of  that  term,  it  is 
certainly  not  entitled  to  a  favorable  consideration  from  this  triba- 
nal  in  tne  settlement  of  doubtful  questions. 

The  State  of  Wisconsin  has  some  thousands  of  miles  of  railway, 
built  by  foreign  capital.  These  roads  were  indispensable  to  the  de- 
velopment of  the  great  material  resources  of  the  State.  To  secure 
them,  it  held  out  every  inducement  within  its  power  to  the  citizens 
of  other  States  and  countries  to  invest  their  fortunes  under  the  pro- 
tection of  Wisconsin  laws.  Not  a  dollar  of  this  capital  would  ever 
have  been  furnished,  if  it  had  been  supposed  the  railways  when 
built,  were  to  be  managed  by  State  commissioners  invesfted  with 
power  to  determine  the  rates  of  fare  and  freight.  But  the  senti- 
ment of  the  State,  no  doubt,  was  as  expressed  by  its  supreme  court, 
through  Chief  Justice  Dixon,  in  the  following  words: 

**  This  obligation  and  promise,  which  sprang  from  the  act  of  in- 
corporation and  invitation  by  the  State  to  persons  to  invest  their 
money  in  the  stock,  it  is  presumed  no  legislative  body  would  disre- 
gard, except  when  the  company,  by  gross  and  wanton  abuse  of  its 
privileges  had  forfeited  its  rights,  and  then,  instead  of  legislative 
action,  it  is  also  presumed  the  regular  course  of  judicial  proceedings 
would  be  preferred."    Whiting  vs.  S.  &  F.  11.  R.  Co.,  25  Wis.,  167. 

These  were  just  words,  and  honestly  uttered.  But  the  legisla- 
tion of  the  session,  which  gave  birth  to  the  act  under  considera- 
tion, was  inspired  by  a  different  spirit.  One  of  those  gusts  of  pop- 
ular passion,  to  which  all  communities  are  liable,  has  swept  over 
the  West.  While  the  principle  which  underlies  this  movement  is 
hostility  to  accumulated  wealth  in  any  form,  it  has  aimed  its  first 
blows  at  corporate  and  especially  railway  property.  Under  the 
wretched  sophistry  embodied  in  the  cry  that  "  the  creature  is  not 
greater  than  the  creator,"  the  leaders  of  this  mad  crusade  have 
blinded  the  judgment  even  of  honest  men.  Railway  corporations 
unavoidably  commit  occasional  injustices  in  their  vast  business, 
and  by  skillfully  inflaming  the  prejudice  or  passion  thus  excited,  it 
was  easy  for  the  net  work  of  farmers^  clubs  and  granges  which 
cover  the  State,  to  send  members  to  the  legislature,  to  whom  argu- 
ment and  explanation  were  addressed  in  vain.  They  not  only  pa^ed 
the  obnoxious  law  now  under  consideration,  but  at  the  same  ses- 
sion they  increased  the  rate  of  taxation  against  the  railway  com- 
pany from  thi-ee  per  cent,  of  its  gross  earnings,  which  it  had  previ- 
ously been,  to  four  per  cent.,  adding  thereby  sixty  thousand  dollars 
to  its  annual  taxation,  and  thus  exacting  for  the  coffers  of  the  State 
thirteen  per  cent,  of  the  net  income  of  the  road. 

♦  See  pp.  1-9  of  Appendix  "  A  "  to  this  Volume. 
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And  what  has  been  the  result  of  this  interference  with  the  rates? 
We  copy  the  following  paragraph  from  the  annual  report,  made  to 
the  stockholders  in  August,  1875,  by  Mr.  Keep,  the  president  of 
the  Chicago  and  Northwestern  Railway  Company: 

'*An  examination  of  the  business  of  the  year  shows  that  more 
than  one-half  the  decrease  in  gross  earnings  was  caused  by  a  reduc- 
tion of  passenger  and  freight  rates,  mainly  induced  by  the  opera- 
tion of  the  *  Potter-Law,'  and  by  the  enforcement  of  other  kindred 
statutes  '  regulating '  transportation  on  railroads  in  the  States  of 
Illinois,  Wisconsin,  Iowa,  and  Minnesota. 

"  There  was  an  average  reduction  of  tWA  cents  per  passenger  per 
mile,  amounting  to  $216,267.96;  and  a  reduction  on  freight  of  iV^Va 
cents  per  ton  per  mile,  amounting  to  $791,819.95;  giving  a  total  of 
$1,008,087.91,  taken  from  the  revenue  by  reduction  of  rates,  and 
not  by  reduction  of  business." 

This  sum,  more  than  a  million  of  dollars,  has  been  taken  for  the 
benefit  of  the  public,  from  the  annual  income  of  a  railway  company 
which  has  never  paid  the  legal  rate  of  interest  upon  the  money  in- 
vested in  its  construction,  and  which,  since  the  3'ear  1872,  has  not 
been  able  to  pay  any  dividend  whatever  to  the  luckless  owners  of 
its  common  stock.  Yet  we  are  gravely  told  by  the  supreme  court 
of  the  State,  that  "  their  rights  in  their  material  property  are  invi- 
olate and  shall  never  be  violated  with  the  sanction  of  this  court." 
And  that  court  virtually  censures  counsel  because  they  characterize 
such  a  legislative  proceeding  as  "confiscation,"  and  says  **the  peo- 
ple of  Wisconsin  are  too  intelligent,  too  staid,  too  just,  too  busy, 
too  prosperous  for  any  such  horror  of  doctrine;  for  any  leaning  to- 
wards confiscation  or  communism."  That  the  people  of  Wiscon- 
sin are  prosperous  we  do  not  doubt.  The  railways  have  made  them 
so.  That  they  are  as  just  as  men  in  general  is  probably  true.  We 
trust,  however,  that  the  holders  of  the  bonds  and  stocks  of  Wiscon- 
sin railroads  may  be  pardoned  the  opinion,  that  the  justice  shown 
in  the  recent  railway  legislation  is  best  expressed  in  the  words 
which  a  great  poet  has  put  into  the  mouth  of  a  Highland  chieftain 
who  lived  two  centuries  ago: 

^*  The  good  old  rule  Rufficeth  me;  the  simple  plan, 
That  he  shoiild  take  who  hath  the  power 
And  he  should  keen  who  caii.^' 

The  act  in  question  has  overthrown  the  most  sacred  rights  of 
property.  It  has  checked  the  growth  of  the  State  by  substantially 
putting  an  end  to  the  construction  of  railways.  It  has  tarnished 
the  reputation  of  the  State  and  that  of  the  country  at  larc^e,  in 
every  community  in  the  world  where  American  railway  bonds  are 
bought  and  sold.  We  submit  the  case,  relying  upon  the  wisdom 
and  justice  of  this  great  tribunal  for  the  protection  of  rights  se- 
cured, as  we  believe,  by  the  solemn  guarantees  of  the  Federal 
Constitution. 

C.  B.  LAWRENCE, 

Of  Counsel  for  Appellants. 

20 R  R  C — ^APP. 
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OF  COUNSEL  FOR  THE    APPELLANTS  AND  PLAINTIFFS  IN  ERROR. 


The  bill  of  complaint  states,  in  substance,  that  the  defendant 
railway  company  lias  executed  several  mortgages  or  trust-deeds, 
upon  portions  of  its  line  of  railway  in  Wisconsin,  to  secure  its  ne- 
gotiable bonds.  The  complainants,  Farmers'  Loan  and  Trust  Com- 
pany, and  Union  Trust  Company,  are  trustees  named  in  two  of 
said  deeds,  and  the  other  complainants  are  holders  of  bonds 
secured  by  those  trust-deeds.  The  complainants  are  not  residents 
or  citizens  of  Wisconsin.  The  defendants  are  all  citizens  of  that  State. 
The  bonds  were  negotiated  in  good  faith,  the  purchasers  relying 
solely  upon  the  net  income  to  be  derived  from  the  operation  oi  the 
mortgaged  property,  for  the  payment  of  the  principal  and  interest 
of  said  bonds.  The  railway  company  has  no  other  means  of  paying 
the  same.  The  State  of  Wisconsin  has  passed  an  act,  set  out  at 
length  in  the  bill  of  complaint,  on  pages  16  to  21  of  record,*  which 
assumes  arbitrarily  to  fix  the  rates  of  compensation  to  be  hereafter 
charged  by  said  railway  company  for  the  transportation  of  freight 
and  passengers.  The  rates  so  prescribed,  if  adopted  by  the  railw^ay 
compnny,  and  the  road  operated  in  pursuance  thereof,  will  yield  no 
net  revenue,  and  in  consequence  neither  principal  nor  interest  of 
said  bonds  will  be  paid. 

The  said  act  is  claimed  to  be  unconstitutional  and  void,  the  said 
defendants,  Paul,  Osborn  and  Hoyt,  who  have  been  appointed  Com- 
missioners under  said  act,  and  are  by  its  terms  authorized  to  reduce 
said  rates,  even  below  the  figures  named  therein  and  are  especially 
charged  with  its  execution  and  enforcement,  and  the  said  defend- 
ant, A.  Scott  Sloan,  who  is  attorney-general  of  State,  thereafter 
to  enforce  said  law,  and  to  bring  a  multitude  of  suits  against  said 
railway  company,  its  officers  and  agents,  to  compel  said  company 
to  adopt  the  rates  of  compensation  named  in  said  act,  and  otherwise 
oppress  said  company,  and  that  if  not  rectified,  will  compel  said 
railway  company  to  operate  its  road  under  said  rates,  so  as  to  pro- 
duce no  net  revenue;  and  that  in  consequence  said  bonds  will  be- 
come worthless,  and  great  and  irreparable  injury  result  to  said  com- 
plainants. An  injunction  against  all  the  defendants  is  prayed, 
restraining  them  from  enforcing  said  act.  The  great  question, 
however,  involved  in  these  suits  and  this  controversy,  is  whether 

See  pages  1  to  6  of  Appendix  to  this  vol. 
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the  legislature  has  the  right  and  power  to  assume  not  only  the 
management  and  control  of  the  railroads  of  the  State,  but  also  of 
the  whole  business  of  common  carriers  by  railroad,  to  fix  their  com- 
pensation, regulate  the  manner  and  mode  of  transacting  their  busi- 
ness, and  prescribe  the  number,  time  and  speed  of  trains.  Said 
chapter  273,  of  the  laws  of  1874,  of  Wisconsin — either  directly  or 
through  its  commissioners  assumes  all  these  functions,  and  practi- 
cally takes  possession  of  the  business  transacted  over  them.  The 
people  instead  of  calling  upon  the  officers  and  managers  of  the  com- 
pany for  accommodations  and  railroad  facilities,  are  directed  to  look 
to  the  railroad  commissioners,  not  only  to  redress  their  grievances, 
but  to  order  and  direct  the  management  of  the  ordinary  business  of 
the  company,  and  letters  are  received  notifying  superintendents 
that  they  propose  to  apply  to  the  attorney-general  for  orders  com- 
pelling the  delivery  of  cara  off  the  line  of  the  company's  road,  if 
they  are  not  furnished  at  such  points,  when  and  as  often  as  de- 
sired for  the  accommodation  of  parties  requesting  th?m. 

The  State  of  Wisconsin,  through  its  legislature,  claims  all  these 
powers.  Its  supreme  court,  after  a  full  hearing,  has  adjudged  the 
claim  well  founded,  and  has  hastened,  by  a  preliminary  injunction 
to  enforce  obedience  to  it.  The  average  politician  and  granger 
within  its  borders  are  now  jubilant  over  the  prospect  open  to  their 
view  of  enjoying  other  people's  propert}"  without  compensation,  or 
if  anv  is  to  be  paid,  then  only  such  as  they  may  choose  to  dictate, 
and  the  grave  question  comes  before  this  court  to  determine  wheth- 
er such  claims  are  to  be  recognized  as  law — whether,  in  fact,  we  are 
gravitating  towards  barbarism,  or  whether  our  course  is  still  on- 
ward in  the  march  of  civilization  and  progress. 
The  court  has  jurisdiction  and  can  grant  the  relief  prayed, 

1st.    It  has  jurisdiction  of  the  parties. 

The  complainants  are  all  citizens  of  foreign  states  or  countries, 
and  therefore  entitled  to  sue  citizens  of  the  State  of  Wisconsin  in 
this  court. 

The  defendants  are  all  citizens  of  the  State  of  Wisconsin,  and 
may  be  sued  in  this  court  by  persons  not  citizens. 

"the  fact  that  some  of  the  defendants  hold  State  offices,  and  that 
the  suit  is  against  them  in  that  character,  or  rather  for  their  acts 
done  or  threatened,  by  virtue  of,  or  in  colore  officii  does  not  exempt 
them  from  the  process  and  jurisdiction  of  this  court.  Their  office 
clothes  them  with  no  sanctity.  Their  acts  are  either  legal  or  ille- 
gal. If  legal,  they  will  be  protected  in  this  tribunal ;  but  if  ille- 
gal, the  fact  that  they  were  State  officers  is  no  justification  tor  the 
injury  y.'hich  they  threaten  to  commit.  It  is  their  individual  action 
that  is  complained  of,  and  it  is  claimed  that  such  action  is  wrong 
and  not  justified  by  law. 

In  U.  b.  Bank  vs.  Osborn  et  aL^  8  Wheaton  738,  the  defendants 
were  State  officers,  auditor,  treasurer  and  collector,  their  acta 
official  acts,  in  collecting  a  tax  assessed  by  the  State  against  the 
bank.  The  State  was  sole  party  interested  in  the  subject  matter  of 
the  suit.  Yet  the  supreme  court  held  the  action  properly  brought , 
that  the  State  was  not  a  party,  and  that  the  court  had  jurisdictyxi 
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In  Dodge  vs.  Woolsey,  18  Howard  331,  the  comphainant  was  a  citi- 
zen of  Connecticut,  a  stockholder  in  a  bank,  and  filed  his  bill 
against  the  directors  of  the  bank,  the  bank  itself,  and  George  C. 
Dodge,  the  treasurer,  and  collector  of  Cuyahoga  County,  to  restrain 
the  collection  of  a  tax  levied  by  the  State  of  Ohio  on  the  bank,  in 
violation  of  its  charter,  and  the  injunction  was  granted.  See  also 
Gordon  vs.  HobaVt,  2  Sumner,  C.  C.  Rep.  401. 

2(L  This  Court  has  jurisdiction  of  the  subject  matter  of  the  action. 

The  complaint  sets  forth  that  an  injury  is  threatened  by  the  citi- 
zens of  this  State,  against  the  property  and  rights  of  the  complain- 
ants, and  this  court  is  asked  to  restrain  the  threatened  injury.  But 
it  is  claimed  that  the  persons  threatening  the  injury  are  State  oflB- 
cers,  and  the  acts  charged,  which  they  are  about  to  commit,  are  au- 
thorized and  enjoined  upon  them  by  a  State  law.  Therefore,  that 
it  is  the  State  that  is  acting,  and  that  the  restraint  of  her  officers  is 
a  restraint  upon  the  State,  and  that  the  granting  of  the  complain- 
ant's prayer,  would  in  effect  be  an  injunction  against  the  State,  and 
prevent  her  from  carrying  out  and  executing  her  laws. 

Suppose  we  admit  it,  what  then  ?  Is  the  court  ousted  of  juris- 
diction, and  the  complainants  deprived  of  a  remedy  from  the 
threatened  injury?  If  so,  upon  wnat  principle?  The  nature  of 
the  injury  threatened  is  such  that  the  court  may  be  properly  in- 
voked to  prevent  it.  The  State  has  no  more  right  to  commit  an 
injury  against  the  rights  of  the  complainants,  than  any  other  per- 
son or  corporation.  It  has  no  right  to  enact  a  law  in  violation  of 
the  constitution,  either  State  or  Federal.  Such  a  law  if  enacted,  is 
no  protection  to  the  State  or  its  officers,  and  all  attempts  to  enforce 
it  may  be  lawfully  resisted.  All  acts  and  attempts  in  that  direction 
are  unlawful.  And  all  persons  whose  property  or  rights  are  inva- 
ded and  injured  bv  such  unlawful  acts,  are  entitled  to  protection 
and  indemnity.  Prior  to  the  adoption  of  the  11th  article  of  amend- 
ments to  the  Constitution  of  the  United  States,  the  State  itself 
might  have  been  made  a  party  in  its  corporate  name,  in  any  action 
to  redress  or  prevent  a  wrong  done  or  threatened  to  citizens  of  a 
foreign  state  or  country.  This  right  would  still  remain,  but  for 
that  11th  article  of  the  amendments.  That  article  provides,  that; 
*'  the  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced,  or  prosecuted, 
against  one  of  the  United  States,  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State. 

This  amendment  simply  forbids  making  a  State  a  formal  party 
to  the  record — nothing  more.  It  does  not  prohibit  the  making  of 
the  persons  holding  State  offices  such  parties.  They  are  amenable 
to  the  process  of  this  court,  and  liable  for  all  the  consequences  of 
their  acts.  The  judgment  in  this  case  will  not  bind  the  State. 
The  injunction  will  not  restrain  it,  but  will  operate  oaly  upon  the 
parties  named  as  defendants.  They  are  individually  responsible  for 
their  acts,  and  the  injunction  will  operate  to  restrain  their  individ- 
ual, personal,  action  only.  It  is  not,  therefore,  an  action  against 
the  ^tate,  or  in  violation  of  the  11th  article  of  amendments  to  the 
Constitution  of  the  United  States. 


APPENDIX  B — LEGAL  PEOCEEDINGS.  309 

This  precise  question  Avas  discussed  at  length,  by  Chief  Justice 
Marshall,  in  Osborne  vs.  United  States  Bank,  9  Wheaton,  pages 
846  to  859.     The  conclusion  that  he  arrived  at  is  as  follows: 

^*  It  may,  v^e  think,  be  laid  down  as  a  rule,  which  admits  of  no 
exception,  that  in  all  cases  where  jurisdiction  depends  on  the  party, 
it  is  the  party  named  in  the  record.  Consequently  the  11th  amend- 
ment, which  restrains  the  jurisdiction  granted  by^the  constitution 
over  suits  against  States,  is  of  necessity,  limited'  to  those  suits  in 
which  a  State  is  a  party  on  the  record.  The  amendment  has  its 
full  eflfect,  if  the  constitution  be  construed  as  it  would  have  been 
construed  had  the  jurisdiction  of  the  court  never  been  extended  to 
suits  brought  against  a  State,  by  the  citizens  of  another  State,  or 
by  aliens.^^ 

The  case  of  Mayor  of  Baltimore  vs.  Pittsburgh  and  Connellsville 
R.  R.  Co.,  1  Abbotts,  IT.  S.  C.  (J.  Rep.  9.,  was  a  case  where  the  city 
of  Baltimore,  had  advanced  money  to  the  railroad  and  the  charter 
was  subsequently  in  part  repealed  and  route  changed.  The  city 
filed  its  bill  in  the  western  district  of  Pennsylvania,  before  Judge 
Grier,  to  restrain  the  railroad  company  from  accepting  or  acting 
under  the  charter  as  amended,  and  to  have  the  amendment  declared 
unconstitutional.  The  jurisdiction  was  sustained  and  the  relief 
granted. 

The  jurisdiction  of  the  court  both  as}o  the  parties  and  subject  mat- 
ter being  settled^  tee  are  now  to  inquire  whether  the  relief  prayed 
can  be  granted. 

The  allegations  of  the  bill  are  fully  supported  by  the  aflSdavits. 
The  interest  of  the  complainants  is  manifest.  The  danger  appre- 
hended eminent  and  threatening.  Unless  the  relief  prayed  can  be 
granted,  great  and  irreparable  injury  will  result.  Can  this  danger 
be  averted  ? 

The  defendants  claim  to  be  acting  under  and  in  pursuance  of  the 
law  (chapter  273,  of  1874)  set  out  in  the  complaint,  and  that  all 
their  proposed  action  is  based  upon,  and  enjoined  upon  them  by  that 
act,  and  that,  however  injurious  it  may  be  to  the  iuterest  of  the 
complainants,  their  action  is  authorized  and  lawful,  and  that  said 
act  is  a  full  justification  to  them  in  all  courts  and  places.  Such  an 
act  has  been  passed,  and  if  valid  as  a  law,  authorizes  all  that  is 
claimed  for  it.  We  are  therefore  brought  to  the  consideration  of 
the  constitutionality  of  •that  enactment.  If  constitutional  and 
valid,  then  the  defendants  are  justified  in  their  proceedings,  and  the 
complainants  are  remediless.  But,  if  that  act  is  unconstitutional 
and  void,  then  the  defendants  are  not  justified  in  their  proceedings, 
and  the  complainants  are  entitled  to  the  relief  prayed  in  the  bill  of 
complaint. 

The  said  act  (chapter  273,  of  the  laws  of  1874)  among  other 
things,  assumes  arbitrarily,  to  determine  the  compensation  which 
the  defendant  Railway  Company  may  charge  for  the  transportation 
of  freight  and  passengers  over  its  line  of  road,  and  necessarily  as- 
sumes, to  that  extent,  the  control  over,  and  the  appropriation  and 
disposition  of  the  use  of  the  property  of  the  defendant  company, 
without  their  consent.    We  therefore  insist 


310  REPORT  OF  RAILROAD  COMMISSIONERS. 

II. 

That  said  act,  so  for  as  it  attempts  to  fix  the  rates  of  compensation  to 
he  charqed  by  the  defendant  company,  for  the  transj^ortation  of 
freight  and  passengers^  is  unconstitutional  amd  void. 

The  right  to  control  one's  property  and  fix  the  price  for  its  use, 
is  an  attribute  of  ownership,  and  the  right  to  fix  and  determine  the 
compensation,  for  which  any  one  will  render  his  personal  services, 
and  incur  risks  and  dangers  in  transacting  the  business  of  another, 
is  a  personal  right  necessary  to  man's  freedom  and  independence. 
This  pretended  law  ignores  those  rights,  and  thereby  violates  both 
the  constitution  of  this  State  and  of  the  United  States. 

1st.  It  is  repugnant  to  section  13  of  the  Declaration  of  Bights 
of  Wisconsin.  ''The  property  of  no  person  shall  be  taken  for  pub- 
lic use  without  just  compensation  therefor,"  2d.  It  is  in  violation 
of  section  1,  of  article  14,  of  amendments  of  the  Constitution  of 
the  United  States.  "  No  State  shall  make  or  enforce  any  law 
which  sliJill  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States.  ISor  shall  any  State  deprive  any  person  of  life, lib- 
erty, or  property,  without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protections  of  the  laws." 

The  law  in  question  assume^  to  take  property  now  in  possession 
of  the  company,  and  which  the  shareholders  of  the  company  claim 
to  own,  and  exercise  over  it  such  control  as  only  the  owner  can  ex- 
ercise. To  that  extent  the  owner  is  deprived  of  his  property.  The 
most  important  and  valuable  function  connected  with  the  owner- 
ship of  property,  is  the  right  to  determine  the  compensation  to  be 
paid  for  its  use.  Property  is  chiefly  valuable  to  the  owner  on  ac- 
count of  the  income  it  yields.  This  law  takes  this  right  from  the 
owner,  and  without  it  the  property  may  be  entirely  worthless.  All 
right  of  control  is  taken  from  him,  and  the  authors  and  advocates 
of  this  law  claim  that  it  has  been  enacted  for  the  public  benefit; 
hence,  if  this  be  true,  the  property  and  rights  of  the  owner,  so  far 
as  he  has  been  deprived  of  them,  have  been  devoted  or  subjected,  to 
public  use.  The  same  is  true  of  the  labor,  the  mind  and  talent  or 
capacity  for  transacting  the  business  of  a  common  carrier,  of  the. 
owner  himself.  If,  therefore,  we  are  the  owners  of  this  property, 
and  of  the  labor,  mind  and  capacity  necessary  to  transact  the  bus- 
iness of  a  common  carrier,  we  are,  pro  tarUo,  deprived  of  our  prop- 
erty and  rights,  and  under  pains  and  penalties,  fine  and  imprison- 
ment, compelled  to  use  our  property,  contribute  our  time  and  labor, 
and  incur  the  risks  and  hazardi^  attendant  on  the  business  of  a  com- 
mon carrier,  for  the  compensation  prescribed  in  this  act,  and  are 
thereby  deprived  not  only  of  our  property,  but  of  our  just  rights 
and  the  equal  protection  of  the  laws.  It  is  denied,  however,  that 
we  are  the  owners  of  this  property,  and  hence  not  entitled  to  in- 
voke the  protection  of  the  constitution,  but  that  the  railroad  is  the 
property  of  the  State,  farmed  out  to  the  company  during  the  State's 
pleasure;  that  it  can  at  any  time  take  possession,  not  only  of  the 
corporate  franchises,  but  of  the  property  itself,  without  compensa- 
tion to  the  company  or  its  shareholders. 
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Were  we  to  admit  this  proposition,  monstrous  as  it  is,  still  on 
what  principle  could  this  law  be  sustained,  for  not  only  is  the  rail- 
road and  all  the  property  of  the  company  confiscated  by  it,  but  the 
business  of  a  common  carrier  as  well.  Certainly,  the  labor,  mind 
and  capacity,  necessary  to  carry  it  on,  does  not  belong  to  the  State. 
Admitting,  for  the  moment,  that  the  State  owns  the  railroad,  or 
has  the  right  to  fix  the  compensation  for  its  use,  still  that  would 
give  it  no  right  to  fix  the  compensation  ©f  a  common  carrier  doing 
business  on  it.  The  road  is  one  thing,  the  business  of  a  common 
carrier  quite  another.  In  some  instances  railroad  companies  simply 
furnish  cars  and  haul  them  for  a  given  compensation,  for  parties 
who  are  engaged  as  common  carriers,  as  in  the  case  of  express  com- 
panies. In  other  cases  they  simply  haul  the  cars  of  other  parties 
for  a  given  compensation.  In  the  last  report  of  the  Massachusetts 
commissioners,  they  express  the  opinion  that  the  time  is  coming 
when  railroads  will  cease  to  transact  the  business  of  common  car- 
riers, as  at  present,  and  confine  themselves  simply  to  the  business 
of  hauling  cars  over  their  respective  roads  for  a  given  compensation. 
Whether  such  a  result  is  to  happen  time  alone  will  determine,  but 
certain  it  is,  the  two  things  are  not  the  same,  nor  are  they,  in  the 
nature  of  things,  necessarily  connected.  Whether  they  can  be 
practically  separated  need  not  now  be  determined.  We  insist  how- 
ever, under  this  hefid, 

1st.  That  the  shareholders  of  the  company  are  the  absolute  owners 
of  the  railroad  and  all  the  property  of  the  company. 

This  proposition  is  so  plain  and  elementary,  and  has  been  so  of- 
ten and  uniformly  asserted  by  the  courts,  that  it  seems  a  work  of 
supererogation  to  adduce  authorities  to  substantiate  it.  But  as  the 
opposite  doctrine  has  been  asserted,  and  would  seem  to  be  a  neces- 
sary foundation  for  such  a  structure  as  the  Potter-law  of  last  win- 
ter, I  will  ask  the  indulgence  of  the  court,  while  I  cite  a  few  of  the 
many  authorities  of  our  courts  to  show  that  the  above  proposition 
is  correct. 

The  company  is  chartered  by  the  State,  and  is  endowed  with  the 
privilege  of  exercising  the  power  of  eminent  domain,  so  far  as  it 
may  be  necessary  to  procure  the  right  of  way  for  its  road,  but  in 
fact  more  than  ninety-nine  hundredths  of  all  its  grounds  of  every 
description  are  acquired  by  negotiation  and  purchase,  and  the  title 
conveyed  to  the  company  by  warranty  deed  in  fee-simple.  The  re- 
maining hundredth  partis  generally  acquired,  after  proceedings  to 
condemn  have  been  instituted,  by  purchase,  and  the  title  conveyed 
by  deed,  the  commissioners  only  naming  the  amount  which  the 
company  must  pay.  Hardly  any  of  the  grounds  of  the  company 
are  held  by  judgment  entered  in  proceedings  authorized  by  the 
charter  for  acquiring  land  by  the  exercise  of  the  right  of  eminent 
domain.  All  the  lands,  however  acquired,  are  paid  for  wholly  by 
the  company.  The  road  is  constructed  by  the  company,  and  at  its 
sole  expense.  All  the  property  of  every  description  belonging  to 
the  company,  and  used  in  operating  the  railroad,  is  purchased  and 
paid  for  by  the  company.    Applying  the  rules  of  law  to  such  a  case, 


312  REPORT  OP  RAILROAD  COMMISSIONERS. 

the  ordinary  mind  would  naturally  come  to  the  conclusion  that  the 
company,  or  its  shareholders,  owned  the  road  and  the  property  of 
the  company.  It  would  seem  to  need  no  argument  or  authority  to 
prove  it,  and  that  it  would  require  a  sort  of  sublime  impudence  to 
assert,  before  an  intelligent  court  or  public,  that  the  state,  under 
such  circumstances,  and  not  the  company,  was  the  owner  of  the 
property. 

Angell  and  Ames,  section  40,  class  railroads  as  private  corpora- 
tions, and  in  section  31  they  say  ''  railroads  are  private  corpora- 
tions." *  *  *  .i  Both  the  property  and  the  sole  object 
of  every  such  corporation  are  essentially  private." 

In  Whiting  vs.  the  Sheboygan  and  Fond  du  Lac  Railroad  Com- 
pany 25  Wis.  167,  the  supreme  court  of  this  State  decided  that 
railroad  companies  are  private  corporations  and  the  owners  of  their 
property.  And  the  Supreme  Court  of  the  United  States,  in  revers- 
ing this  case  on  another  point  expressly  aflSrm  it  on  this,  and  say: 
"  T?hat  railroads,  though  constructed  by  private  corporations  and 
owned  by  them,  &c."  Again  they  sav:  '"  The  owners  (of  a  railroad) 
may  be  private  companies,"  &c.,  full  recognizing  the  doctrine  that 
a  railroad  company  owns  its  road. 

In  the  people  ex.  rel.,  vs.  Salem,  20  Mich.  447,  Judge  Cooley 
says:  "  The  road,  when  constructed,  is  nevertheless  to  be  exclusively 
private  property,  owned,  controlled  and  operated  by  a  private  cor- 
poration for  the  benefit  of  its  own  membere,  and  to  be  subject  to 
the  supervision  and  control  of  the  State  only  as  private  property." 
Again  he  says,  page  478:  "  They  are  private  property  whose  owners 
make  it  their  business  to  transport  persons  and  merchandise  in 
their  own  carriages,  over  their  own  land,  for  such  pecuniary  com- 
pensation as  may  be  stipulated." 

In  People  vs.  Batchellor,,  53  N.  Y.  140,  the  court,  speaking  of 
railroads,  says:  "  But  it  is  equally  clear  that  property  acquired  by 
the  corporation,  belongs  to  it  exclusively,  and  its  ownership  is  as 
absolute  as  that  of  any  private  individual  of  property  belonging  to 
him.  It  is  also  clear  that  so  far  as  the  road  is  operated  for  the  bene- 
fit of  its  stockholders,  the  corporation  is  private.  We  have  then 
an  artificial  being  created  by  the  legislature,  endowed  with  public 
franchises,  the  absolute  owner  of  property  of  which  it  cannot  be 
deprived  by  legislation  except  for  public  purposes,  carrying  on  bus- 
iness for  the  private  emolument  of  its  stockholders." 

"The  roadway  of  a  railroad,  however,  is  but  a  small  part,  com- 
paratively, of  the  property  of  a  company.  The  grades,  ties  and 
track,  the  buildings,  bridges,  and  other  works,  with  the  shops,  ma- 
chinery, and  equipments,  together  with  the  roadway  and  the  out- 
laying lands,  represent  the  outlay  and  property  of  the  corporation. 
These  are  all  recognized  and  declared,  by  every  elementary  work 
relating  to  railroad  corporations,  to  be  private  property,  owned, 
operated,  and  used  by  the  company  as  a  private  corporation  for  the 
benefit  and  advantage  of  the  stockholders;  and  I  am  not  aware  of 
any  decision  of  any  court  that  announces  its  judgments  in  the 
English  tongue,  to  the  contrary." — Judge  Swan's  pamphlet.  Don- 
her  vs.  State  of  Miss.,  8  Smedes  and  M.,  649,661;  Trustees,  etc.,  vs. 
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Auburn  and  Roch.  R.  R.,  3  Hill,  570;  Ohio,  etc.,  R.  R.  vs.  Ridge, 
Blackt.,  78;  Bonaparte  vs.  Camden  and  Amboy  R.  K.,  1  Bald.  0.  C., 
205,  222;  Dearborn  vs.  Boston  and  Montreal  R.  R.,  4t  Fos.,  179; 
Tinsraan  vs.  Belv.  and  Del.  R.  R.  Co.,  2  Dutch.,  148. 

The  same  doctrine  is  maintained  by  Redfield. 

1  Redfield  on  railways,  53.  and  many  cases  cited  in  its  support. 

We  therefore  say  that  the  company,  or  more  properly  its  share- 
holders, are  the  owners  of  the  railroad  property. 

It  being  settled  that  we  are  the  owners  of  this  property,  the  next 
question  to  be  considered  is: 

2.  Does  this  law  take  our  property,  or  any  part  thereof,  or  dc- 
priveus  of  itsbenefctal  use  and  enjoyment? 

The  value  of  a  railroad  to  its  owners,  is  the  right  to  operate  it  so 
as  to  make  what  is  commonly  know  as  net  earning.  This  is  the 
beneficial  use;  without  it  the  road  is  of  no  benefit  or  value  to  the 
owner.  Hence,  if  this  law  deprives  us  of  the  right  and  ability  to 
make  net  earnings  from  its  operation,  our  rights  are  evaded,  our 
property  confiscated  and  taken  from  us  without  due  process  J  of  law. 
The  taking  of  the  beneficial  use  of  the  property,  is  a  taking  of  the 
property  just  as  effectually  as  though  we  were  deprived  of  the 
actual  possession. 

Prior  to  the  passage  of  this  law,  we,  as  owners,  were  entitled  to 
fix  the  compensation  to  l»e  paid  to  us  for  the  transportation  of 
freight  and  passengers  over  our  road. 

In  the  case  of  the  State  freight  tax,  15  Wallace  227  and  8,  Judge 
Strong  says:  "we  concede  the  right  of  the  owners  of  artificial 
highways,  whether  such  owners  be  the  State,  or  grantees  of  fran- 
chises from  the  State,  to  exact  what  they  please  for  the  use  of  their 
ways.  That  right  is  an  attribute  of  ownership^  But  there  is  no 
necessity  to  cite  authority  to  show  that  the  owner  of  property 
has  the  absolute  right  of  disposition,  not  only  of  the  property 
but  of  its  use.  It  is  an  elementary  principle,  and  axiomatic  even. 
We  possess  this  right  as  owners  of  the  railroad  and  its  appurtenances. 
By  the  exercise  of  that  right  a  scale  of  prices  was  fixed  for  the  busi- 
ness of  1873,  by  which  some  net  revenue  was  realized,  but  less  than 
four  per  cent,  upon  the  capital  invested.  The  total  cost  of  the  proper- 
ty in  Wisconsin  was  $28,074,317.35.  The  total  gross  earnings  in  W  is- 
consin  for  1874  is  $3,190,523.64.  The  total  net  revenue  applicable  to 
in  terest  and  dividend  is  less  than  thirty  per  cent,  of  the  gross  earn- 
ings, (Record,  pp.  14  and  15.)  This  act  assumes  to  fix  our  rates 
nearly  thirty  per  cent,  below  the  rates  fixed  by  the  company,  on 
which  the  business  of  last  year  was  transacted.  Hence,  if  this  law 
is  enforced,  we  have  this  result:  This  property  operated  under  the 
control  and  direction  of  the  company,  and  as  they  lawfully  might 
do,  yielded  a  net  revenue  to  the  company  of  nearly  four  per  cent, 
on  its  cost.  About  the  sum  of  one  million  of  dollars,  and  very 
nearly  thirty  per  cent,  of  its  gross  receipts.  The  same  business 
transacted  on  the  same  road  this  year  under  the  rates  fixed  by  the 
Potter-law,  yields  a  gross  income  thirty  per  cent,  less  than  was  re- 
ceived in  1873.  and  no  net  revenue  is  realized.    And  as  the  net  in- 
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come  or  revenue  constitutes  the  sole  profit  and  measure  of  value  of 
the  road,  if  this  law  is  sustained,  and  retained,  as  the  permanent 
policy  of  the  State,  the  value  of  the  road  is  entirely  destroyed,  and 
lost,  both  to  the  bond  and  stockholders.  Is  it  not  plain,  therefore, 
that  this  law  not  only  takes,  but  confiscates  the  property  of 
the  company?  The  deduction  from  the  rates  of  the  company 
is  a  deduction  to  be  taken  entirely  from  the  net  earnings. 
The  deduction  is  thirty  per  cent,  nominally  from  the  gross 
earnings,  but  as  the  expenses  are  in  no  way  decreased,  the 
same  amount  now  required  for  operation  will  be  required  under 
this  law;  consequently  the  whole  deduction  made  by  the  law  comes 
from  the  net  earnings  and  completely  absorbs  them.  Had  the  act, 
chapter  273,  of  1874,  provided  that  the  company  should,  by  State 
authority  be  deprived  of  thirty  per  cent,  in  miles  of  the  entire 
length  of  the  road,  its  operation  would  not  have  been  as  in- 
jurious to  the  company  as  it  now  is,  especially  if  the  company 
could  have  selected  the  portion  to  be  taken.  But  even  taking  an 
average  of  the  lines  of  the  company,  it  would  have  been  less  injured 
by  a  total  deprivation  of  thirty  per  cent,  in  length  of  its  lines  than 
by  the  confiscation  of  thirty  per  cent,  of  its  income,  as  the  law  now 
stands.  Taking  thirty  per  cent,  in  length  of  the  road  would  be 
simply  taking  that  amount  of  the  company's  property;  but  taking 
thirty  per  cent  of  its  entire  gross  earnings  is  eqivalent  to  taking 
the  whole  property,  for  there b}'  the  whole  property  is  made  value- 
less to  the  owners.  No  net  revenue  can  be  realized  from  any  part 
of  it;  consequently  the  company  would  have  nothing  with  which 
to  pay  either  interest  or  dividend.  It  would  have  only  the  poor 
and  barren  privilege  left  of  operating  the  road  for  the  public  with- 
out any  compensation,  while  its  bondholders  would  have  to  be  con- 
tent without  either  principal  or  interest  on  their  money,  and  the 
shareholders  would  look  in  vain  for  any  return  to  their  investments 
It  is  not  necessary  to  spend  time  in  argument  to  show  thai  such 
a  taking  and  interference  with  the  use  of  the  property  of  another, 
is  as  emphatically  a  taking  within  the  meaning  of  the  con- 
stitution, as  it  would  be  were  the  company  actually  ousted 
from  the  possession  of  the  property.  In  the  year  1873,  we  were 
authorized  to  take  the  rates  fixed  by  the  company,  and  but  for  this 
law,  might  have  charged  and  received  the  same  in  1874.  But  by 
this  act  we  are  prohibited  from  using  and  enjoying  our  property 
in  our  own  way,  and,  as  would  have  been  most  beneficial  to  us,  and 
are  compelled  to  abandon  all  beneficial  use  thereof  to  the  owners. 
This  we  insist  is  a  taking,  a  depriving  us  of  our  property,  either 
partial  or  total,  and  just  as  effectual  and  complete  as  though  we  had 
been  driven  from  the  actual  possession  thereof,  and  the  agents  of 
the  State  had  taken  possession  and  were  now  operating  tne  road. 
The  case  of  Purapelly  vs.  Green  Bay  Company,  13  Wallace,  166, 
was  a  case  where  the  waters  of  Lake  Winnebago  were  raised  by  a 
dam  so  as  to  set  back  upon  plaintiff's  land  and  deposit  earth  and 
ground  thereon,  and  the  nature  of  the  injuries  was  such  as  to  show 
that  it  worked  an  almost  complete  destruction  of  the  value  of  the 
land.    It  was  there  claimed  that  there  was  no  taking  of  the  land 
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within  the  constitutional  provision-  In  disposing  of  this  point, 
page  177,  Mr.  Justice  Miller  says:  "It  would  be  a  very  curious  and 
unsatisfactory  result,  if  in  construing  a  provision  of  constitutional 
law,  always  understood  to  have  been  adopted  for  protection  and  se- 
curity of  the  rights  of  the  individual  as  against  the  government, 
and  which  has  received  the  commendation  of  jurists,  statesmen,  and 
commentators,  as  placing  the  just  principles  of  the  common  law  on 
that  subject  beyond  the  power  of  ordinary  legislation  to  change  or 
control  them,  it  shall  be  held  that  if  the  Government  refrains  from 
the  absolute  conversion  of  real  property  to  the  uses  of  the  public, 
it  can  destroy  its  value  entirely,  can  inflict  irreparable  and  perma- 
nent injury  to  any  extent,  can,  in  effect,  subject  it  to  total  destruc- 
tion without  making  any  compensation,  because,  in  the  narrowest 
sense  of  the  word,  it  is  not  taken  for  the  public  use.  Such  a  con- 
struction would  pervert  the  constitutional  provision  into  a  restric- 
tion upon  the  rights  of  the  citizen,  as  those  rights  stood  at  the 
common  law^,  instead  of  the  Government,  and  make  it  an  authority 
for  invasion  of  private  right  under  the  pretext  of  the  public  good, 
which  had  no  warrant  m  the  laws  or  practices  of  our  ancestors." 
Is  not  this  language  equally  applicable  to  the  case  in  hand?  Tech- 
nically, in  the  narrowest  sense  of  the  term,  our  property  is  not  ta- 
ken—we are  not  actually  ousted  from  its  possession — but  we  are 
deprived  of  the  control  of  our  property  and  of  the  only  valuable  at- 
tribute it  possessed — the  ability  to  make  net  earnings,  and  thus 
furnish  an  income  to  the  owner.  We  submit  that  we  have  now 
shown.  1st.  That  the  company  or  its  shareholders  were  the  owners 
of  this  property.  2d.  That  it  has  been  taken  from  it,  or  them,  or 
its  beneficial  use  seriously  im|  aired  by  this  law.     We  now  ask, 

III. 

By  what  right  has  this  heeii  done? 

If  it  was  a  taking  of  our  property  for  public  use,  it  was  in  violation 
of  the  constitution  of  Wisconsin,  because  no  compensation  was 
made.  If  without  due  process  of  law,  then  it  is  in  violation  of  sec- 
tion 1,  of  the  14th  article  of  amendments  to  the  Constitution  of  the 
United  States,  and  void. 

If  taken  for  public  use,  then  just  compensation  must  be  made. 
But  the  act  provides  no  means  for  ascertaining  or  making  compen- 
sation. Hence  it  cannot  be  sustained  as  a  taking  for  public  use 
under  the  right  of  eminent  domain,  and  that  an  act  of  the  legis- 
lature is  not  due  process  of  law  in  such  a  case,  needs  no  argument 
before  this  court. 

That  the  company  by  this  act  suffers  loss  and  damage  through 
the  taking  of  its  property  or  its  beneficial  use,  is  clear,  and  unless 
there  is  some  authority  for  it,  which  overrides  the  clauses  of  the 
constitution  above  referred  to,  the  act  must  be  held  unconstitutional 
and  void. 

But  it  is  insisted  that  this  act  is  not  repugnant  to  the  constitu- 
tion, for  the  reason  that  the  charges  of  railroad  companies  for  the 
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transportation  of  freight  and  passengers,  may  be  regulated  and  fixed 
by  the  legislature,  witliout  any  violation  of  their  vested  rights,  or 
these  provisions  of  the  fundamental  law. 

Is.  Because  the  power  to  exercise  the  right  of  eminent  domain  is 
conferred  upon  them  by  the  State  on  this  condition. 

2d.  That  railways  owned  and  built  by  private  ijorporations  are 
public  highways  and  are  the  property  of  the  State,  and  subject  to 
its  control  the  same  as  common  highways. 

3d.  That  the  business  of  a  common  carrier  is  of  a  public  nature, 
and  for  that  reason,  the  State  cannot  only  regulate  it,  but  can  also 
fix  the  compensation  that  may  be  charged  and  received. 

4th.  That  the  reserve  power,  so-called,  section  1,  article  11,  of  the 
constitution  of  Wisconsin,  gives  this  authority  to  the  the  legisla- 
ture, and  overrides  all  other  provisions  of  that  instrument. 

Of  these  in  their  order.  Firsts  as  to  the  grant  of  Eminent  Domain 
conferred  upon  the  company,  I  have  already  said  in  regard  to  this 
power  that  very  little  of  the  real  estate  of  any  railroad  company  in 
Wisconsin  is  held  by  any  such  title.  That  nearly  all  of  their  rights 
of  way  and  grounds  are  held  by  deed  conveying  the  title  in  fee  sim- 
ple, and  while  it  is  true  that  all  the  railroad  companies  of  the  State 
are  clothed  with  the  power  to  exercise  this  right,  and  that  it  is  nec- 
essary that  they  should  possess  it,  still  it  would  be  purchased  at  too 
dear  a  price,  if  in  exchange  for  it,  we  are  compelled  to  surrender  all 
control  of  the  compensation  to  be  paid  us,  not  only  for  the  use  of 
our  property,  but  also,  for  our  personal  services,  the  material  neces- 
sarily furnished,  and  risks  incurred,  in  carrying  on  the  business  of 
common  carriers. 

The  right  of  eminent  domain  may  be  exercised  not  only  when 
the  safety,  but  also  when  the  interests  or  even  the  expediency  of 
the  State  is  concerned,  or  where  the  land  of  the  individual  is  wanted 
for  a  road,  canal  or  other  public  improvement.  If  the  public  in- 
terest can  be  in  any  way  promoted  by  the  taking  of  private  prop- 
perty,  it  must  rest  in  the  wisdom  of  the  legislature  to  determine 
whether  the  benefit  to  the  public  will  be  sufficient  to  justify  the 
taking.  Any  improvement  of  a  public  nature,  in  which  the  public 
or  any  considerable  portion  of  them  would  be  benefited,  their  con- 
dition bettered,  or  their  convenience  subserved,  and  which  cannot 
be  accomplished  without  the  exercise  of  this  power,  is  a  proper  object 
for  its  exercise,  whether  the  improvement  is  to  be  made  by  the  State 
or  by  private  parties,  and  the  legislature  is  the  sole  judge  as  to  the 
propriety  of  granting  or  withholding  it. 

In  the  •25  Wisconsin,  196,  it  is  claimed  that  the  "  public  use, 
which  has  been  held  to  justify  the  application  of  the  doctrine  of 
eminent  domain,  in  the  case  of  railroads  owned  and  operated  by 
private  individuals,  consists  in  the  fact,  that  the  owners  cannot, 
without  reasonable  excuse,  refuse  to  receive  and  transport  passen- 
gers or  freight,  when  offered,  at  usual  rates,  and  in  the  fact  that 
the  state  retains  the  j>oiver  to  regulate  and  control  the  franchise^  and 
limit  the  amount  of  tolls  which  it  shall  be  lauful  to  charge,""^ 

The  first  part  of  this  proposition  we  find  no  fault  with.  It  is  a  cor- 
rect statement  of  a  part  of  the  duty  of  a  common  carrier,  and  is  as 
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true  of  the  carrier  by  wagon  or  steamboat,  as  of  the  railroad  built 
through  the  exercise  of  his  right  of  eminent  domain.  No  addi- 
tional duty  in  this  respect,  is  cast  upon  the  carrier  by  railroad  in 
consequence  of  the  exercise  of  this  right.  But  the  balance  of  the 
proposition  is  denied.  The  only  authority  cited  by  the  Chief  Jus- 
tice to  sustain  that  opinion,  is  an  obiter  dictum  of  Justice  Wood* 
bury,  in  a  sort  of  personal,  half  way  dissenting  opinion,  given  in 
West  River  Bridge  Company  vs.  Dix,  6  Howard,  5i6.  The  ques- 
tion before  the  court  at  that  time  was  whether  the  franchiFe  and 
property  of  the  said  Bridge  Company  could  be  taken  for  public  use. 
There  was  nothing  in  the  case  to  call  for  the  expression  found  in 
the  opinion  which  is  quoted  and  the  expression  or  statement  made 
by  Mr.  Justice  Woodbury,  I  humbly  submit,  is  not  correct  in  point 
of  law,  as  appears  from  the  whole  legislation  of  the  country  for  the 
last  twentv-nve  years  upon  this  subject.  It  is  that,  it,  (the  im- 
provement), "  must  be  under  public  regulations  as  to  tolls,  or  owned^ 
or  subject  to  be  owned  by  the  state^  to  make  the  corporation  and  ob- 

1'ect  public  for  the  exercise  of  the  right  of  eminent  domain."  Such 
las  not  been  the  understanding  or  the  practice  of  the  legislature  or 
the  courts.  But  no  such  conditions  and  restrictions  have  been  at- 
tached to  such  legislation.  The  power  has  been  granted  in  the  great 
majority  of  cases,  coupled  with  provisions  directly  in  conflict  with 
sucn  cofiditions.  The  only  other  authority  in  support  of  the  view 
advanced  by  the  chief  justice  in  25  Wisconsin,  is  a  remark  of  Chan- 
cellor Walworth,  made  in  Beckman  vs.  the  Saratoga  an  Schenec- 
tady R.  R.  Companv,  3  Paige  45,  p.  74,  which  was  an  application 
for  an  injunction  to"^restrain  the  company  from  taking  or  entering 
upon  land,  The  Chancellor  says;  **The  legislature  maj^  also,  from 
time  to  time,  regulate  the  use  ot  the  franchise  and  limit  the  amount 
of  toll  which  it  may  be  lawful  to  take,  in  the  same  manner  as  they 
may  regulate  the  amount  of  tolls  to  be  taken  at  a  ferry  or  for  grind- 
ing at  a  mill,  unless  they  have  deprived  themselves  of  that  power 
by  legislative  contract  with  the  owners  of  the  road." 

The  case  of  Railroad  Company  vs.  Chappell,  1  Rice,  S.  C.  383, 
has  also  been  referred  to  as  an  authority,  holding  that  ''a  railroad 
must  be  held  as  a  part  of  the  public  domain,  farmed  out  to  individ- 
ual men  for  its  practical  administration  and  order  alone."  The 
case  in  Paige  was  decided  in  1831;  in  Rice  in  1838,  and  West  River 
Bridge  case  in  1847.  They  were  in  the  infancy  of  railroads  in  this 
country,  and  when  the  practice  of  conferring  the  right  of  eminent 
domain  upon  private  companies  had  been  but  little  practiced.  The 
doctrine  was  bitterly  assailed  in  some  of  the  States,  particularly  in 
New  Hampshire,  and  judges,  in  sustaining  the  power,  in  some  in- 
stances, as  in  the  above  cases,  gave  unsound  reasons  for  their  judg- 
ments. But  in  later  years  the  doctrine  was  fully  established  and 
put  on  the  rif^ht  grounds  for  public  use,  benefit  and  advantnge  of 
the  proposed  improvement  of  the  people  at  large.  It  was  a  great 
question  at  that  day,  as  to  whether  all  charters  should  not  provide, 
as  indicated  by  Mr.  Justice  Woodbury,  that  the  State  might  become 
the  owner  of  all  such  improvements  at  some  future  period,  and 
such  provisions  were  sometimes  inserted  in  the  charter.      But  no 
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such  conditions  ever  obtained  in  the  legislature  of  Wisconsin,  and 
such  conditions  are  not  generally  inserted  in  charters  granted  in 
the  different  states,  although  once^thought  a  matter  of  importance. 

It  is  manifest  that  the  law  in  regard  to  the  exercise  of  the  right 
of  eminent  domain,  as  now  settled,  is  not  subject  to  the  doubts  and 
qualifications  expressed  by  some  of  the  judges  in  those  cases.  For 
instance,  Mr.  Justice  Woodbury  says,  in  the  case  above  cited: 
"  Who  ever  heard  of  laws  to  condemn  private  property  for  public 
use,  for  a  marine  hospital  or  a  State  prison?  So  a  custom  house 
is  a  public  use  for  the  General  Government,  and  a  court  house  or 
jail  for  a  State.  But  it  would  be  difficult  to  find  precedent  or  argu- 
gument  to  justify  taking  private  property  without  consent,  to  erect 
them  on,  though  appropriate  for  the  purpose.''  6  Howard,  546. 
Yet,  Judge  Gooley,  in  his  valuable  treatise  on  constitutional  limi- 
tations, written  nearly  thirty  years  later,  and  after  the  law  on  this 
subject  had  become  settled,  says:  "  When  property  is  needed  for  a 
district  school  house,  it  is  proper  that  the  district  appropriate  it, 
and  it  is  strictly  in  acjordance  with  the  general  theory  as  well  as 
with  the  practice  of  our  government  for  the  State  to  delegate  to 
to  the  district  the  exercise  of  the  power  of  eminent  domain  for 
this  special  purpose.  So  a  county  may  be  authorized  to  take  land 
for  its  court  house  or  jail;  a  city  for  its  town  hall,  its  reservoirs  of 
water,  its  sewers  and  other  public  works  of  like  importance." 
(p.  537.)  The  decisions  on  the  subject  of  eminent  domain  in  the 
different  States,  certainly  have  not  been  based  on  the  theory  that 
the  State  reserved  a  right  to  regulate,  and  control,  and  limit  the 
amount  of  tolls  which  it  might  be  lawful  to  charge.  If  this  prin- 
ciple attaches  to  the  exercise  of  this  right  by  one  corporation,  it 
must  apply  to  all.  It  cannot  be  limited  to  railroads  only.  It  would 
apply  with  equal  force  to  a  gas  company,  or  a  company  to  supply 
cities  or  towns  with  pure  ancT  wholesome  water.  These  are  public 
purposes,  and  the  right  of  eminent  domain  would  be  granted  to 
either;  j'et,  could  it  be  pretended  that  because  it  was  so  granted 
that  the  State  would  thereby  be  entitled  to  regulate  the  charges 
that  the  company  should  make  for  its  gas  in  one  instance,  or  water 
in  the  other?  Nothing  of  the  kind  would  be  claimed,  and  yet  there 
would  be  just  as  much  propriety  in  it  as  there  is  in  claiming  that 
the  rates  of  fare  for  passengers  and  freight  on  a  railroad  are  sub- 
ject to  any  such  rule. 

'The  right  of  exercise  of  the  power  of  eminent  domain,  may  be 
conferred  upon  an  individual,  as  well  as  a  corporation.  It  has  been 
done  in  England,  and  in  many  of  the  States — as  in  Pennsylvania, 
to  enable  the  owner  of  mineral  lands,  to  reach  them  across  the 
lands  of  another.  By  the  exercise  of  this  power  A  appropriates  the 
lands  of  B,  and  is  thereby  enabled  to  bring  his  coals  to  market, 
and  derives  an  income,  from  his  otherwise  dormant  capital;  but 
does  this  grant  to  A  give  the  State  the  right  to  fix  the  price  of  the 
product  ?'^ 

A  private  corporation  may  be  empowered  to  exercise  the  right  of 
eminent  domain  to  obtain  a  way  along  which  to  lay  pipe  for  the 
transportation  of  oil  to  a  railroad  or  navigable  water.      W  est  Vir- 
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ginia  Transportation  Co.  vs.  Volcanic  Oil  and  Coal  Co.,  6  West  Va. 
382.  Who  would  fix  the  price  of  this  oil  ?  Yet  if  by  the  exercise 
of  this  right  the  cost  of  producing  and  marketing  the  oil  is  reduced, 
it  is  a  public  benefit  and  a  wise  exercise  of  the  power. 

The  right  of  the  legislature  to  fix  the  toll  of  a  ferry  or 
bridge  rests  upon  an  entirely  difiFerent  basis  from  that  of 
fixing  the  taritf  to  be  charged  by  common  earners  by  rail- 
road. The  stream  across  which  the  ferry  or  over  which  the 
bridge  is  built,  is  the  property  of  the  State,  and  the  State, 
unless  prohibited  by  its  contract,  may  make  such  disposition 
of  it  as  it  pleases  and  prescribe  its  own  terms.  Not  only  so,  but 
the  charge  in  such  a  case  is  a  specified  toll  for  crossing.  It  is  toll 
in  its  proper  signification,  so  the  charge  made  by  the  owner  of  a 
canal  to  a  common  carrier  engaged  in  carrying  goods,  is  a  fixed 
amount  for  being  allowed  to  carry  on  his  business  on  another's 
canal.  The  business  and  charges  of  a  railroad  are  entirely  different. 
It  consists  not  only  of  a  charge  for  the  use  of  the  railroad,  but  for 
the  personal  services  of  those  engaged  in  operating  it.  of  the  mate- 
rial to  be  used  in  operating  and  compensation  for  the  risks  and 
damages  incurred  in  the  business.  There  is  in  fact  no  analogy  be- 
tween the  toll  charged  for  crossing  a  ferry,  and  the  rates  to  be 
charged  for  transportation  over  a  railroad,  or  carrying  on  the  busi- 
ness of  a  common  carrier.  Is  there  anything  in  the  delegation  of 
the  right  of  eminent  domain  that  should  or  ought  to  change  the 
nature  or  control  of  railroad  property?  Railroads  are  needed  for  the 
public.  The  State  is  unable  or  unwilling  to  furnish  them;  individ- 
uals or  private  corporations  can  better  supply  the  public  than  the 
the  State  itself.  Such  individuals  or  corporations  are  ready  to  fur- 
nish this  public  want  at  their  own  expense,  and  ask  only  that  they 
may  be  allowed  to  take  the  necessary  land  to  construct  them  on, 
paying  its  full  value  to  the  owners,  including  all  damage  of  every 
kind.  Is  it  equitable  or  just,  that  in  consideration  of  that  right 
they  shall  be  deprived  of  the  ownership  or  control  of  any  part  or 
portion  of  their  investment?  Is  not  the  public  benefit  conferred 
far  in  excess  of  the  right  given?  Especially  is  it  so  when  we  re- 
member that  in  practice  the  exercise  of  this  right  is  rather  nomi- 
nal than  real. 

Again,  the  legislation  in  regard  to  railroads  in  this  State,  flatly 
contradicts  this  theory  put  forth  in  the  25th  Wisconsin,  that  the 
right  to  regulate  and  control  the  toll  or  charges  of  railroads  is  in- 
cidental, or  adheres  to  the  grant  of  the  right  to  exercise  the  power 
of  eminent  domain.  Every  charter  granted  by  the  State  so  far 
as  my  examination  extends,  expressly  confers  the  power  upon  the 
board  of  directiors  of  the  company,  to  regulate  the  tolls  and  to  fix 
such  rates  for  transportation  of  freight  and  passengers  over  the 
road,  as  they  firom  time  to  time  may  deem  reasonable.  In  some  of 
the  States  the  general  statutes  of  the  State  authorizing  the  forma- 
tion of  railroad  companies  have  fixed  and  prescribed  maximum  rates 
to  be  char&;ed  by  such  companies,  and  in  other  States  the  special 
charters  of  the  companies  have  contained  such  limitations.  In  all 
such  cases  the  charters  were  accepted  with  that  limitation,  and  it 
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is  binding  upon  the  company  and  will  follow  the  road,  should  it 
pass  out  of  the  hands  of  the  original  company,  even  to  one  author- 
ized, to  charge  a  higher  rate  on  roads  constructed  by  it.  The  ori- 
S final  limitation  adheres  to  the  property,  unless  removed  by  the 
egislature,  and  is  a  proper  exercise  of  the  power  of  the  State- 
But  it  was  left  for  Wisconsin  to  lead  the  way,  in  this  attempt  to 
have  the  legislature  fix  the  compensation  of  railroads,  after  they 
had  been  built,  and  rights  vested  upon  the  understanding  that  the 
company  possessed  that  right.  Had  the  power  to  regulate  tolls  in- 
hered in  the  grant  of  the  right  of  eminent  domain  to  the  State,  it 
is  strange  that  no  State  has  ever  asssrted  it  or  acted  upon  it. 

No  such  doctrine  is  found  in  an}'  well  considered  case  where  that 
question  was  in  issue.  The  case  in  25  Wisconsin,  where  the  doc- 
trine was  distinctly'  put  forth,  was  a  case  on  the  power  to  tax  for 
the  benefit  of  the  railroad,  Justice  Woodbury  was  not  delivering 
the  opinion  of  the  court  in  the  case  in  6  Howard,  but  expressing 
his  views  generally,  upon  the  subject  of  exercising  the  right  of  em- 
inent domain  by  any  other  than  the  government,  at  a  time  of  con- 
siderable excitement  on  that  subject,  when  that  was  not  the  point 
before  the  court,  it  would  not  be  unreasonable  to  suppose,  that  his 
views  were  somewhat  warped  by  the  bitter  contest  that  then  raged 
in  his  own  State,  which  had  divided  his  friends,  and  separated  the 
Nestor  of  the  democratic  press,  from  the  younger  and  radical  por- 
tion of  the  party.  The  statement  of  Chancellor  Walworth  was  not 
an  adjudication  upon  that  point,  and  the  doctrine  or  practice  con- 
tended for  in  25  Wisconsin,  has  never  been  the  law  in  New  York. 
It  has  been  said  by  a  learned  jurist  that,  ''if  the  public  interest  can 
be  in  any  way  promoted  by  the  taking  of  private  property,  it  must 
rest  in  the  wisdom  of  the  legislature,  to  determine  whether  the  ben- 
efit to  the  public  will  be  of  sufficient  importance  to  render  it  ex- 
pedient for  them  to  exercise  the  right  of  eminent  domain,  and  to 
authorize  an  interference  with  private  rights  of  individuals  for  that 
purpose."  2  Kent,  260;  3  Paige  73;  Cooley's  Limitations,  530  to 
539. 

This  is  the  only  true  ground  upon  which  the  right  rests.  It 
should  be  granted  or  refused,  according  as  the  public  interest  will, 
or  will  not  be  promoted  thereby.  The  judgment  of  the  legislature 
alone  must  determine  this  question,  and  wnen  granted  it  is  upon 
such  conditions,  and  such  only  as  the  legislature  shall  prescribe. 
Therefore,  in  order  to  ascertain  the  conditions,  if  any  attached,  we 
must  examine  the  terms  of  the  grant.  If  none  are  found,  then 
none  attach,  and  only  such  as  are  found  in  express  terms,  or  by  ne- 
cessary implication,  can  be  enforced. 

Second.  Another  ground  taken  by  80>ne  in  favor  of  the  aidhoritif  of 
tlie  State  to  prescribe  the  charges  of  railroads^  is  that  they  are  pub- 
lic highways.  The  property  of  the  State  farmed  out  to  the  com- 
pany for  operating^  ana  not  the  property  of  the  cmnpany. 

We  have  already  discussed  the  question  of  ownership,  and  here 
only,  briefly  answer  this  claim  of  right  to  fix  rates. 
Senator  Carpenter,  who  has  published  his  opinion  on  the  subject, 
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says:  "  If  railroads  are  mere  private  estates,  owned  by  the  corpor- 
ations in  absolute  right,  then  they  are  no  more  subject  to  legislar 
tive  control  than  a  farm  or  other  mere  private  property.  If,  on  the 
other  hand,  railroads  are  public  highways,  then  they  are  a  part  of 
the  public  domain  of  the  State,  farmed  out  for  administration,  but 
subject  to  the  control  of  the  legislature  like  any  other  highway  by 
land  or  water."  This  is  a  fair  statement  of  the  matter.  It  frankly 
admits  that  if  the  companies,  that  is  the  shareholders,  own  the 
roads,  then  they  are  entitled  to  their  management  and  to  fix  their 
rates.  In  other  words  in  the  language  of  Mr.  Justice  Strong,  that 
the  fixing  of  the  compensation  to  be  paid  for  their  use  is  an  attri- 
bute of  ownership.  It  is  true  that  Mr.  Carpenter  is  of  opinion 
that  the  companies  do  not  own  their  own  roads,  that  they  have 
built  and  paid  for,  and  on  that  account  thinks  their  compensation 
may  be  fixed  by  the  legislature.  But  we  are  obliged  to  him  for  his 
statement  of  the  question. 

That  a  railroad  is  a  highway,  in  a  certain  sense,  is  not  disputed; 
that  it  is  not  a  highway,  in  the  common,  ordinary  sense  of  the 
term,  is  equally  certain;  in  the  sense  that  it  is  a  great  thoroughfare 
over  which  great  numbers  of  persons  and  great  quantities  of  prop- 
erty is  transported  in  cars  by  the  company  is  true;  but  that  it  is 
open  to  the  public,  owned  by  the  State,  or  in  any  manner  controlled, 
or  managed,  or  used  as  common  highways,  is  not  true.  There  is 
no  dispute  that  it  was  built  for  public  use,  and  if  used  at  all  must 
be  used  for  the  public  or  as  a  public  use.  Its  ownership  is  exclu- 
sively in  the  company.  It  is  their  right  to  operate  and  control  it 
in  their  own  way,  subject  to  such  police  and  other  regulations  as 
the  State  may  lawfully  make  in  respect  to  any  other  property 
owned  by  any  citizen  of  the  State.  That  the  word  highway  has 
different  meanings,  aud  is  employed  in  different  senses  in  the  au- 
thorities cited  by  Judge  Strong,  in  Alcott  vs.  Supervisors,  is  most 
forcibly  illustrated  by  those  authorities  themselves.  The  case  in 
3d  Paige,  45,  is  the  one  before  referred  to,  where  the  sole  question 
before  the  court  was  whether  the  construction  of  a  railroad  was  so  far 
a  public  use  as  to  warrant  the  exercise  of  the  right  of  eminent  domain. 
The  case  of  Bloodgood  vs.  The  Mohawk  and  Hudson  River  Rail- 
road Company,  was  trespass  for  entering  his  close  before  making 
compensation,  and  the  case  in  Metcalfe  was  an  application  to  com- 
pel the  proper  officers  of  Worcester  to  list  the  railroad  for  taxation. 
The  motion  in  the  last  case  was  denied  on  the  ground  that  it  was  a 
highway,  and  no  more  liable  to  taxation  than  other  common  high- 
ways. Now,  in  the  sense  that  the  term  highway  was  used  by 
Chancellor  Walworth,  in  3  Paige,  in  the  18th  of  Wendell,  and  as  I 
understand  the  case  of  Alcott  vs.  Supervisors,  in  16  Wallace,  the 
railroad  remains  the  property  of  the  company.  And  the  word 
highway  is  used  in  a  general  sense,  indicating  a  thoroughfare,  used 
for  the  transportation  of  freight  and  passengers  in  a  peculiar  man- 
ner, and  not  entitled  to  the  exemptions  of  a  common  highway. 
Not  the  property  of  the  State,  but  the  property  of  a  private  com- 
pany, and  therefore  taxable  as  other  property  or  in  such  manner  as 
the  legislature  might  prescribe.      But  in  the  case  in  4th  of  Met- 
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calf,  Chief  Justice  Shaw  gave  it  a  diflferent  meaning,  and  held  that 
the  property  was  actually  not  taxable  because  a  highway.     In  that 
case  the  state  had  reserved  in  the  charter  of  the  company  a  modi- 
fied right  of  control  of  its  tolls.      The  legislature  of  the  State  of 
Wisconsin   treats  railroads  as  private  property,  not  as  common 
highways.     They  have  always  been  subject  to  taxation,  and  the 
same  legislature  that  passed  this  Potter-law  raised  the  tax  on  rail- 
roads so  that  the  amount  to  be  paid  this  year  amounts  to  nearly 
half  a  million  of  dollars.     The  absurdity  of  attempting  to  treat 
railroads  as  highways  of  the  common  character,  and  owned  by  the 
State,  is  still  further  illustrated  by  a  reference  to  section  31  of 
chapter  119,  general  laws  of  1872,  '*  in  relation  to  railroads  and  the 
organization  of  railroad  companies,"  which  prohibits  any  person, 
under  a  penalty,  to  ride,  drive,  or  walk  along  on  such  railroad.      If 
a  highway  belonging  to  the  State,  as  other  highways,  why  this  pro- 
hibition ?     It  is  admitted  that  railroads  are  highwa3^s,  in  one  sense 
of  the  term,  but   denied  that  the  title  thereto  is  vested  in  the 
State,  or  that  the  State  has  any  other  control  over  them  by  reason 
of  the  title  of  the  road,  than  it  has  over  any  other  property  owned 
by  a  private  citizen,  or  any  greater  or  different  control  over  it  than 
it  would  have  if  owned  by  any  other  citizen  of  the  State. 

The  sense  in  which  the  term  highway  is  used  as  connected  with 
railroads,  is  discussed  in  53  New  York,  140.  *'  It  is  manifest  that 
the  question  presented  in  this  case  was  not  determined  in  that 
(Alcott  vs.  Board  of  Supervisors,  16  Wal.  678)  unless  it  shall  be 
further  held  that  a  railroad,  owned  and  controlled  by  a  corporation 
and  operated  by  it  for  the  benefit  of  its  stockholders  is  a  public 
highway  in  the  same  sense  as  the  common  roads  of  the  country. 
The  towns  through  which  the  latter  run  may  be  compelled  to  con- 
struct and  keep  them  in  repair  for  the  common  use  of  the  public^ 
The  substantial  question  in  the  present  case  is  whether  they  may 
be  so  compelled  to  construct  and  repair  railroads  owned  and  ope- 
rated for  the  benefit  of  the  stockholders.  It  is  clear  that  they  may 
be  if  they  are  public  highways  in  the  same  sense  as  common  roads. 
It  has  been  uniformly  held  that  the  right  of  eminent  domain  may 
be  exercised  so  far  in  behalf  of  a  railroad  corporation  .is  is  neces- 
sary for  the  construction  and  operation  of  the  road,  upon  the  ground 
that  the  road  and  its  operation  was  for  a  public  purpose,  and  there- 
fore the  real  estate  condemned  for  its  use  was  taken  for  public  and 
not  private  use." 

Public  highways  are  owned  by  the  State,  are  open  to  all  persons 
to  travel  upon  in  such  manner  and  with  such  carriages  as  they  may 
choose.  The  land  upon  which  they  are  constructed  is  taken  by  the 
exercise  of  the  right  of  eminent  domain,  and  paid  for  by  the  State 
or  some  one  of  its  subdivisions  and  are  not  subject  to  taxation.  On 
the  other  hand  railways  are  owned  by  private  companies.  They 
are  open  to  no  one  to  travel  upon,  or  use,  or  operate,  and  anj'^  ner- 
son  entering  upon  them  is  a  trespasser.  The  land  upon  which  they 
are  aonstructed  may  have  been  taken  by  the  right  of  eminent  do- 
main, but  was  paid  for  by  the  companv,  and  the  road  is  subject  to 
taxation  as  other  private  property.     The  only  right  which  the  pub- 
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lie  have  in  a  road  so  owned  is  at  certain  stated  times  to  be  trans- 
ported over  it  in  ears  provided  and  run  by  the  eompany,  and  to 
have  their  goods  transported  in  like  manner  for  a  certain  compen- 
sation. We  therefore  insist  that  railways  are  not  i^ublic  highways 
in  the  ordinary  sense  of  that  term,  and  that  they  are  not  owned 
by  the  State,  but  are  owned  by  the  companies  or  their  stockholders 
as  private  property. 

Third.  It  is  also  claimed  in  suppori  of  this  law ^  that  the  business 
of  a  common  carrier  is  of  a  puolic  nature,  and  therefore  that  the 
State  mn  not  only  regulate  it,  but  can  also  fix  the  c^nipensatimi 
that  inay  be  charged  or  received. 

A  common  carrier  is  one  engaged  in  the  business  of  transporting 
passengers  or  property  or  both  from  one  place  to  another  for  hire. 
This  business  may  be  transacted  by  any  person  and  by  any  of  the 
modes  known  to  man.  It  ma}'  be  carried  on  by  a  person  traveling 
on  foot,  on  horeback,  or  with  a  wagon,  by  any  kind  of  a  boat,  or 
vessel,  or  by  a  railroad.  That  it  is  a  public  business  in  so  far  as  the 
carrier  has  to  do  with  many  persons  is  true,  nevertheless  the  busi- 
ness or  employment  is  strictly  private.  That  there  are  certain  reg- 
ulations governing  the  transaction  of  the  business  for  the  safety  of 
the  public  is  admitted.  But  that  the  State  or  any  other  powr,  ex- 
cept the  parties  engaged,  can  fix  the  compensation  to  be  paid  the 
carrier  is  denied.  Is  it  the  footman  who  carries  small  packages,  the 
man  on  horseback,  or  the  wagoner,  whose  compensation  can  be 
prescribed  or  fixed  by  the  State?  Can  the  State  fix  the  amount 
the  master  of  a  vessel  or  the  captain  of  a  propeller  shall  charge 
for  carrying  a  cargo  of  wheat  irom  Milwaukee  to  Buffalo?  It 
will  be  admitted  that  no  law  has  ever  fixed  the  compensation  to 
be  paid  in  such  cases.  Yet  if  the  compensation  of  neither  of  these 
carriers  can  be  fixed  by  the  State,  can  it  fix  any  carriers  rates  on 
the  ground  simply  that  he  is  a  common  carrier?  By  what  author- 
ity can  it  fix  the  amount  to  be  paid  a  railwaj''  company  for  trans- 
porting a  like  quantity  of  wheat  between  the  same  points?  So  far 
as  the  business  is  concerned  they  all  stand  on  the  same  plane, 
and  the  rule  that  governs  one  must  apply  to  all.  It  matters  not 
whether  a  carrier  transports  one  passenger  or  a  thousand,  or  one 
ton  of  freight  or  hundreds  of  tons.  It  is  the  same  business,  and  if 
the  State  has  a  right  to  fix  the  compensation  in  one  case  on  account 
of  the  nature  of  the  business,  it  has  in  the  other.  How  does  it 
make  any  difference  in  what  manner  the  transportation  is  effected, 
whether  by  wagon,  steamboat;  or  railroad?  It  cannot  be  seriously 
contended  that  the  nature  of  this  business  gives  the  State  any  right 
to  fix  the  carrier's  compensation.  I  am  not  aware  that  it  has  ever 
been  attempted  in  any  civilized  State,  save  in  the  peculiar  legislation 
which  has  afflicted  a  few  of  the  States  in  the  Northwest  for  the 
past  two  or  three  vears.  The  business  is  no  more  of  a  public  char- 
acter than  a  hundred  other  kinds  of  business,  which  are  admitted 
t©  be  private,  and  the  compensation  fixed  by  those  engaged  therein, 
without  the  interference  of  the  State.  It  must  be  admitted,  there- 
fore, that  if  the  State  has  the  right  to  prescribe  the  compensation 
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to  be  paid  a  common  carrier,  the  same  ri^ht  extends  to  all  other 
business,  and  the  State  can  fix  the  price  of  labor  and  services  in  all 
cases  by  an  arbitrary  enactment,  if  this  can  be  done,  the  same 
principle  would  give  to  the  State  in  like  manner,  the  right  to  fix 
the  price  of  all  products  of  the  farm  and  the  manufactory. 

No  such  power  has  ever  been  conceded,  or  exercised  by  the  State, 
in  this  country,  and  it  is  in  conflict  with  the  whole  structure  and 
theory  of  our  government,  hostile  to  our  liberty  and  freedom,  and 
destructive  of  all  progress  and  improvement.  The  late  Judge  Cur- 
tis, in  his  published  opinion  furnished  this  company  on  this  subject, 
says: 

*'  The  true  inquiry  here  is,  what  are  the  limits  in  this  particular 
case  beyond  which  the  legislature  cannot  pass,  by  virtue  of  this  11th 
article  of  the  constitution? 

First.  One  of  these  limits  may  be  found  in  the  nature  of  the  act 
attempting  to  alter  or  amend  the  charter.  Charters  are  to  be 
amended  or  altered  by  the  exercise  of  legislative  power,  and  if  the 
act  in  question,  when  rightly  viewed,  is  not  an  exercise  of  legis- 
lative power,  but  passes  beyond  the  field  of  legislation,  then  it  can- 
not be  deemed  to  be  authorized  by  this  article  of  the  constitution. 

And  my  opinion  is  that  it  is  not  within  the  field  of  legislation, 
under  any  American  constitution,  to  fix  and  prescribe  for  the  fu- 
ture what  prices  shall  be  demanded  either  for  commodities  or  for 
personal  services,  or  for  a  union  of  both.  I  do  not  believe  it  is 
within  the  power  of  any  legislature  in  the  United  States  to  com- 
pel owners  of  property  or  persons,  natural  or  political,  to  part  with 
their  propertv  or  render  their  personal  services  at  their  own  ex- 
pense and  risk  to  the  public  for  prices  fixed  by  the  legislature.  If 
the  legislature  in  this  instance  can  be  deemed  to  have  possessed 
that  authority,  it  must  be  because  this  particular  case  is  an  excep- 
tion to  the  general  rule.  I  suppose  the  ground  upon  which  an  ex- 
ception would  be  attempted,  is  that  railroads  have  often  and  cor- 
rectly been  said  to  be  public  highways.  They  are  so  in  some  sense. 
They  are  usually  authorized  by  the  State  to  be  constructed,  and  the 
power  of  eminent  domain  is  entrusted  to  the  corporation  to  enable 
it  to  locate  and  construct  the  road;  but  when  constructed  it  is  out 
of  the  means  of  a  private  corporation,  which  is  the  owner  of  the 
road  in  the  same  sense  that  a  private  corporation  is  the  owner  of  a 
bank.  Property  acquired  by  the  corporation  belongs  to  it  exclus- 
ively, and. its  ownership  is  as  absolute  as  that  of  any  private  indiv- 
idual, of  property  belonging  to  him.  (The  People,  Ex.  Rel.,  &c., 
vs.  Batchellor,  53  New  York  R.,  140.)  Moreover,  this  fact  that 
a  railroad  is  in  some  sense  a  public  highway,  stops  far  short  of  what 
is  necessary  in  order  to  lay  the  foundation  for  such  legislation  as  is 
found  in  this  act,  because  this  legislation  undertakes  to  prescribe  the 
prices  which  shall  be  paid,  not  for  tolls  for  passing  over  the  road, 
but  for  the  service  rendered  by  the  corporation  as  common  carriers 
transporting  at  its  own  expense  and  risk,  persons  and  property  from 
point  to  point  on  the  road,  as  well  as  for  receiving  and  delivering 
the  persons  and  the  property.  Now  here  again  there  is  an  element 
of  publicity  in  the  character  of  the  corporation,  and  of  its  bus- 
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iness.  Being  common  carriers  of  persons  and  property,  the  law  re- 
quires them  to  transact  business  for  all  applicants,  at  reasonable 
times  and  for  reasonable  rates  of  compensation.  But  a  railway  cor- 
poration when  crrrying  on  the  business  of  common  carrier  at  its 
own  expense  and  risk  and  for  its  own  profit,  cannot  be  distinguished 
from  any  other  common  carrier.  Its  duties,  its  liabilities,  and  its 
rights  are  the  same,  whether  they  transact  the  business  over  a  road 
which  they  own,  or  which  they  hire,  or  which  nature  has  made  for 
them  in  the  shape  of  a  navigable  river,  or  which  the  public  has 
built  at  its  expense  and  thrown  open  for  the  common  use,  and  un- 
less  it  can  successfully  be  maintained  that  the  legislature  may,  by 
what  is  in  truth  a  legislative  decree,  establish  for  the  future  prices 
for  personal  service  and  expenditures  and  risks  incurred  in  render- 
ing it,  I  am  unable  to  see  now  this  law  can  be  brought  within  the 
field  of  legislation.^^ 

It  is  claimed  that  the  State  has  the  right  to  fix  the  tolls  to  be 
charged  on  bridges  and  ferries,  turnpikes,  canals  and  railroads,  and 
that  this  gives  tnem  the  ri^lit  to  fix  the  compensation  to  be  charged 
by  a  common  carrier  by  railroad.  If  this  be  true,  could  they  not 
also  fix  his  charges  on  turnpikes  or  canals  ?  Where  is  the  differ- 
ence ?  Toll  is  the  sum  required  to  be  paid  by  the  common  carrier 
or  other  persons  for  crossing  a  bridge,  or  ferry,  or  traveling  over  a 
turnpike,  or  for  the  right  to  navi|;ate  his  boat  on  a  canal,  but  it  in  no 
instance  includes  the  compensation  to  be  paid  to  a  common  carrier. 
In  fact,  it  is  the  tribute  paid,  mostly  by  common  carriers,  to  the 
owners  of  a  bridge,  ferry,  turnpike,  canal,  or  other  like  improve- 
ment for  the  privilege  of  using  such  improvements  in  transacting 
their  business  as  common  carriers.  It  is  not  a  term  used  to  express 
the  compensation  to  be  paid  to  a  common  carrier.  Applying  it 
to  a  railroad  it  would  express  only  the  compensation  to  be  paid  for 
the  use  of  the  railroad,  and  that  alone.  It  would  not  include  the 
compensation  to  be  paid  to  the  company,  for  discharging  the  duties 
and  functions  of  a  common  carrier,  for  the  labor  and  services  neces- 
sarily bestowed,  the  risks  incurred  and  the  expense  attendant  on 
the  proper  transaction  of  the  business.  These  are  the  proper  du- 
ties of  a  carrier,  and  for  performing  which,  he  would  have  the  same 
right^to  charge  his  compensation,  in  addition  to  the  tolls  paid  for 
the  use  of  the  railroad,  as  he  would  to  charge  for  like  services,  in 
addition  to  the  tolls  paid  on  a  canal,  turnpike  or  any  other  like 
improvement.  The  fact  that  the  same  company  is  common  carrier 
and  owner  of  the  road,  makes  no  difference.  He  is  entitled  to  pay 
for  the  use  of  his  road,  and  he  is  also  entitled  to  his  compensation 
as  a  carrier.  If,  therefore,  for  the  sake  of  the  argument,  we  admit 
the  right  of  the  State  to  fix  the  amount  of  toll  to  be  paid  for  the 
use  of  the  road,  still  it  would  have  no  more  right  to  fix  the  compen- 
sation of  the  company,  or  its  lessee  as  a  common  carrier,  than  it 
would  to  prescribe  the  compensation  of  all  other  carriers.  Hence 
grantimg  the  right,  as  to  fixing  tolls,  does  not  give  the  State  the 
right  to  fix  the  pay  of  a  common  carrier,  and  this  law  could  not  be 
sustained.  But  the  right  of  the  State  to  fix  tolls  even,  arbitrarily 
after  the  improvement  has  been  made,  and  against  the  will  of  the 
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owner,  is  b}'  no  means  admitted,  and  we  belieTe  that  a  careful  exam- 
ination of  the  cases  will  show  that  such  fixing  of  tolls  of  ferries, 
bridges,  and  canals  by  the  legislature,  has,  only,  been  done  in  the 
original  charter,  or  in  pursuance  of  some  right  reserved  to  fix  or 
prescribe  them,  and  not  in  violation  of  vested  rights  in  property. 

Fourth.  It  is  claimed  that  the  furnishing  of  the  means  of  com- 
munication between  different  localities  of  a  State  is  a  jyrerogafive 
right  and  belongs  to  the  State,  and  that  no  subject  or  citizen  can 
establish  a  road,  bridge,  ferr}',  canal  or  railroad,  without  the  express 
leave  of  the  ruling  authority  of  the  country  in  which  it  is  to  be 
done,  nor  charge  for  the  use  thereof,  or  for  transporting  passengers 
and  freight,  without  such  express  license  of  the  State. 

If  it  is  meant  by  this,  that  the  government  has  the  right  and 
power  to  establish  such  means  of  communication,  and  that  it  is 
one  of  the  important  ends  for  which  government  is  established  to 
provide,  or  cause  to  be  provided,  suitable  highways  of  trave  land 
inter-communication  between  the  diflferent  parts  of  a  countr}',  we 
do  not  dispute  it.  But,  if  it  is  claimed  that  a  c  tizen  or  citizens  of 
a  State  where  there  is  no  statute  prohibiting  it,  cannot  establish  a 
bridge,  ferry,  road,  cimal,  or  railroad,  and  receive  pay  for  its  use,  the 
proposition  is  denied.  Suppose  that  a  citizen  of  Wisconsin  should 
desire  to  build  a  bridge  across  the  Wisconsin  River,  or  establish  a 
ferry  at  any  point  on  it  where  he  owned  the  land  on  each  side — would 
there  be  any  legal  objection  to  his  doing  it?  Of  course,  he  could 
not  obstruct  the  navigation  of  the  river,  but,  aside  from  that,  what 
legal  objection  could  there  be  to  his  placing  a  bridge  on  his  own 
land  across  said  /stream  ?  Or  placing  a  ferry-boat  thereon  ?  Who 
could  object?  How  could  he  be  prevented?  Wliose  rights  would 
be  infringed  by  his  so  doing?  Is  there  any  x>rerogaiive  right  vested 
in  the  State  that  would  render  such  actb  illegal,  if  there  was  no 
stntute  prohibiting  it? 

After  his  bridge  was  built  or  his  ferry  established,  would  there  be 
any  legal  objection  to  his  allowing  teams  to  pass  over  his  bridge,  or 
to  his  transporting  them  across  his  ferry?  Could  he  not  make  a 
reasonable  charge  for  this  service  and  use,  and  collect  it  from  those 
availing  themselves  of  his  improvements?  If  not,  why?  Could 
the  parties  using  his  bridge  or  ferry  avoid  paying  a  reason- 
able charge  therefor?  Or  could  the  State  by  any  proceedings  pre- 
vent his  transacting  the  business  or  receiving  a  reasonable  compen- 
sation for  his  services  and  use  of  his  property?  Again,  could  not  a 
citizen  open  a  road  through  his  own  premises,  whether  one  mile  or 
fifty  in  length,  and  construct  thereon  a  turnpike  for  the  purposes  of 
travel?  And  when  constructed  could  he  not  legally  charge  a 
reasonable  compensation  for  its  use,  to  be  paid  by  those  who  saw 
fit  to  use  it?  And  might  not  this  road  cross  other  highways  which 
it  intersected  in  its  course?  Could  not  all  this  be  done  without  any 
special  authority  from  the  State,  provided  there  was  no  law  pro- 
hibiting it?  I  confess  that  I  know  of  no  law  that  would  prevent  it. 
I  am  aware  of  many  decisions  in  which  the  right  to  establish  a 
bridge  or  ferry  has  been  draw^n  in  question,  and  where  the  declar- 
ation has  been  made  that  the  subject  could  not  establish  a  ferry 
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without  the  authority  of  the  King,  but  in  all  these  cases  I  think  it 
will  be  found  that  the  controversy  was  with  the  owner  of  another 
ferr.y,  who  claimed  that  his  rights  were  infringed;  or  if  with  the 
government,  it  was  because  some  regulation  in  respect  to  revenue 
or  license  was  involved.  I  know  of  no  law  that  would  prevent  such 
action  in  this  countr.y,  nor  do  T  know  of  any  authority  by  which 
the  State  could  interfere  by  an  act  of  legislation,  arbitrarily,  to  fix 
the  compensation  to  be  paid  for  the  use  of  such  improvement  below 
a  reasonable  amount. 

I  am  aware  also  that  the  impression  appears  to  prevail  that  in  or- 
der to  build,  own  and  operate  a  railroad,  ii  is  necessary  to  have  per- 
mission from  the  legislature,  and  that  a  railroad  could  not  be  oper- 
ated without  such  authority.  I  know  of  no  reason  why  any  natu- 
ral person,  if  possessed  of  the  requisite  means  and  ability,  might 
not  build,  own  and  operate  a  railroad  in  the  State  of  Wisconsin, 
and  receive  pay  for  the  transportation  of  freight  and  passengers.  It 
is  true  that  the  charters  for  railroad  companies  always  contain  pro- 
visions authorizing  them  to  build,  own,  operate  and  receive  pay  for 
transportation  of  freight  and  passengers.  These  provisions  are 
necessary  to  authorize  a  corporation  to  do  it,  but  an  individual  could 
do  all  these  acts  of  natural  right,  the  same  as  he  could  engage  in 
the  business  of  a  common  carrier  in  any  other  manner. 

In  the  ca.se  of  Bank  vs.  Edgerton,  30  Vermont,  R.  182,  the  court 
say:  "There  is  indeed  nothing  in  the  right  of  constructing  and 
operating  a  railroad,  and  taking  charges  for  use  which  is  necessarily 
of  a  corporate  character,  or  which  might  not  with  perfect  propriety 
belong  to,  or  be  exercised  by  natural  persons." 

And  Mr.  Justice  Allen,  now  of  the  court  of  appeals  of  New 
York,  in  discussing  this  question  in  Beardsley  vs.  Ontario  Bank, 
31  Barbour,  625,  says:  ''  Aside  from  the  right  of  eminent  domain, 
which,  to  a  certain  extent,  and  to  enable  them  to  acquire  the  title 
to  real  property,  is  delegated  to  railroad  corporations,  I  think  of 
no  privilege  enjoyed  by  them  which  might  not  be  exercised  by  in- 
dividuals without  express  permission  from  the  government.  Car- 
riage of  persons  and  property  by  railway  is  a  business  open  to  all 
who  can  acquire  title  to  the  roadway,  and  construct  and  equip  the 
road,  and  the  fiict  that  a  railroad,  for  the  purposes  to  which  they 
are  applied,  is  deemed  to  be  so  far  public,  or  for  public  purposes,  as 
to  justify  the  delegation  of  this  right  of  acquiring  property  upon 
just  compensation  to  the  owner,  without  his  consent,  does  not  affect 
the  character  of  the  property  which  a  railroad  company  may  ac- 
quire." In  Hall  vs.  The  Sullivan  Railroad,  22d  Law  Reporter,  138, 
Mr.  Justice  Curtis,  says:  "But  the  franchises  to  build,  own,  and 
manage  a  railroad,  and  to  take  tolls  thereon,  are  not  necessarily 
corporate  rights;  they  are  capable  of  existing  in,  and  being  enjoy- 
ed by  natural  persons;  and  there  is  nothing  in  their  nature  incon- 
sistent with  their  being  assignable.  See  also  second,  Redfield 
on  Railway's,  617  and  570;  Coe  vs.  Columbia,  Piqua  &  Ind.  L.  R. 
Co.,  10th  Ohio  St.  372. 

Any  person  therefor  who  could  get,  or  who  was  possessed  of  suf- 
ficient means  or  ability  might  build  a  railroad  anywhere  through 
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the  State  of  Wisconsin,  where  he  could  secure  the  necessary  grounds 
and  right  of  way,  and  could  operate  such  road  and  carry  on  the 
business  of  a  common  carrier,  without  any  permision  or  aid  from 
the  law-making  power  of  the  State,  such  property  would  be  private 
property  and  the  State  would  have  no  more  right  to  fix  the  cnarges 
which  should  be  made  on  it,  than  it  would  have  to  fix  the  charges 
for  a  line  of  stage  coaches  engaged  in  carrying  passengers,  or  wag- 
oners engaged  as  carriers  of  merchandise.     Neither  a  railroad  com- 
pany or  an  individual  can  exercise  the  right  of  eminent  domain  ex- 
cept as  the  State  confers  it  upon  one  or  the  other,  and  this  power 
may  be  conferred  upon  one  as  well  as  the  other.    It  is  now  con- 
ferred by  our  law  on  individuals  by  the  mill-dam  act,  and  it  is  com- 
petent for  the  legislature  to  confer  it  either  on  individuals  or  cor- 
porations as  the  interest  of  the  public  may  require.    And  Judge 
Cooley,  p.  638,  says; 

"Accordingly,  on  the  principles  of  public  benefit,  not  only  the 
State  and  its  political  divisions,  but  also  individual  and  corporate 
bodies  have  been  authorized  to  take  private  property  for  the  works 
of  public  utility,  and  when  duly  empowered  by  the  legislature  so 
to  do  their  private  pecuniary  interest  does  not  preclude  their 
being  regarded  as  public  agencies  in  respect  to  the  public  good 
whicn  is  sought  to  be  accomplished."  Again  he  says,  p.  536. 
"Although  property  can  only  be  taken  for  a  public  use,  and 
the  legislature  must  determine  in  what  cases,  it  has  been  long 
determined  that  it  is  not  essential;  the  taking  should  be  to  or 
by  the  State  itself.  If  by  any  other  agency  in  the  opinion  of  the 
legislature  the  use  can  be  made  equally  effectual  to  the  public  ben- 
efit." Again,  on  page  537,  he  says:  "Although  the  practice  is  not 
entirely  uniform  on  the  subject,  the  general  sentiment  is  averse  to 
the  construction  of  railways  by  the  State,  and  the  opinion  is  quite 
prevalent  if  not  general  that  they  can  be  better  managed,  controlled 
and  operated  for  public  benefit  in  the  hands  of  individuals  than  by 
State  municipal  agencies."  It  ma}'  be  assumed  therefor  as  the  set- 
tled belief  and  practice  that  railroads  can  be  better  built,  managed, 
controlled  and  operated  for  the  public  benefit  in  the  hands  of  indi- 
viduals or  private  corporations,  than  by  the  State  or  municipal  offi- 
cers* or  agents.  Consequently  the  wisest  and  best  exercise  of  the 
right  of  eminent  domain  for  that  purpose  is  to  commit  it  to  the 
hands  of  such  individuals  or  corporations." 

I  therefore  insist  that  not  only  might  an  individual  build  a  rail- 
road without  grant  or  permission  of  the  government,  except  so  far 
as  the  power  to  exercise  the  right  of  eminent  domain  might  b« 
necessary,  but  he  migh  purchase,  own  and  operate  any  of  the  rail- 
roads now  built,  and  charge  for  the  transportation  of  freight  and 
passengers  without  interference  or  control  from  the  govern- 
ment other  than  that  his  charges  should  be  reasonable. 

Fifth.  The  so-called  reserved  power  of  the  constitution  does  not 
authorize  the  enactment  of  a  taw  establishing  rates  to  be  charged 
/or  transportation  of  freight  and  passengers. 

Section  1,  of  article  11  of  the  constitution  of  Wisconsin,  is  as 
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follows:  "Corporations  without  banking  powers  or  privileges  may 
be  formed  under  general  laws,  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes,  and  in  cases  where,  in  the  judg- 
ment of  the  legislature,  the  objects  of  the  corporations  cannot  be 
attained  under  genera]  laws.  AH  general  laws  or  special  acts  en- 
acted under  the  provisions  of  this  section  may  be  altered  or  repealed 
by  the  legislature  at  any  time  after  their  passage.^^ 

This  section  relates  exclusively  to  the  foimafion  or  creation  of 
corporations,  and  provides  that  it  may  be  done  by  general  laws, 
and  in  some  cases  by  special  act,  and  further  provides,  that  all  such 
general  laws  or  special  acts  may  be  altered  or  repealed  at  any  time 
after  their  passage.  That  is ^laws  forming  or  creating  corporations. 
It  is  not  that  all  laws  relating  to  or  affecting  corporations  may  be 
altered  or  repealed,  but  only  those  under  which  they  are  formed  or 
created.  What  is  the  correct  construction  of  this  clause?  It  cer- 
tainly does  not,  by  its  terms,  give  that  unlimited  power  over  cor- 
{>orations,  which  is  claimed  by  our  opponents,  but  is  confined  to 
aws  under  which  corporations  are  formed  or  created. 

In  order  to  properly  understand  and  construe  this  clause  of  the 
constitution,  we  must  consider,  1st.  What  are  corporate  franchises 
or  privileges?  2d.  What  was  the  object  to  be  attained  by  this  pro- 
vision ?  3d.  The  distinction  between  corporate  property  and  cor- 
porate franchises. 

1st.  What  are  corporate  franchises  or  privileges?  A  corporation 
is  a  le^al  entity,  or  ideal  existence,  created  by  the  legislature;  an 
artificial  being,  clothed  with  certain  franchises  or  privueges.  These 
franchises  are,  1st.  Continued  or  indefinite  existence,  with  perpet- 
ual succession  of  membership.  2d.  The  right  to  transact  the  busi- 
ness for  which  the  corporation  is  created,  in  its  corporate  name. 
Under  our  constitution,  such  artificial  beings  are  created  by  the 
legislature,  and  may  be  altei*ed  or  abolished  by  the  legislature  at  its 
pleasure,  except  where  rights  have  become  vested,  or  the  alteration 
would  violate  some  portion  of  the  constitution,  either  State  or  fed- 
eral. Without  the  clause  aboye  quoted,  the  power  to  create  would 
have  belonged  to  the  legislature,  the  same  as  now,  but  not  the  pow- 
er to  alter  or  abolish.  TJatural  persons  always  form  or  constitute 
the  corporation.  It  is  a  franchise  granted  to  a  certain  number  or 
society  of  individuals,  and  the  business  to  be  carried  on  is  in  fact 
their  business,  and  by  organizing  the  corporations,  they  are  au- 
thorized and  enabled  to  transact  it  in  the  name  of  the  corporation. 
These  two  are  the  essential  franchises  necessary  to  their  creation 
or  formation  as  corporations.  Other  powers  or  franchises  are  con- 
ferred upon  corporations,  such  as  the  power  to  exercise  the  right  of 
eminent  domain,  but  they  are  not  essentially  or  necessarily  corpor- 
ate rights,  and  may  with  equal  propriety  be  conferred  upon  and 
exercised  by  natural  persons  as  by  corporations.  I  am  not  aware 
of  any  business  transacted,  or  authorized  to  be  transacted,  by  a  cor- 
poration, except,  perhaps,  issuing  currency,  which  natural  persons 
might  not  do  as  a  matter  of  right,  without  statutory  authority.  It 
is  not  necessary  that  any  business  carried  on  by  corporations  should 
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be  SO  conducted.    It  might  all  be  done  by  natural  persons,  and  as 
of  their  own  right. 

But  it  is  more  convenient,  and  in  many  cases  practically  neces- 
sary, that  certain  kinds  of  business  and  certain  enterprises  should 
be  carried  on  by  corporations,  in  order  that  there  maj'  be  no  changre 
of  interest  by  death,  and  that  the  several  parties  may  have  their  in- 
terests represented  by  stock  in  an  available  shape. 

What,  then,  are  corporate  powers  which  the  legislature  may  al- 
ter or  repeal,  without  invading  the  inviolability  of  private  property  ? 
Many  individuals  desire  to  associate  together  in  a  work  requiriuj°r  ^ 
large  amount  of  capital,  and  they  prefer  to  act  and  conduct  such 
business  in  an  artificial  name, — to  purchase  and  hold  property  bv 
that  name, — to  issue  certificates  of  stock  to  the  owners  of  such 
property,  according  to  the  amount  of  capital  each  individual  has  in- 
vested in  the  enterprise.  The  sole  object  of  those  who  invest  their 
capital  in  such  business,  is  private  gain  or  emolument.  The  State 
grants  this  privilege,  and  this  is  the  franchise  of  the  corporation. 
It  is  simply  a  grant  of  authority  from  the  State  to  its  citizens,  to 
conduct  certain  specified  business,  by  an  artificial  or  corporate  name. 
These  are  franchises  that  the  State  may  alter  or  repeal,  and  when 
they  are  repealed,  the  parties  who  form  the  corporation  will  own 
the  corporate  property  and  hold  it  in  the  corporate  name,  as  before 
the  repeal,  and  will  mana<Je  it,  and  operate  and  enjoy  it,  as  tenants 
in  common.    Bacon  et  al.,  vs.  Robertson,  18  Howard,  480. 

I  am  aware  that  it  is  claimed  that  this  reserved  power  extends 
far  beyond  these  bounds,  and  reaches  every  right,  power,  and  grant 
given  to  or  possessed  by  corporations  and  to  the  utter  destniction 
not  only  of  the  corporation,  but  of  all  beneficial  use  of  its  property. 
This  claim  will  be  examined  hereafter. 

2d.  What  was  the  object  to  be  obtained  by  inserting  this  provi- 
sion in  the  constitution  ?  The  decision  of  the  courts  had  settled 
the  law,  that  a  charter  for  a  corporation  granting  corporate  privi- 
leges was  a  contract  with  the  State,  and  irrepealable  and  unaltera- 
ble by  subsequent  legislation.  This  provision  was  for  the  purpose 
of  bringing  such  laws  under  the  control  of  the  legislature,  the  same 
as  all  other  acts  of  the  legislature.  It  was  not  intended  thereby  to 
give  the  legislature  any  control  over  the  property  of  individuals  or 
corporations,  not  otherwise  possessed,  but  simply,  power  to  deal 
with  the  charter  of  a  company  in  the  same  manner  that  they  could 
with  any  other  law  passed  by  a  prior  legislature.  The  rights  of 
property  were  not  disturbed  by  this  reservation.  No  afiirraative 
power  is  given  by  this  provision.  It  is  only  a  reservation  of  the 
power  which  the  legislature  possessed  before  and  at  the  time  of 
granting  the  charter.  If  before  granting  the  charter  it  had  the 
right  to  fix  and  determine  the  prices  that  should  be  paid  for  prop- 
erty or  its  use,  or  the  compensation  to  be  paid  individuals  for  ser- 
vices rendered  or  risks  incurred,  it  retains  it  as  to  the  corporation 
created.  It  is  not  estopped  to  exercise  it  by  the  charter  granted. 
But  if  no  such  right  existed  previously,  it  is  not  created  by  this  re- 
served power,  and  can  not  be  exercised  under  it.  In  other  words,  it 
operates  to  relieve  the  legislature  from  a  restriction  upon  their 
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power,  which  would  otherwise  have  attached  as  to  corporate  fran- 
chises, but  granted  to  them  no  additional  authority  beyond  what 
they  already  possessed  as  to  all  natural  persons  in  the  disposition 
and  enjoyment  of  property.  Without  this  reservation  of  power, 
the  charter  of  an  incorporated  company  could  not  be  altered.  Laws 
that  might  be  passed  as  respects  an  individual,  carrying  on  particu- 
lar business,  could  not  have  been  passed  in  respect  t(»  a  corporation 
carr>'ing  on  the  same  business.  That  is,  the  legislature  now  has 
the  same  power  over  the  business  and  property  and  corporations 
that  it  has  over  individuals,  but  nothing  more.  No  additional  pow- 
er beyond  this  is  granted  by  it. 

3d.  The  distinctions  between  corporate  franchises  and  corporate 
i>roperty: 

It  is  true  that  corporate  franchises  may  be  said  to  be  a  species  of 
property  and  are  of  value;  but  they  are  entirely  distinct  from  what 
is  ordinarily  understood  by  the  property  and  are  of  value;  but  they 
are  entirely  distinct  from  what  is  ordinarily  understood  by  the 
property  of  the  corporation,  or  shareholders.  No  modiiScation  or 
repeal  of  the  corporate  franchises,  under  which  corporators  have 
purchased  and  hold  property,  can  invade  or  impair  any  estate  or 
vested  right  of  the  corporators  in  such  property,  and  on  the  repeal 
of  their  charter,  it  would  remain  the  property  of  the  corporators, 
to  be  used  by  them  according  to  the  original  design  and  purpose  for 
which  it  was  created.  It  must  be  apparent  to  all,  that  the  State 
should  not,  and  cannot  recall  any  more  rights  or  privileges  than  it 
has  granted.  Whatever  other  rights  the  corporation  has  acquired, 
are  as  inviolate  as  those  of  natural  citizens.  Property  owned  by  an 
incorporated  company  is  just  as  sacred  as  if  owned  by  a  natural  per- 
son. It  cannot  be  taken  for  public  use  or  confiscated  by  legislation 
any  more  than  the  property  of  natural  persons.  Hence,  while  the 
legislature  has  reserved  the  right  to  alter  the  chartered  rights  of 
corporate  companies,  it  has  no  greater  power  over  their  property 
than  over  that  of  other  persons.  And  Judge  Swan,  in  his  pamph- 
let on  this  subject,  says: 

'*  And  now  it  seems  neccspary  to  reiterate  distinctly  and  emphati- 
ically  that  a  railroad,  with  its  rolling  stock,  buildings,  shop*^,  fix- 
tures, and  other  property  pertaining  to  it,  and  its  uses  as  i^roperty 
for  emolument,  is  not  the  artificial  being  called  a  corporation,  not 
corporate  powers,  but  property,  private  property,  just  as  truly  so,  with 
the  incidents  and  vested  rights  of  property,  as  the  site,  building  and 
furniture  of  an  incorporated  hotel.  Both  as  private  property,  are  in- 
violate, whatever  may  become  of  the  artificial  corporate  powers 
which  the  private  owners  as  corporators  have  obtained  from  the 
legislature.  It  is  doubtless  within  the  power  of  the  legislature 
under  the  constitution  of  Wisconsin  to  repeal  all  laws,  general  or 
special,  authorizing  the  formation  of  corporations,  and  perhaps  put 
an  end  to  all  corporate  existence.  Whether  such  repeal  would  have 
that  efiect  on  existing  corporations  formed  under  general  laws, 

may  be  questioned.    The  supreme  court  of  Iowa,  in held 

that  the  repeal  of  a  general  law  authorizing  the  formation  of 

did  not  have  the  effect  to  terminate  the  existence  of  corporations 
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organized  under  it.     But  granting  that  such  repeal  would  out  an 
end  to  all  existing  corporations,  would  it  have  any  effect  upon  their 
property?  It  would  not  revert  to  the  State,  but  would  remain   the 
property  of  the  shareholders  as  at  present,  and  in  the  same    pro- 
portion, and  they  alone  would  have  the  right  to  manage  and   con- 
duct it.    Such  repeal  would  in  no  n^anner  change  the  property  or 
its  use.    Instead  of  being  owned  by  the  shareholders  in  their  cor- 
porate name  as  a  corporation,  it  would  be  owned  by  them  as  tenants 
in  common  and  managed  as  a  partnership  in  the  corporate  name  or 
any  other  that  they  might  elect  to  assume.    In  that  case  the  reserv^ 
ed  power  so  called,  certainly  could  not  be  invoked  as  authority  for 
the  legislature  to  fix  the  rates  of  compensation  to  be  paid  for  the 
use  of  the  property  of  the  services  of  the  partners  in  transacting 
the  business.    The  reserved  power  would  end  with  the  corporate 
existence.    Its  entire  force  would  be  spent  in  effecting  the  repeal. 
It  could  exercise  no  power  over  the  property  or  the  services  of  it« 
owners.     Hence,  we  insist  that  this  power  gives  no  authority  to  the 
legislature  to  fix  the  compensation  to  be  paid  for  the  use  of  the 
property  of  the  corporation,  or  for  transacting  the  business  of  a 
common  carrier  in  connection  with  it. 

Suppose,  instead  of  a  legislative  repeal  of  the  charter  that  the 
company  as  they  were  authorized  to  do,  should  have  leased  its  road 
for  a  term  of  years  to  an  individual,  who  was  engaged  in  operating 
the  same  as  a  common  carrier,  at  the  time  of  the  passage  of  this 
law,  would  this  reserved  power  operate  upon  him  so  as  to  authorize 
the  legislature  to  fix  his  compensation  for  transacting  the  business 
of  a  common  carrier?  If  so  would  it  release  him  from  paying  the 
stipulated  rent,  which  he  could  afford  to  pay  when  the  lease  was 
made,  but  which  could  not  be  earned  under  the  provisions  of  chap- 
ter 273? 

This  reserved  power  is  the  same  as  to  all  corporations  of  the 
State.  Hence,  if  it  gives  the  right  to  fix  a  tariff  of  rates  for  the 
railroads,  upon  which  they  are  to  do  business,  it  also  reaches  all 
other  corporations  of  the  State,  and  empowers  the  legislature  to  fix 
the  price  at  which  their  services  must  be  rendered,  their  business 
transacted,  and  their  products  disposed  of.  It  would  give  them 
power  to  fix  the  rates  at  which  life  insurance  companies  should  take 
risks  on  lives;  at  which  fire  and  marine  companies  should  insure 
our  buildings,  our  property,  and  our  vessels  and  their  cargoes ;  at 
which  the  rolling-mill  should  sell  its  rails,  and  re-roll  old  rails;  the 
price  at  which  our  leading  newspapers  should  furnish  their  several 
issues  and  do  their  advertising;  at  which  the  Park  Hotel,  and  other 
similarily  situated  hotels,  should  furnish  their  accomodations:  at 
which  the  ^as  companies  shall  furnish  the  gas;  and  the  lumber 
companies  their  lumber;  and  last,  but  not  least,  the  price  at  which 
Best  8  Brewing  Company  and  other  brewers  operating  under  char- 
ters, shall  furnish  their  lager.  Even  the  modern  institution  called 
the  grange,  when  incorporated,  may  be  subjected  to  this  supervis- 
ing power  of  the  legislature,  and  compelled  to  dispose  of  the  goods 
of  tne  grange  store,  and  the  agricultural  products  of  the  farm,  at 
such  prices  as  the  law-making  power  shall  establish. 
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By  the  construction  which  the  attorney-general  of  Wisconsin 
and  his  associates  give  to  this  reservation,  not  only  all  the  above 
corporations,  but  all  the  others  in  the  State,  will  be  subjected  to 
the  control  of  the  legislature,  in  fixing  and  determining  the  price, 
not  only,  for  the  use  of  their  corporate  property,  but  also  for  their 
services  and  conimodities.  The  present  law  has  only  fallen  upon 
railroad,  express  and  telegraph  companies — but  let  this  be  sus- 
tained, and  who  can  tell  what  particular  class  of  corporations  will 
next  become  obnoxious  to  the  legislature  ?  or  how  ruinous  the  next 
scale  of  prices  may  be,  not  only  to  railroad  companies,  but  to  all 
others,  whether  engaged  in  the  business  of  common  carriers,  insur- 
ance, manufactures,  or  an}'  other  industrial  pursuits  ?  The  opinion 
of  the  attorney-general  furnished  by  the  governor  on  this  subject 
includes  them  all;  and  if,  by  virtue  of  this  power  to  alter  or  repeal, 
the  legislature  can  fix  the  charges  of  railroad  companies,  they  can 
also  fix  the  price  of  flour  manufactured  by  a  milling  company,  and 
the  price  at  which  cloth  shall  be  sold  by  the  factories.  The  spec- 
tacle would  be  preseiTted  of  two  factories,  one  owned  by  an  individ- 
ual, the  other  by  a  corporation,  both  engaged  in  the  same  business, 
yet  one  would  be  allowed  to  fix  his  own  pnces,  while  the  prices  at 
which  the  other  should  sell  its  goods  would  be  prescribed  by  the 
legislature.  It  was  claimed  in  the  court  below  that  this  result 
would  not  follow  for  the  reason  that  the  miller  or  manufacturer 
would  not  be  compelled  to  submit  to  the  terms  imposed  by  the  leg- 
islature, as  he  coula  abandon  his  corporate  existence  and  conduct 
his  business  in  his  individual  character.  This  we  insist,  also,  might 
be  done  by  the  owners  of  the  railroad  ;  /irst,  on  the  principle  of 
natural  right  already  discussed;  and,  second,  on  the  ground  hereaf- 
ter stated  that  the  right  to  own  and  operate  a  railroad  inheres  in 
the  property,  by  virtue  of  the  acceptance  of  the  charter  and  the 
construction  of  the  road,  and  that  the  repeal  of  the  corporate  fran- 
chises will  not  divest  the  owners  of  this  right.  This  view  will  be 
considered  hereafter  in  this  argument.  But,  is  not  the  reason  here 
given  for  the  difference,  really  an  admission  by  our  opponents,  that 
the  reserved  power,  does  not  give  them  a  right  to  fix  our  compensa- 
tion? It  is  an  admission  on  their  part  that  their  pretended  right 
to  fix  compensation,  is  onlv  efiectual  where  they  possess  the  pow- 
er to  destroy  the  business  by  killing  the  corporation.  But  if  the 
business  can  live  after  the  corporation  is  dead,  they  admit  they 
are  without  power  to  fix  rates.  In  other  words,  it  is  simply  saying 
to  the  railroad  companies,  we  have  the  power  to  destroy  you  and 
will  do  it  unless,  you  submit  to  such  rates  as  we  prescribe. 

IV. 

Thisjpower  restrvedin  the  constitution  of  Wisconsin,  to  alter  and 
repeal  laws  creating  corporations^  is  not  without  limit. 

It  is  well  settled  that  this  power  of  alteration  is  not  an  arbitrary 
and  i:\nlimited  power.  The  power  to  repeal,  and  thus  put  an  end 
to  the  corporators'  right  to  conduct  their  business  in  their  corpor- 
ate name  is  admitted.    That  is  a  mere  privilege  granted  to  natural 
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persons,  and  may  be  withdrawn,  and  fche  corporators  would  then 
be  left  to  conduct  their  business  in  their  own  names,  as  other  nati^ 
ral  persons  conduct  theirs.  But  the  right  to  alter,  or,  in  other 
words,  the  right  to  prescribe  the  manner  in  which  the  corporation 
shall  conduct  its  business  and  use  its  property,  is  limited.  This 
matter  has  frequently  been  before  our  courts;  and  while  the  exact 
limits  of  this  power  may  not  have  been  definitely  prescribed  in  all 
cases,  it  is  distinctly  settled  by  all  the  courts  that  have  passed  upon 
it,  except  the  supreme  court  of  Wisconsin,  that  there  are  limits  to 
its  exercise,  and  that  it  must  be  exercised  in  subordination  to  the 
provisicms  of  the  Constitution  of  the  United  States,  and  in  har- 
mony with  the  other  provisions  of  the  constitution  of  Wisconsin; 
that  vested  rights  cannot  be  disturbed,  nor  can  the  company  be  de- 
prived of  its  property,  or  the  use  thereof,  acquired  under  a  legiti- 
mate construction  of  the  powers  granted  in  the  charter. 

It  matters  not  whether  this  reserved  power  is  contained  in  the 
charter,  a  general  law,  or  the  constitution.  It  is  equally  operative 
in  tha  one  case  as  the  other,  and  the  consft-uction  and  effect  the 
same. 

1st.  This  provision  does  not  dominate  the  other  piwisiofis  of  the 
constitution.  It  has  no  superiority  over  them^  and  must  be  constnied 
in  harmong  with  them^  and  in  in  subordination  to  the  federal  consti- 
tution. 

The  discussions  of  this  subject  have  appeared  to  assume  that  this 
provision  was  superior  to  all  others,  and  that  it  has  been  construed 
as  if  it  stood  alone,  unlimited  by  an}'^  other  clause  of  the  constitu- 
tion. Chief  Justice  Ryan,  speaking  of  this  power,  says:  "This 
power  is  limited  by  its  own  words  only.  Any  limitation  of  it  must 
come  from  those  words."     I  need  not  say  that  such  is  not  the  fact. 

Section  1,  of  article  14  of  the  amendments  to  the  Constitution  of 
the  United  States,  provides  that  "no  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law." 

The  Constitution  of  Wisconsin  provides  that  "  the  property  of 
no  person  shall  be  taken  for  public  use  without  just  compensation 
therefor."  (Sec.  13,  article  1.) 

^'The  right  of  trial  by  jury  shall  remain  inviolate."  (Section  5, 
article  1.) 

"  Writs  of  error  shall  never  be  prohibited  by  law."    (Section  21, 

article  1.) 

"Every  person  is  entitled  to  a  certain  remedv  in  the  laws,  for  all 
injuries  and  wrongs,  which  he  may  receive  in  tis  person,  property, 
or  character."     (Section  9,  article  1.) 

All  these  provisions  of  the  constitution  of  Wisconsin  are  of 
equal  force  and  potency.  In  order  to  test  this  question,  let  us  sup- 
pose that  said  chapter  273  had,  in  addition  to  its  other  provisions, 
enacted  that  in  any  suit  brought  under  its  provisions,  the  railroad 
company  should  not  be  entitled  to  a  jury  trial,  or  that  its  employ- 
ees should  not  be  entitled  to  a  writ  of  error  on  conviction  under  it. 
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Could  such  enactments  have  been  sustained  under  this  i^eserved 

t)ouer  of  the  constitution ?  Of  course  not.  But  why  not  ?  Simp- 
y  because  the  proposed  alteration  would  be  in  conflict  with  the 
other  parts  of  the  same  constitution.  It  is  therefore  necessary  to 
construe  these  clauses  together.  Let  us  place  them  in  apposition, 
and  see  how  they  will  read:  "All  general  laws  or  special  acts  enact- 
ed under  the  provisions  of  this  section  may  be  altered  or  repealed 
by  the  legislature  at  any  time  after  their  passage,  provided  'that 
such  alteration  shall  not  impair  the  right  of  trial  by  jury,'  or  *the 
right  to  a  writ  of  error.'  "  Again,  such  laws  may  be  altered  or  re- 
pealed, provided  that  thereby  **the  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensation  therefor,"  or  '*pra- 
vided^  that  thereby  no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law,  or  his  privileges  or  immuni- 
ties abridged." 

We  have  already  shown  that  by  this  law  privileges  and  immu- 
nities as  American  citizens  have  been  abridged,  in  that,  we  are  not 
allowed  to  fix  the  compensation  for  our  services  which  we  are  com- 
pelled to  render.  That  we  are  deprived  of  our  property  without 
due  process  of  law,  in  that,  we  are  compelled  to  suffer  its  use  for  an 
inadequate  compensation.  That  our  property  has  been  taken  for 
an  alleged  public  use  or  benefit  without  just  compensation.  In 
that,  we  are  compelled  to  furnish  our  property  and  services  for 
the  benefit  of  the  public,  for  less  than  a  reasonable  or  fair  remu- 
neration. These  facts  stand  admitted  upon  the  record  in  this 
case. 

1st  That  the  compensation  allowed  by  chapter  273,  is  not  a  rea- 
sonable or  adequate  compensation  for  the  use  of  the  property  and 
services  required. 

2d.  That  it  compels  the  owners  of  the  railroads  to  perform  all 
services  that  may  be  required  of  them,  in  the  transportation  of 
freight  and  passengers,  for  an  inadequate  and  insufiBcient  compen- 
sation, against  their  will. 

3d.  That  it  enforces  the  performance  of  these  duties  by  penal- 
ties and  fines  against  the  company,  and  by  criminal  prosecutions 
and  imprisonment  against  its  employees. 

4th.  That  it  actually  deprives  the  owners  of  all  beneficial  use  of 
their  property,  and  takes  from  them  one  million  of  dollars  per  an- 
num, which,  but  for  this  law,  they  would  have  rightfully  and  prop- 
erly received  for  the  use  of  their  property  and  the  transaction  of 
their  business. 

Can  it  be  pretended  that  such  an  act  is  not  an  abridgment  of  the 
privileges  and  immunities  of  citizens  of  the  United  States?  Does 
it  not  deprive  them,  not  only  of  their  property,  but  of  their  liberty 
even,  without  due  process  of  law?  The  sole  pretence  on  the  part 
of  the  legislature  for  the  passage  of  such  an  act  is  the  public  ben- 
efit, but  it  is  a  benefit  conferred  only  by  taking  our  private  proper- 
ty. It  is,  therefore,  a  taking  of  private  property  for  public  use^ 
without  any  compensation,  and  in  violation  of  just  as  plain  and  im- 
perative a  provision  of  the  constitution,  as  th^  which  declares  that 
"  the  right  of  trial  by  jury  shall  remain  inviolate,"  or  that  "  writs 
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of  error  shall  never  be  prohibited  by  law."  This  court  cannot  hold, 
that  the  legislature  are  at  liberty  to  disregard  the  13th  section,  but^ 
not  the  5th,  and  2l8t,  of  article  one,  of  the  Constitution  of  Wiscon- 
sin, in  order  to  give  full  force  and  unlimited  power  to  section  1,  of 
article  11,  of  the  same  instrument.  The  time  may  come  when  the 
5th  section,  even,  may  be  revoked  in  aid  of  the  rights  of  corpora- 
tions, and  the  21st  is  now,  one  of  their  most  reliable  safe-guards. — 
All  of  these  sections  must  be  construed  together,  so  as  to  give  each 
its  proper  force  and  eflFect,  and  eaeh  one  is  limiteii  by  the  others. — 
While  section  1,  of  article  14,  of  the  amendments  of  the  Constitu- 
tion of  the  United  States,  is  supreme  over  all  the  provisions  of  the 
Constitution  of  Wisconsin,  and  they  must  bow  to  its  mandate. 
Hence  the  reserved  power^  cannot  be  so  used  as  **  to  abridge  the 
privileges  and  immunities  of  citizens  of  the  United  States  or  to  de- 

{)rive  any  person  of  life,  liberty  or  property  without  due  process  of 
aw." 

2d.  Vested  rights  cannot  be  disturbed^  in  virtue  of  this  reserved 
power. 

I  am  not  aware  that  it  is  claimed  by  the  advocates  of  this  power, 
that  vested  rights  can  be  disturbed  by  legislation.  But  they  claim 
that  no  rights  can  become  vested,  in  a  corporation,  or  in  favor  of  it, 
where  the  reserved  power  exists.  It  is  claimed  that  in  such  a  case  a 
charter  from  the  State  is  not  a  contract,  but  a  sort  of  license,  revo- 
cable at  pleasure,  and  that  no  rights  as  against  the  State,  and  in  fa- 
vor of  the  corporation  can  ever  exist.  The  full  meaning  of  which, 
is  that  it  is  not  competent  for  the- State  to  make  a  valid  contract 
with  one  of  its  corporations,  so  that  it  could  be  enforced  against  the 
State,  against  its  will;  but  that  the  legislature,  would  have  full  au- 
thority, at  any  time,  to  pui.  an  end  to  the  corporation  and  the  con- 
tract, or  to  alter  its  terms  by  a  law,  altering  the  terms  of  its  exis- 
tence. In  other  words,  that  the  State  may,  at  all  times,  plead  its 
minority  in  avoidance  of  all  contracts  macle  with  chartered  com- 
panies, notwithstanding  that  the  corporation  has  fully  performed 
its  part  of  the  agreement.  The  whole  doctrine  in  reference  to  exe- 
cuted contracts,  and  the  rights  accruing  to  the  contracting  parties 
therefrom,  is  wholly  ignored.  Corporators  who  have  performed  all 
the  conditions  of  their  charter  contract  with  the  State,  in  the  esti- 
mation of  our  opponents,  have  acquired  no  right  which  the  legisla- 
ture, in  the  exercise  of  this  reserved  power^  is  under  any  obligation 
to  respect. 

It  is  admitted  that  the  contract  entered  into  by  the  State  with 
the  corporations,  so  far  as  it  relates  to  the  formation  of  the  corpor- 
ation, its  existence,  and  the  manner  of  conducting  the  corporate 
affairs,  is  subject  to  alteration  or  repeal  at  the  pleasure  of  the  leg- 
islature. But  so  far  as  it  relates  to  the  property  of  the  shareholders, 
to  be  managed  by  the  corporation,  there  is  a  contract  which  is  ir- 
repealable,  and  which  protects  the  property  from  interference  and 
invasion  by  the  legislature,  just  as  effectually  as  the  private  property 
of  an  individual.  This  right  of  property,  and  its  enjoyment  and 
use,  in  the  manner  prescribed  by  the  charter,  becomes  vested  in  the 
corporators,  and  cannot  be  disturbed  by  any  legislative  act.    For 
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instance,  the  legislature  grants  to  certain  individuals  the  franchise 
to  be  a  corporation,  and  to  transact  business  in  a  corporate  name; 
and  they  are  further  empowered,  in  that  corporate  name,  to  con- 
struct  and  operate  a  railroad,  and  charge  for  the  transportation  of 
freight  and  passengers  such  rates  as  they  may  deem  just  and  proper. 
The  c(»rporators  accept  the  franchises  granted,  and  from  the  cor- 
poration construct  the  railroad,  and  engage  in  the  business  of  trans- 
portation. The  legislsture  may  at  its  pleasure  annul  the  grant  to 
exist  as  a  corporation,  or  change  its  organization  or  the  manage- 
ment of  its  corporate  affairs,  but  it  cannot  interfere  with  the  rail- 
road, or  deprive  the  corporators  of  its  ownership,  or  the  right  to 
use  and  control  it  in  the  manner,  and  for  the  uses  and  purposes 
specified  in  the  original  grant.  The  risrhts  of  the  corporators  in 
property  is  a  vested  right,  that  cannot  be  disturbed  by  any  legisla- 
tive action,  and  the  right  to  use,  control  and  fix,  and  charge  com- 
pensation for  its  use,  inheres  in  the  property,  and  is  vested  in  the 
corporators  just  as  absolutely  as  the  right  to  any  property  vested  in 
any  individual. 

The  legislature  of  Wisconsin,  granted  to  the  original  corporators, 
the  franchise  to  form  a  corporation,  to  use  a  corporate  name,  and 
to  construct  or  purchase  and  operate  a  railroad,  and  to  charge  such 
rates  of  compensation  for  the  transportation  of  freight  and  passen- 
gers as  they  should  from  time  to  time  fix  and  establish.  Tnis  was 
a  proposal  on  the  part  of  the  State  to  the  corporators.  The  accept- 
ance of  this  proposal  by  the  corporators,  changed  it  into  an  execu- 
tory contract  between  the  State  and  the  corporators.  By  the  sub- 
sequent construction  and  equipment  of  the  road  bv  the  corporators, 
it  became  an  executed  contract,  and  the  right  to  the  compensation, 
to  the  enjoj-^ment  of  the  use  and  profits  of  their  property,  within 
the  limits  of  the  executed  contract,  passed  from  contract  to  grant. 

^^  The  charter  fixed  and  determined,  between  the  State  and  the 
owners  of  the  property,  the  terms  and  rights  of  enjoyment  of  the 
property,  which  is  inseparable  from,  because  they  constitute  a  part 
of,  the  estate  in  the  property;  and,  therefore,  any  substantial  inva- 
sion afterwards,  by  the  legislature  of  the  enjoyment  of  the  estate 
and  vested  rights  therein,  would  be  an  impairment  of  the  obliga- 
tions of  a  contract,  the  violation  of  an  estate  in  property,  and  re- 
troactive le^slation." 

We  admit  the  power  of  the  State  over  the  corporation,  but  not 
over  the  property.  In  that  the  shareholders  have  a  vested  ri^ht  of 
property,  which  no  legislation  under  the  reserved  power  relative  to 
corporations,  can  in  any  manner  affect. 

The  State,  by  the  charter,  expressly  granted  to  the  corporators  the 
right  to  fix  and  establish  their  own  tariff  of  charges  for  the  trans- 
portation of  freight  and  passengers.  On  the  faith  and  credit  of  the 
State,  thus  pledged,  the  corporators  made  the  necessary  investment 
and  constructed  the  road,  and  in  all  things  performed  the  contract 
on  their  part,  relying  on  the  faith  of  the  State  so  solemnly  pledged. 
Among  honorable  men  such  a  provision  would  never  be  displaced 
by  a  tariff  of  rates  prescribed  hy  a  legislature,  after  the  expenditure 
had  been  made.    The  companies  trusted  to  the  charter  as  made, 
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and  have  expended  their  money  and  completed  the  roads.  But  to 
their  surprise  and  injury,  the  contract  is  now  repudiated  under  cir- 
cumstances, that,  as  between  individuals  would  be  characterized  as 
little  better  than  obtaining  property  under  false  pretences. 

'If  the  legislature  intend^  that  after  citizens  had  embarked  their 
private  fortunes  in  one  of  these  gigantic  enterprises  on  the  faith  of 
this  prescribed  right  of  enjoyment,  all  the  estate  and  ownership  in 
it  that  was  of  any  value  as  property  was  left  to  the  caprice  of  the 
majority  of  the  legislature  at  each  session,  and  with  the  power  to 
reconsider  what  estate  the  corporators  should  hold  and  enjoy  in 
their  private  property,  the  legislature  should  have  expressly  reserv- 
ed such  power  of  invasion  of  property;  and  had  they  reserved  it, 
without  limitation  upon  their  future  action,  I  will  venture  the  as- 
sertion that  no  railroads  would  have  been  constructed  under  it.^^  By 
this  act  the  State  is  now  attempting  to  repudiate  its  solemn  contract, 
and  its  plighted  faith,  and,  arbitrarily,  to  fix  a  rate  of  compensation 
in  violation  of  both,  which  is  manifestly  unjust  and  admitted  to  be 
wholly  inadequate. 

By  a  general  law  of  the  State  of  Wisconsin,  approved  October 
10, 1856,  (Session-laws,  page  213,)  and  afterwards  incorporated  into 
the  revised  statutes  of  1858,  (sections  33  to  38,  inclusive,  chapter 
79.)  It  was  provided  that  any  railroad  company  might  borrow 
money  and  as  security  therefor,  pledge  by  way  of  mortgage  or 
trust-deed,  their  railroad  track,  right  of  way,  depot-grounds,  rights, 
privileges,  franchises,  immunities,  and  appurtenances,  and  that  on  a 
foreclosure  and  sale  thereof,  the  party  or  parties  acquiring  title  un- 
der such  sale,  and  their  associates,  successors,  and  assigns  should 
have  and  acquire  thereby,  and  should  receive  and  enjoy  thereafter, 
all  and  the  same  rights,  privileges,  grants,  framchises,  immunities, 
and  advantages  in  and  by  said  mortgage  or  trust-deed  enumerated 
and  conveyed,  which  belonged  to  and  were  enjoyed  by  the  company, 
making  such  deed  or  mortgage,  or  contracting  such  debt  as  fully 
and  absolutely  in  all  respects  as  the  corporators,  shareholders,  offi- 
cers, and  agents  of  such  company  might  or  could  have  done  there- 
for, had  not  such  sale  or  purchase  taken  place,  such  purchaser  or 
purchasers,  their  associates,  successors,  or  assignees  might  proceed 
to  organize  anew,  and  elect  directors,  distribute  and  dispose  of  stock, 
take  the  same  or  another  name,  and  mi^ht  conduct  their  business 
generally  under  and  in  the  manner  provided  in  the  charter  of  such 
railroad  company  with  such  variations  in  manner  and  form  of  or- 
ganization as  their  altered  circumstances  and  better  convenience 
might  seem  to  require:  provided,  however^  that  no  greater  or  en- 
larged power  should  be  exercised  by  the  new  organization  than  were 
conferred  by  the  charter  of  said  company.  Many  of  the  charters 
also  contain  express  provisions  authorizing  a  lease  or  voluntaiy  sale 
by  the  companies  of  their  railroad  and  its  appurtenances,  as  in  the 
case  of  the  La  Crosse  and  Milwaukee  charter  now  forming  a  part 
of  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company. 

Let  us  now  consider  the  effect  of  these  provisions  and  the  acts 
thereby  authorized,  with  respect  to  the  operation  of  this  reserved 
power  upon  the  property,  as  claimed  by  the  counsel  opposed.    It  is 
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«aid  that  by  virtue  of  this  reserved  power^  the  legislature  may  at 
any  time  repeal  the  charter,  and  thereby  put  an  end,  not  only  to 
the  corporation,  but  also  to  the  franchise  to  operate  the  road,  and 
thus  render  the  property  practically  worthless. 

Of  course,  such  an  exercise  of  the  reserved  power,  with  such  con- 
sequences, would  be  justified  only  on  the  ground  that  the  public 
benefit  required  it.  If  so,  the  logical  sequence  would  seem  to  be, 
that  the  State  should  pay  the  owners  for  the  property  thus  taken 
or  destroyed,  and,  under  the  provisions  of  the  constitution  already 
cited,  this  court  would  be  bound  to  hold  any  law  effecting  such  a 
result  unconstitutional  and  void,  unless  accompanied  with  provi- 
sions for  ascertaining  and  paying  for  the  property  thus  destroyed. 

But  it  is  denied  that  any  such  consequence  could  or  would  result- 
from  the  repeal  of  the  charter.  The  grant  to  build,  own  and  ope- 
rate a  railroad,  in  the  case  at  bar,  by  the  State  of  Wisconsin,  was 
to  the  Madison  and  Beloit  Railroad  Company.  Its  name  was  sub- 
sequently changed  to  the  Rock  River  Valley  Union  Railroad  Com- 
pany. This  company  mortgaged  its  road  and  franchises  under  the 
provisions  of  the  statute  above  cited.  The  mortgage  was  foreclosed, 
and  the  purchasers  formed  and  organized  the  Chicago,  St.  Paul  and 
Fond  du  Lac  Railroad  Company.  This  company  also  mortgaged  its 
line  of  road  and  franchises,  which  was  foreclosed  and  sold,  and  the 
purchasers  formed  and  organized  the  present  company,  the  Chicago 
and  Northwestern  Railway  Company.  The  Madison  and  Beloit 
Railroad  Company,  and  the  Chicago,  St.  Paul  and  Fond  du  Lac 
Railroad  Company,  have  long  ceased  to  exist  as  corporations,  but 
their  road,  which  was  once  tneir  property,  is  an  existing  fact — is  an 
estate  owned  by  the  Chicago  and  Northwestern  Railway  Company, 
and  which  it  now  operates  by  virtue  of  the  franchise  originally 
granted  to  the  Madison  and  Beloit  Railroad  Company.  No  ether 
nranchise  has  ever  been  granted  for  that  purpose.  But  the  original 
one  has  been  transmuted,  through  all  these  various  changes  to  the 
present  company,  as  a  part  of  the  property  authorized  to  be  mort- 
gaged and  conveyed.  Great  numbers  of  persons,  on  the  faith  and 
credit  of  the  legislation  of  the  State,  have  invested  their  fortunes 
in  the  bonds  issued  by  these  several  companies,  and  in  the  stock  of 
the  present  company,  relying  for  a  return  to  that  investment  on 
the  road  constructed  with  the  franchise  to  be  operated  in  accordance 
with  the  original  grant  upon  which  it  was  built  and  has  beea 
transferred  to  its  present  owners.  Nearly  the  whole  value 
of  the  property  consists  in  this  franchise  to  operate  the  road 
in  pursuance  of  the  oricinal  grant.  Yet,  it  is  contended, 
that  the  legislature,  by  toe  repeal  of  the  charter  granted  to 
the  Madison  and  Beloit  Railroad  Company,  a  corporation  which 
long  since  ceased  to  exist  for  any  purpose,  would  thereby  re[>eal  all 
right  which  the  present  company  has  to  operate  said  road,  and  prac- 
tically destroy  the  whole  property.  The  doctrine  is  monstrous,  and 
we  deny  it  in  toto,  and  insist  that  the  right  granted  by  the  State  to 
build,  own,  run  and  operate  this  road  for  the  transportation  of 
freight  and  passengers,  for  hire,  according  to  the  original  grant,  is 
a  franchise  and  right  that  inheres  in  the  property,  and  is  irrepeala- 
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ble  and  indestructible,  and  that  it  belongs  to  the  owners  of  the 
roperty  as  a  vested  right  in  the  property,  and  cannot  be  disturbed 
y  the  action  of  the  legislature  under  the  reserved  power ^  or  in  any 
other  manner.  That  it  is  not  affected  by  the  repeal  of  the  original 
charter;  nor  would  it  be  by  the  repeal  of  the  charter  of  the  present 
company,  for  it  would  then  exist  in  the  shareholders  as  the  owners 
of  the  property,  and  as  a  part  thereof. 

What  was  it  that  our  legislature  intended  should  be  mortgaged, 
by  the  law  above  quoted,  or  sold  by  voluntary  sale  when  authorized? 
Was  it  a  railroad  without  the  rie^ht  to  operate  or  use  it?  or  was  it 
a  road  possessing  franchises  to  oe  operated  and  used  according  to 
the  grant  under  which  it  was  built?  Certainly  the  latter.  Any 
other  construction  would  operate  as  a  fraud,  and  a  cheat  upon  the 
purchaser.  The  original  company  could  exist  without  its  property; 
so,  too,  it  could  die,  without  destroying  the  property.  City  of  Bridge- 
port vs.  N.  Y.,  N.  Haven  R.  R.,  36  Conn.,  266;  Coe  vs.  Columbus,  &., 
10  Ohio  State,  374;  Atkinson  vs.  Marie ttta,  &c.,  R.  R.,  15  Ohio 
State,  36. 

But  it  is  answered  that  the  bondholders  and  all  other  parties,  took 
their  interest  and  made  their  investment  in  this  property  with  full 
knowledge  of  the  reserved  'power.  It  is  true  they  took  it  with 
knowledge  of  the  provisions  of  the  constitution  and  of  all  those 
provisions.  But  not  with  knowledge  of  such  a  construction  as  is 
now  attempted.  No  ordinary  foresight  could  guard  against  stuih 
an  exercise  of  such  a  power.  And  if  such  a  construction  of  this 
power  is  possible,  then  we  say, 

"  O,  it  is  excellent  to  have  a  giant's  strength:  but  it  is  tyrannous 
To  use  it  like  a  giant.'' 

We  insist  that  on  the  sale  of  a  railroad  by  the  owner,  all  the  es- 
tate as  above  described,  with  the  full  right  to  fix  the  compensation 
for  its  use  and  enjoyment  would  pass  to  the  purchaser,  regardless  of 
what  niight  be  the  fate  of  the  particular  corporation  that  construct- 
ed it.  Tne  reserved  potver^  may  have  been  exercised  to  its  full  ex- 
tent, by  the  repeal  of  the  charter  of  such  ori^nal  company.  Tet 
the  property  would  survive,  endowed  with  all  its  original  capacity, 
and  attributes,  which  would  inhere  to  it  as  property,  and  the  new 
owner  would  have  the  same  right  to  use,  operate  and  enjoy  it  that 
was  granted  to  the  original  corporators.  Coe  vs.  Columbus,  Piqua, 
Ind.  R.  R.  Co.,  10  Ohio  State,  377-386;  Hall  vs.  Sullivan  R.  R.  Co., 
22  Law  Rep.  138  to  140  Redfield,  571;  Bank,  of  Middlebury  vs. 
Edgerton,  30  Vermont,  182  to  190. 

In  all  cases  of  the  transfer  of  railroads,  whether  by  voluntary 
conveyance,  or  by  operation  of  law,  the  risfht  to  make  profit  of  the 
use  of  the  railroad  is  so  connected  with  the  real  estate  of  the  cor- 
porators, that  by  and  with  the  sale  and  transfer  of  the  roadway,  the 
right  of  the  original  company  to  take  compensation  passes  to  the 
purchaser,  unaffected  by  the  fate  of  the  original  company.  And  if  by 
the  original  charter,  any  limitations  or  restrictions  were  imposed 
upon  this  right,  they  inhere  in  the  property  and  control  it  in  the 
hands  of  the  purchaser.    Commonwealth  vs.  Canal  Co.,  66  Pa.  41; 
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Atkinson  et.  al.  vs.  Marietta  B.  R.  Co.,  15,  Ohio  State  36;  Johnson 
vs.  Hamilton,  23  Ohio  State,  168  to  187;  Commonwealth  vs.  Cen- 
tral Pass.  Ry.,  62,  Pa.  506;  Phil.  &  Wilm.  R.  R.  Co.  vs.  Maryland, 
10  How.  376. 

Under  the  laws  of  Massachusetts,  since,  1831,  all  acts  of  inc'or- 
PQration  are  ^^at  a!l  times  subject  to  amendment,  alteration,  or  re- 
peal, at  the  pleasure  of  the  legislature,^^  yet  the  courts  have  uni- 
formly held  fchat  this  power  has  some  limits.  In  ('Ommonwealth 
vs.  Essex  Co.,  13  Gray,  p.  253,  this  question  came  before  the  su- 
preme court  of  Massachusetts.  i?he  case  was  an  indictment  against 
the  Essex  Company  for  neglecting  to  make  and  maintain  around 
their  dam  across  the  Merrimac  River,  at  Lawrence,  a  suitable  and 
sufficient  fish-way  for  the  usual  and  unobstructed  passage  of  fish. 
The  company  had  built  fish-ways  in  accordance  with  the  terms  of 
the  charter,  and  had  settled  certain  claims  for  damage  of  some  of 
the  owners  of  the  fisheries,  as  required  by  their  charter  in  1847-8. 
Subsequently  the  legislature  passed  an  act  in  1856,  requiring  the 
company  ,to  build  further  fish-ways,  and  the  indictment  was  for  the 
neglect  of  the  company  to  comply  with  its  terms.  Chief  Justice 
Shaw  delivered  the  opinion  of  the  court,  and  held  the  law  null  and 
void  as  in  violation  of  ve8te4  rights,  and  said  in  reference  to  this 
reserved  power:  ^*It  seems  to  us  that  this  power  should  have  some 
limit,  though  it  is  difficult  to  define  it.  Perhaps  the  true  rule  is 
this:  That  where  under  power  in  a  charter,  rights  have  been 
acquired  and  become  vested,  no  amendment  or  iteration  of  the 
charter  c^i  take  away  the  property  or  rights  which  have  become 
vested  under  a  legitimate  exercise  of  the  powers  granted/^ 

In  Commissioners,  &c.,  vs.  Holyoke,  &c.,  104  Mass.,  p.  451,  it  is 
held  that  the  law  does  not  reserve  to  the  legislature  authority  to  so 
alter  or  amend  a  charter  as  to  defeat  or  substantially  impair  the 
object  of  the  grant,  or  any  rights  which  have  vested,  under  it. 

The  same  principle  is  recognized  in  Kentucky:  ^^A  reservation 
in  a  legislative  charter  of  the  power  to  alter,  amend,  or  repeal,  does 
not  imply  the  power  to  alter  tlie  vested  rights  acquired  by  the  cor- 
porators under  the  charter,  and  to  add  new  parties  and  managers 
without  the  consent  of  the  corporators." 

In  this  case,  the  legislature  incorporated  the  Western  Baptist 
Theological  Institute,  making  Cave  Johnson  and  six  others  corpor- 
ators, and  the  board  of  trustees  was  fixed  at  thirty-six.  The  last 
section  of  the  charter  declared  that  anv  future  legislature  might 
alter,  amend,  or  repeal  the  act  whenever  they  might  think  right  or 
proper  to  do  so.  Subsequently,  in  1848,  the  legislature  passed  an 
amendatory  act,  increasing  the  number  of  trustees  to  fifty-two, 
and  appointing  sixteen  new  trustees,  and  appointed  by  name  the 
sixteen  additional  trustees,  and  required  that  all  trustees  thereafter 
appointed  should  be  citizens  of  E^entucky.  The  court  held  the 
amendment  unauthorized,  and  say: 

^^In  our  opinion  the  act  of  the  legislature  creating  sixteen  new 
trustees,  witnout  the  consent  of  the  board,  is  not  an  act  coming 
within  the  scope  and  meaning  of  the  power  reserved  in  the  act.  As 
it  seems  to  us,  the  passage  of  this  act  was  not  so  much  the  exercise 
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of  a  legislative  function  as  it  waa  the  exercise  of  the  ministerial 
functions  pertaining  exclusively  to  the  board  of  trustees.  It  is  an 
act  not  changing  or  amending  the  mode  or  manner  in  which  the 
trustees  to  whom  had  been  given  by  the  founder  of  the  charity,  the 
supervision  and  visitorial  power  of  the  institute,  but  it  is  an  act  by 
which  this  supervision  and  visitorial  power  is  substantially  taken 
away  and  conferred  upon  others.  True,  the  legislature  may,  by 
virtue  of  the  reservation,  repeal  or  destroy,  but  the  power  to  de- 
8tro7  does  not  imply  a  right  to  cripple  or  to  maim." 

In  Allen  vs.  McKeon,  1  Sumner,  276,  Judge  Story  quotes  the  re- 
served power  of  the  charter  as  follows:  "'  the  legislature  may  grant 
further  powers  to,  or  limit,  annul,  or  restrain  Jy  of  the  powirs  by 
this  act  vested  with  the  corporation,  as  shall  be  judged  necessary 
to  promote  the  best  interests  of  the  college,"  and  then  says,  "  what- 
ever it  may  do,  then,  must  be  done  to  promote  the  best  interest  of 
the  college.  It  is  true,  that  it  is  constituted  the  sole  judge.  What 
is  the  best  interest  of  the  college,  but  still  it  cannot  do  anything 
pointedly  destructive  of  that  interest.  Its  authority  is  confined  to 
the  enlarging,  altering,  annulling  or  restraining  of  the  powers  of  the 
corporation.    It  cannot  intermeddle  with  its  property. 

In  Miller  vs.  State,  16  Wallace,  478,  the  same  question  was  pre- 
sented. The  case  arose  in  the  State  of  New  York,  and  after  judg- 
ment in  the  court  of  appeals,  went  to  the  Federal  court  on  error, 
upon  a  question  involving  the  constitutionality  of  an  act  of  the 
legislature.  In  New  York  there  was  the  same  constitutional  reser- 
vations relative  to  incorporations  as  in  Wisconsin.  One  of  the 
judges  of  the  State  court,  in  defining  the  extent  of  such  reserved 
powers,  uses  the  following  language:  "  The  legislature  which  cre- 
ates the  artificial  body  must  necessarily  have  power  to  prescribe  the 
organs  through  which  it  shall  act.  But  this  is  a  different  thing 
from  arbitrarily  taking  possession  of  the  corporation  itself,  and 
through  it  the  property  of  the  parties  for  whose  benefit  the  corpo- 
ration was  created.  They  cannot  be  presumed  to  have  anticipated 
that  a  charter  giving  them  the  privilege  of  managing  then-  proper- 
ty, for  their  own  benefit,  in  a  certain  way,  could  be  translerred  by 
this  reserved  power  of  amendment  into  a  vehicle  which  should 
transfer  from  them  to  the  St^te  or  its  appointees  all  control  over 
the  property  which  they  have  invested  in  the  corporate  enterprise. 
To  hold  such  a  doctrine  would  be  to  place  all  property  invested  in 
corporate  enterprises  beyond  the  pale  of  the  protection  of  the  fed- 
eral constitution.  Such  an  act  would  approach  nearer  to  one  of 
confiscation  than  of  legislation." 

Has  the  legislature  of  Wisconsin  attempted  less  than  this? 

On  page  498,  15  Wallace,  Mr.  Justice  Clifford  says:  "  Power  to 
legislate,  founded  on  such  reservation  in  a  charter  to  a  private  cor- 
poration, is  certainly  without  limit,  and  it  may  well  be  admitted 
that  it  cannot  be  exercised  to  take  away  or  destroy  rights  acquired 
by  virtue  of  such  a  charter,  and  which,  by  a  legitimate  use  of  the 
powers  granted,  have  become  vested  in  the  corporation," 

In  21  Qrattan,  593,  the  court  held  the  power  is  limited,  and  that 
the  corporation  cannot  be  forced  to  accept  the  amendment,  but 
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may  cease  to  do  business  as  a  corporation.  In  Miller  vs.  N.  Y.  and 
Erie  R.  R.,  21  Barbour,  513,  the  court  held  that  an  act  requiring 
the  company  to  give  the  land  and  make  a  road  across  the  track  was 
unconstitutional,  as  depriving  the  cqmpany  of  its  property  without 
compensation. 

The  same  doctrine  was  held  in  66  Penn.,  41.  In  Commonwealth 
vs.  Canal  Company.  See  also  Cooley^s  Constitutional  Limitations, 
577  and  8. 

Such  a  reservation  will  not  warrant  the  legislature  in  passing 
laws  to  change  the  control  of  an  institution  from  one  religious  sect 
to  another,  or  to  divert  the  fund  of  the  donors  to  any  new  use  in- 
consistent with  the  intent  and  purpose  of  the  charter,  or  to  com- 
pel subscribers  of  stock,  whose  subscription  is  conditional,  to  waive 
any  of  the  conditions  of  their  contract.  Zabriskie  vs.  Railroad 
Co.,  3  C.  E.  Green,  180;  Railroad  vs.  Veazie,  39  Maine,  587. 

3d.  Nor  can  the  cwnpany  he  deprived  of  its  property^  or  the  bene- 
Jits  thereof,  acquired  under  a  legitimate  use  of  the  exercise  of  powers 
granted  by  the. charter. 

It  has  already  been  shown  that  for  the  State  to  take  the  property 
of  a  corporation  for  the  public  benefit,  under  a  pretended  exercise 
of  this  reserve  power,  without  making  just  compensation,  would 
be  a  violation  of  section  13  article  1,  of  the  Constitution. 

That  to  deprive  the  corporation  of  its  property,  without  due  pro- 
cess of  law,  would  be  in  violation  of  section  1,  article  14,  ef  the 
amendments  to  the  Constitution  of  the  United  States. 

It  has  also  been  shown  that  the  efifect  of  this  law  is  to  deprive 
the  company  of  thirty  per  cent,  of  its  gross  earnings,  amounting 
to  at  least  one  million  of  dollars  per  annum.  The  whole  amount 
of  the  net  revenue  of  the  road  in  Wisconsin,  and  that  the  only 
value  of  a  road  to  its  owners  is  to  produce  net  revenue.  Therefore, 
it  is  clear,  that  this  law  does  for  the  time  being,  deprive  the  owners 
of  all  beneficial  use  of  their  property,  which  is  a  taking  or  depriv- 
ing them  of  their  property.  But  it  is  claimed  that  this  taking  of 
the  beneficial  use  of  the  property,  and  depriving  the  owner  of  all 
income  therefrom,  is  not  a  taking  of  the  property,  or  depriving  the 
owner  of  it.    Chief  Justice  Ryan  says: 

'*  It  was  said  that  chapter  273  violates  the  rights  of  property  of 
these  defendants.  We  cannot  perceive  that  it  does.  Whether  it 
will  lessen  the  income  of  their  property,  we  cannot  forsee.  We 
only  know  that  it  does  lessen  their  rates  of  toll.  But  it  does  not 
wrongfully  touch  their  property.  As  far  as  the  franchise  is  to  be 
considered  property,  it  was  subject  to  this  very  limitation,  and  the 
limitation  is  the  exercise  of  a  right  over  it,  which  does  not  violate 
it.  The  right  of  limitation  entered  into  the  property,  and  Qualified 
it.  And  the  act  does  not  at  all  meddle  with  the  material  property, 
distinct  from  the  franchise.  It  acts  only  on  the  franchise,  not  at 
all  upon  the  material  property.  And  it  is  sufficient  to  say  that 
they  acquired  the  material  property,  as  distinct  from  the  franchise, 
subject  to  the  alteration  of  the  franchise  under  the  reserved  power. 
That  was  a  condition  under  which  they  chose  to  hold  their  property, 
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and  they  have  no  right  to  complain  when  the  condition  is  enforc- 
ed. Their  rights  in  their  material  property  are  inviolate,  and  shall 
never  be  violated  with  the  sanction  of  this  court.  But  they  are  no 
more  violated  by  this  act,  and  its  enforcement  than  by  foreclosure 
ot  a  mortgage  or  ejectment  by  paramount  title.  It  is  a  right  over 
property  which  is  enforced,  not  a  wrong  to  right  in  propertjr." 
(Page  35  of  opinion.) 

That  is,  the  chief  justice  does  not  see  that  it  lessens  the  amount  to  l»e 
paid  for  use  and  services  thirty  per  cent.,  yet  he  does  not  kno'w 
that  it  will  decrease  their  income.    He  knows  that  experl^,  skilled 
in  the  operation  of  the  road,  have  tistified  that  it  would  decrease 
the  income  of  the  road,  and  render  it  valueless  to  the  owners,  and 
there  is  no  evidence  to  contradict  it.    Yet  he  does  not  hiow  that 
it  will  render  the  property  less  valuable  to  the  owners,  and  insists 
that  so  long  as  the  law  does  i)ot  authorize  a  manual  touching   of 
the  dirt,  wood  and  iron  constituting  the  road,  the  property  is  not 
interfered  with.    The  fact,  that  we  actually  are,  or  may  be,  deprived 
of  all  right  or  ability  to  use  it  or  enjoy  it  by  this  action  of  the  legis- 
lature, is  not  an  inteferance  with  the  property  in  the  estimation  of 
the  chief  justice. 

It  is  submitted  however,  that  to  any  ordinary  mind,  not  a  chief 
justice,  it  is  entirely  clear  that  the  property  may  be  interfered  with 
and  utterly  ruined,  and  its  value  substantially  destroyed,  without 
manual  interference  with  the  material  property  and  without  oust- 
ing the  owners  therefrom.  If,  as  it  is  claimed,  the  road  can  only 
be  operated  in  virtue  of  the  franchise  granted,  and  that  franchise 
does  not  inhere  in  the  property,  so  as  to  be  irrepealable,  and  such 
repeal  can  be  efiFected  in  virtue  of  the  reserved  poiver:  then  most  as- 
suredly section  1,  of  article  11,  of  the  Constitution,  does  dominate 
all  other  provisions  of  that  instrument,  and  while  overriding  the 
vested  rights, of  the  owners  of  this  property  also  overrides  the  pro- 
visions of  the  Constitution  of  the  United*  States.  If  the  legislature 
were  authorized  to  pass  chapter  273,  they  are  equally  authorized  in 
the  coming  session  to  pass  another  act,  taking  away  all  right  to 
compensation,  and  still  compel  the  company  to  continue  to  operate 
its  road  under  pains  and  penalties  of  new  fines  and  imprisonment. 
They  were  not  bound  to  stop  at  thirty  per  cent.,  they  could  by  the 
same  authority,  have  taken  fifty  per  cent.,  or  the  whole.  If  they 
had  the  right  to  take  thirty  per  cent,  of  our  earnings,  there  could 
be  no  limit  to  their  action,  and  if  the  doctrine  laid  down  by  the  chief 
justice  is  correct,  they  would  not  have  interfered  with  our  property, 
when  they  had  deprived  us  of  all  right  to  compensation.  Our  ma- 
terial property  would  still  remain  and  our  vested  rights  would  not 
have  been  disturbed. 

The  chief  justice  says,  "the  reserved  power  in  our  constitution  is 
a  positive  provision,  entering  into  all  charters  under  it."  This  is 
admitted  as  to  all  matters  relating  to  their  creation  or  formation, 
as  corporations  and  their  existence  as  such.  But  the  right  to  build, 
own,  and  operate  a  railroad,  whether  it  be  held  a  natural  right  or  a 
franchise  granted  by  the  State,  is  not  a  corporate  right,  pertaining 
or  relating  to  the  creation  or  formation  of  a  corporation.   If  a  fran- 
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chise,  it  may  be  granted  to  an  individual  or  to  individaals  as  well  as 
to  a  corporation,  and  when  granted  to  either,  and  accepted  and  act- 
ed upon  on  the  faith  and  credit  of  the  State,  and  an  investment 
made  that  cannot  be  withdrawn,  and  can  only  be  used  and  made 
available  through  a  continuance  of  the  franchise,  it  needs  no  argu- 
ment to  demonstrate  that  a  withdrawal  of  or  prohibition  to  use  the 
franchise  operates  just  as  effectively  to  destroy  the  property  as  it 
would  for  tne  State  to  withdraw  from  the  owners  the  material  part 
of  the  property,  or  prohibit  its  use  by  them,  and  this  is  equally 
true  whether  the  grant  is  made  in  the  first  instance  to  a  corpora- 
tion or  to  an  individual. 

There  is  no  doubt  that  the  legislature  might  grant  this  franchise 
to  build,  own  or  operate  a  railroad  to  an  individual  or  to  individuals, 
without  an  act  of  incorporation,  and  that  on  such  a  grant  they 
might  build  and  operate  a  railroad.  There  is  just  as  little  doubt 
that  after  they  had  constructed  their  road,  their  rights  thereto, 
with  all  its  privileges,  would  become  vested  rights,  of  which  they 
could  not  be  divested  by  an  act  of  the  legislature.  Now,  in  the 
case  of  the  La  Crosse  and  Milwaukee  Railroad  Company,  the  State 
of  Wisconsin  created  that  company,  and  authorized  it  to  build,  own 
and  operate  a  railroad  from  Milwaukee  to  La  Crosse,  and  also  auth- 
orized said  company,  at  its  discretion,  to  mortgage,  lease  or  sell  its 
road,  when  constructed,  with  all  its  rights  and  franchises,  and  that 
the  purchaser  or  lessee  should,  on  a  sale  or  lease,  take  all  its  rights 
and  franchises.  That  road  was  afterwards  sold  on  a  decree  of  the 
United  States  court,  entered  on  a  mortgage  given  by  said  company, 
and  at  the  sale  was  purchased  by  Pratt  &  White,  and  the  sale  duly 
confirmed.  Now  what  title  did  they  get  by  that  purchase  ?  Did 
they  not  get  precisely  the  same  title  to  that  road  and  its  franchises, 
to  own  and  operate  it  according  to  the  grant  originally  made  to  the 
La  Crosse  company,  that  they  would  have  had,  had  tne  State  made 
the  original  grant,  to  build,  own  and  operate  that  Toad,  to  said 
Pratt  &  White,  and  they  had  constructed  the  road  under  such 
grant  ?  Did  not  the  title  to  said  property,  including  the  franchise  to 
operate  it  as  a  railroad,  according  to  the  original  grant,  become 
vested  in  them  as  an  estate,  of  which  they  could  not  be  divested, 
except  by  due  process  of  law  ? 

It  is  true  that  the  chief  justice  of  Wisconsin  denounced  this  posi- 
tion as  "  a  mere  petitio  principii^  and  hardly  worthy  of  notice,'  yet 
it  is  modestly  submitted  to  this  honorable  court  as  worthy  of  their 
consideration. 

Affain,  the  chief  justice  says  (page  35  of  opinion): 

"  Of  the  same  type  is  the  argument  that  chapter  273  violates  the 
contracts  of  these  defendants  with  their  creditors.  This  position 
appears  to  us  to  rest  in  the  absurdity  that  the  mortgagor  can  vest 
in  his  mortgagee  a  greater  estate  than  he  had  himself.  Perhaps 
the  statute  may  lessen  the  means  of  payment  of  the  defendants.  So 
would  a  fine  for  homicide,  under  the  police  power  of  the  State. 
But  to  lessen  the  means  of  payment  of  a  contract  is  not  to  impair 
the  obligation  of  the  contract.    These  defendants  took  their  fran- 
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chises,  and  their  corporators  invested  their  money,  Bubject  to  the 
reserved  power,  and  suffer  no  legal  wrong  when  that  is  exercised." 

Is  it  not  also  true,  that  every  creditor  trusts  his  debtor  with  full 
knowledge  that  the  State  possesses  the  reserved  power,  at  any  time  it 
sees  fit,  to  extent  the  exemption-law  so  as  to  cover  all  the  debtor "s 
entire  property?  Yet  the  courts  have  held  such  extension  exemp- 
tions, and  all  similar  laws,  unconstitutional  as  to  existing  debts. 
Danks  vs.  Quackenbush,  1  Denio,  128;  Denio,  594:  1  Comstock, 
129;  Bronson  vs.  Kinzie,  1  Howard,  311. 

And  although  the  very  learned  chief  justice  of  Wisconsin,  in  his 
able  opinion,  speaking  for  the  supreme  court,  reprimanded  the  coun- 
sel engaged  for  denouncing  chapter  273  as  an  act  of  confiscation 
unworthy  of  that  ^reat  State,  we  still  adhere  to  the  opinion  then 
expressed — that  it  is,  in  all  essential  particulars,  an  act  partially 
confiscating  the  property  of  the  railroads  of  that  State  for  the  ben- 
efit of  a  certain  portion  of  the  community,  and  if  sustained  by  the 
courts,  opens  wide  the  door  through  which  the  total  confiscation 
will  be  consummated  whenever  it  shall  please  the  parties  interested 
to  effect  it.  It  is  the  beginning  of  the  operations  of  the  commune 
in  the  legislation  of  this  country,  and  if  not  checked  at  the  thresh- 
old, will  ultimately  overthrow  not  only  all  rights  of  property,  but 
personal  liberty  and  independence  as  well.  Our  last  appeal  is  to 
this  honorable  court. 

V. 

This  chapter  273^  of  the  laws  of  1874^  is  void^  because  it  is  in  viok^ 
tion  of  that  principle  of  constitutional  latv^  which  prohibits  unequal 
and  partial  legislation  upon  general  subjects. 

The  law  ^bitrarily  names  certain  corporations  which  it  says  shall 
charge  one  price,  certain  other  corporations  named  shall  charge 
another  price,  and  others  shall  charge  a  diflFerentprice  for  perform- 
ing the  same  services  and  doin?  the  same  acts.  Tnis  is  an  arbitrary 
proceeding:,  and  is  partial  legislation.  Some  of  the  companies  are 
allowed  to  charge  twenty-five  per  cent,  more  than  others,  for  no 
apparent  reason.  The  pretended  classification  of  the  companies  by 
the  law  into  A,  B,  and  C,  is  no  classification.  It  is  based  upon  no 
reason  or  principle,  but  simply  changes  the  names  of  certain  com- 
panies, and  says  they  are  A,  and  certain  othars  B,  and  still  others 
G.  It  is  the  same  as  though  no  classification  was  attempted,  and 
the  discrimination  is  arbitrary  and  partial,  and  for  that  reason  the 
law  is  invalid.  If  it  were  possible  to  classify  the  roads  and  then 
prescribe  different  rates  for  the  different  roads,  still  the  classifica- 
tion must  be  made  on  some  principle  or  recognized  basis.  Non 
constat^  but  that  the  roads  allowed  to  charge  the  highest  price  are 
receiving  the  greatest  income  per  mile,  or  have  been  specially  fa- 
vored by  the  State. 

''This  law  has  not  even  the  merit  of  uniformity.  It  imposes 
burdens  upon  one  class  of  corporations  not  placed  upon  another  of 
the  same  class.    It  grants  to  one  privileges  denied  to  another  of  the 
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same  class.  It  enacts  that  the  Wisconsin  Central  Railway  Com- 
pany may  so  use  and  enjoy  its  property  as  to  derive  an  income, 
while  this  right  is  dened  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company.  It  is  class  legislation  in  all  its  nakedness  and  de- 
formity, without  even  a  shadow  or  color  of  equity."* 

^'A  statute  would  not  be  constitutional  which  should  proscribe  a 
class  or  party  for  opinion^s  sake,  or  which  should  select  particular 
individuals  &om  a  class  or  localitv,  and  subject  them  to  peculiar 
rules,  or  impose  upon  them  special  obligations  or  burdens,  from 
which  others  in  the  same  locality  or  class  are  exempt."  Cooley's 
Constitutional  Limitations,  page  390. 

"  Mr.  Locke  has  said  of  those  who  make  the  laws,  they  are  to 
govern  by  promulgated,  established  laws,  not  to  be  varied  in  particu- 
lar cases,  but  to  have  one  rule  for  rich  and  poor,  for  the  favorite  at 
court  and  the  countryman  at  the  plough,  and  this  may  be  justly 
said  to  have  become  a  maxim  in  the  law,  by  which  may  be  tested 
the  authority  and  binding  force  of  legislative  enactments."  Civil 
Government,  Sec.  142;  State  vs.  Duffy,  7  Nev.,  349. 

But  if  the  legislature  shall  undertake  to  provide  that  persons  fol- 
lowing some  specified  lawful  trade  or  employment  should  not  have 
capacity  to  make  contracts,  or  to  receive  conveyances,  or  to  build 
such  houses  as  others  were  allowed,  or  in  any  other  toay  to  make 
such  use  of  their  property  as  was  permissible  to  others,  it  can  scarce- 
ly be  doubted  that  tne  act  would  transcend  the  due  bounds  of  legis- 
lative power,  even  if  it  dJd  not  come  in  conflict  with  express  con- 
stitutional provisions.  The  man  or  the  class  forbidden  the  acquisi- 
tion or  the  enjoyment  of  property  in  the  manner  permitted  to  the 
community  at  large,  would  be  deprived  of  liberty  in  particulars  of 
primary  imporiiance  to  his  or  their  pursuit  of  happiness." 

In  Wally's  Heirs  vs.  Kennedy,  2  Yerg.,  554,  it  is  said,  "  the  rights 
of  every  individual  must  stand  or  fall  by  the  same  rule  or  law  that 
governs  every  other  member  of  the  body  politic,  or  land,  under 
rimilar  circumstances ;  and  every  partial  or  pnVate  law  which  directly 
proposes  to  destroy  or  affect  individual  rights,  or  does  the  same 
thing  by  affording  remedies  leading  to  similar  consequences,  is  un- 
constitutional and  void.  Were  it  otherwise,  odious  individuals  and 
corporations  would  be  governed  by  one  law,  the  mass  of  the  com- 
munity and  those  who  made  the  law  by  another,  whereas  the  like 
general  law  affecting  the  whole  community  equally  could  have 

Sassed."  Also  Durham  vs.  Lewiston,  4  Greenl.,  140;  Holden  vs. 
ames,  11  Mass.,  396:  Piquet,  appellant,  5  Pick.,  64;Budd  vs.  State, 
3HumDh.,  483. 

See  also  on  the  subject  Cooley  on  Constitutional  Limitations,  389 
to  394. 

But  this  matter  has  been  fully  considered  by  the  supreme  court 
of  this  State,  and  the  late  chief  justice  in  an  able  and  exhaustive 
opinion,  in  which  all  the  authorities  are  collected,  has  applied  and 
enforced  the  principle  with  his  usual  ability  and  learning.  Drake 
vs.  City  of  Janesville,  28  Wis.  464;  Bull  vs.  Conroe,  13  Wis.  238- 
244. 

This  act  is  also  in  violation  of  the  7th  subdivision  of  the  amend- 
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ment  of  the  constitution  of  this  State,  adopted  in  1871,  which  pro- 
hibits special  legislation,  "  for  granting  corporate  powers  or  privi- 
leges, except  to  cities."  This  act  is  special  legislation.  Corporate 
powers  and  privileges  cannot  be  granted  by  special  act.  This  act  is 
special  in  its  character,  and  in  violation  of  that  amendment.  One 
company  is  authorized  to  charge  three  cents,  another  three  and  a 
half,  and  another  four.  This  is  special  legislation  and  is  prohibited 
by  the  amendment.    In  this  particular  it  is  not  general  law. 

VI. 

The  act  of  March  12^  1874  which  was  passed  subsequent  to  chapter 
273,  which  assumes  to  fix  rates^  is  repugnant  to  said  chapter  so  far 
as  it  prescribes  rates  and  repeals  it. 

Chapter  273  was  passed  and  approved  March  11,  1874.  It  as- 
sumes to  fix  arbitrary  rates  to  be  charged  for  the  transportation  of 
freight  and  passengers  and  made  it  a  criminal  offence  to  charge 
more  than  the  rates  so  fixed  punishable  by  fine. 

On  the  next  daVy  March  12,  1874,  an  act  was  passed  entitled  ^^  an 
act  in  relation  to  railroads,"  which  purports  to  be  a  revision  of  the 
whole  subject  matter  in  regard  to  railroads  and  their  charges,  and 
prescribes  a  new  and  different  set  of  penalties  for  violation  thereof. 

The  act  of  March  11,  chapter  273,  fixes  the  rates  to  be  charged, 
and  imposes  a  penalty  of  not  exceeding  two  hundred  dollars  for  a 
violation  of  the  rates  there  specified. 

The  act  of  Majt^h  12,  1874,  provides  that  railroads  are  highways, 
and  the  companies  common  carriers,  and  shall  transport  all  passen- 
gers and  freight  without  unreasonable  delay;  prohibits  favoritism 
and  unreasonable  discrimination;  consolidation;  leasing  parallel 
lines;  prohibits  free  passes  to  State  officers  and  others;  provides 
that  any  officer,  agent,  or  employee  of  the  company  who  shall  vio- 
late any  of  the  provisions  of  the  act,  shall  be  guilty  of  a  misde- 
meanor and  punished  by  fine  or  imprisonment,  or  both — ^the  fine  to 
be  not  less  tnan  five  hundred  dollars  or  more  than  five  thousand 
dollars,  and  the  imprisonment  not  less  than  thirty  days  or  more 
than  one  year.  It  provides  for  punishing  State  officers  for  accept- 
ing a  pass.    Then  follows  sections  9  and  10,  in  these  words: 

'*"  Sec.  9.  If  any  railroad  company  or  corporation,  organized  or 
doing  business  within  this  State,  shall  charge,  collect,  demand  or 
recover  more  than  a  fair  and  reasonable  rate  of  compensation  upon 
any  line  of  road  wdthin  this  State,  which  it  has  the  right,  license, 
or  permission  to  uhc,  operate  or  control  the  same,  shall  be  deemed 
guilty  of  extortion,  and,  upon  conviction  thereof,  shall  be  fined  in 
any  sum  not  less  than  five  hundred  ($500)  or  more  than  two  thous- 
and dollars  ($2,000)  for  each  offense,  with  costs  of  suit,  and  reawn- 
able  attorney's  fees,  to  be ,  fixed  by  the  court;  provided  that  in  all 
cases  under  this  act  either  party  shall  have  the  right  to  trial  by 
jury. 

^'Sec.  10.  All  acts  or  parts  of  acts  contravening  or  confiictiog 
with  the  provisions  of  this  act  are  hereby  repealed. ' 
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We  insist  that  the  provisions  of  section  9,  authorize  the  com- 
panies to  charge  and  receive  a  reasonable  rate  of  compensation  for 
transporting  of  freight  and  passengers,  that  it  abolishes  so  much  of 
the  Potter-law  as  fixes  arbitrary  rates  for  such  transportation,  and 
operates  a  repeal  thereof;  that  extortion  is  the  taking  of  more  than 
a  fair  and  reasonable  compensation,  and  that  talang  more  than  is 
allowed  by  the  act  of  March  11  would  not  be  an  extortion  or  a 
crime  unless  the  amount  taken  exceeded  a  fair  and  reasonable  com- 

Sensation,  and  that  the  penalties  are  those  prescribed  in  the  act  of 
[arch  12,  instead  of  those  named  in  the  act  of  March  11;  that  the 
provisions  of  the  last  act,  that  no  more  than  a  fair  and  reasonable 
compensation  should  be  charged  or  received,  was.a  revision  of  the 
former  law,  and  inconsistent  with  it,  and  that  chapter  273  was  re- 
pealed by  implication,  and,  in  addition  to  that  the  repealing  clause 
expressly  repeals  the  former  act,  inasmuch  as  the  first  contravened 
and  conflicted  with  the  last. 

It  is  impossible  that  both  acts  can  stand  together.  The  first 
makes  it  a  crime  to  charge  or  receive  more  than  the  amount  pre- 
scribed in  the  first  act.  The  latter  makes  it  a  crime  only  in  case 
YOU  receive  more  than  a  fair  and  reasonable  compensation,  and  the 
latter  affixes  difibrent  penalties  from  the  former.  The  prohibition 
to  receive  fnore  than  a  fair  and  reasonable  compensation  is  a  tacit 
permission  to  charge  and  receive  what  is  reasonable,  and  the  maxim 
of  expressio  unius  exclusio  aUerius^  s^plies  and  authorizes  all  com- 
panies to  charge  and  receive  a  fair  and  reasonable  compensation 
without  regard  to  the  terms  of  the  law,  approved  on  the  11th  of 
March.  There  is  no  saving  clause  in  the  fast  act,  making  the 
schedule  of  rates  contained  in  the  first  prima  facie  evidence,  even 
of  fair  and  reasonable  rates.  Hence,  in  all  prosecutions  and  actions, 
the  fact  must  be  shown  affirmatively  that  the  rates  charged  are 
more  than  fair  and  reasonable  compensation,  or  the  prosecution  fail. 
Burlander  vs.  Mil.  &  St.  Paul  Railway  Company,  26  Wis.  76. 

We  therefore  insist  that  chapter  273,  of  the  laws  of  1874,  is  un- 
constitutional and  void. 

1st.  For  the  several  reasons  above  stated;  and, 

2d.  That  it  is  repealed  by  an  act  of  March  12, 1874. 

JOHN  W.  GARY, 

Of  Counsel. 
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not  one  which  was  or  could  be  known  at  the  time  of  filing  the  bill 
as  actually  existing,  or  which  would  exist  or  certainly  follow  as  one 
of  the  consequences  of  enforcing  the  act  of  the  legislature  com- 
plained of. 

The  theory  of  the  bill  is  that  the  several  acts  of  the  legislature  of 
the  State  of  Wisconsin,  under  and  by  virtue  of  which  the  defendant 
railway  company  has  its  existence,  and  from  and  through  which  it 
derives  all  its  corporate  rights,  franchises  and  privileges,  became 
and  were  contracts  between  the  State  and  the  railway  company, 
protected  by  the  Constitution  of  the  United  States  against  change 
or  modification  by  the  State;  and  that  the  act  in  question  contra- 
venes that  clause  of  the  constitution,  and  is  void  on  that  ground. 
The  bill  charges  that  the  legislature  of  Wisconsin  had  no  constitu- 
tional power  to  pass  the  act,  and  that  it  is  without  any  binding 
force  upon  the  railway  company.* 

A  further  theory  of  the  bill  ls,  that,  although  the  act  may  be  val- 
id and  obligatory  as  against  the  railway  company,  yet  it  is  unconsti- 
tutional and  void  as  against  the  plaintiflk,  who  are  creditors  of  the 
company,  because  the  effect  of  it  is,  or  may  be,  to  diminish  or  destroy 
the  ability  of  their  debtor  to  pay  the  debts  due  to  them.  This,  it  is 
charged,  is  a  violation  of  the  obligation  of  the  contracts  between  the 
plaintiff  and  the  railway  companv,  within  the  meaning  of  the 
clause  of  the  Federal  Constitution  above  referred  to. 

The  bill  likewise  states  other  and  minor  grounds  of  objection  to 
the  validity  of  the  act,  some  of  which  may  hereafter  be  noticed,  but 
it  is  conceived  that  the  action  of  the  complainants  must  stand  or 
fall  according  as  the  two  foregoing  principal  propositions  upon 
which  it  is  founded  may  or  may  not  be  found  to  oe  correct.  If 
either  be  found  correct  the  action  may  be  maintained.  If  both  are 
incorrect  it  must  fail. 

The  action  secondlv  above  entitled,  is  like  the  first,  except  that  it 
is  instituted  by  the  plaintiffs  as  holders  and  owners  of  stock  in  the 
railway  company  defendant.  These  stockholders  complain  in  like 
manner,  and  upon  like  grounds,  that  the  act  in  question  is  invalid. 
They  say  it  violates  the  charter  of  the  company  as  a  contract  b^ 
tween  tne  State  and  the  company,  and  likewise  that  it  violates  the 
obligation  of  the  contracts  entered  into  bet  wee  a  them  and  the  com- 
pany when  they  became  stockholders,  by  diminishing  or  taking 
away  the  ability  of  the  3ompany  to  pay  expected  dividends  or  profite 
upon  their  stock,  thus  rendering  their  stock  less  valuable,  or,  by 
possibility,  reducing  it  to  a  nominal  value. 

Such  are  the  chief  questions  presented  on  these  appeals,  of  which 
the  first,  namely,  as  to  the  contract  relation  between  the  State  and 
the  railway  company,  is  the  primary  and  most  important  one;  for 
if  it  be  found  that  no  such  relation  exists,  then  it  is  believed  that 
the  court  will  experience  very  little  diflSculty  in  disposing  of  the 
second  question. 

I. 

Section  1,  of  Art.  XI,  of  the  constitution  of  the  State  of  Wiscon- 
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sin,  adopted  prior  to  the  passage  of  any  of  the  laws  under  which  the 
railroad  company  was  incorporated,  and  holds  its  franchises  and 
privileges,  and  which  was  in  force  as  part  of  the  fundamental  law 
of  the  State  at  the  time  when  those  laws  were  severally  enacted, 
declares:  '"Corporations  without  banking  powers  or  privileges  may 
be  formed  under  general  laws,  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes,  and  in  cases  where,  in  the  judg- 
ment of  the  legislature,  the  objects  of  the  corporation  cannot  be 
attained  under  general  laws.  AH  general  laws  and  special  acts  en- 
acted under  the  provisions  of  this  section,  may  be  altered  or 
repealed  at  any  time  after  their  passage,^' 

We  propose  first  to  consider  tne  effect  of  this  reserved  power  of 
the  State,  in  the  light  of  authority.  Afterwards  it  will  be  examined 
on  principle.  The  question  is  not  a  new  one  in  this  court,  nor  in 
the  courts  of  Wisconsin,  as  well  as  the  courts  of  several  of  the 
States. 

In  Wisconsin,  it  was  judicially  considered  and  determined  years 
before  any  of  the  contracts  relied  upon  by  the  complainants  were 
entered  into,  and  a  considerable  time  anterior  to  tne  building  of 
any  of  the  roads  now  owned  and  operated  by  the  defendant  railway 
company,  and  anterior  to  the  incurring  of  any  indebtedness  by  that 
company,  or  by  any  of  its  predecessors. 

As  early  as  the  June  term,  1854,  the  supreme  court  of  the  State 
held,  in  The  Madison,  Watertown  &  Milwaukee  Plankroad  Com- 
pany V.  Reynolds,  3  Wis,  287,  293-6,  that  a  subsequent  act  of  the 
legislature  restricting  the  amount  of  tolls  which  the  Plankroad 
Company,  plaintiff  in  that  case,  was  entitled  to  charge  and  receive 
under  its  original  charter,  was  valid,  obligatory  upon  the  company. 
The  question  in  that  case  arose,  not  upon  the  language  of  the  con- 
stitution, but  upon  a  reservation  of  power  contained  in  the  charter, 
which  was  one  granted  by  the  Territory  of  Wisconsin  before  the 
formation  of  a  State  government.  The  reservation  was  in  these 
words;  ^^  This  act  may  be  amended  by  any  future  legislature  of 
the  territory  or  State  of  Wisconsin." 

Again  at  the  same  term  of  court,  in  Pratt  v.  Brown.  3  Wis.,  603, 
611-13,  the  court  had  occasion  to  consider  the  reservation  as  con- 
tained in  the  cons|titution,  and  used  the  following  explicit  languajg^e: 
^^  The  doctrine  that  a  charter  of  incorporation,  confening  franchises 
upon  a  company  or  individual,  was  in  the  nature  of  a  grant,  and 
hence  protected  from  encroachment  or  attack  by  the  shield  of  the 
federal  constitution,  which  prohibits  the  States  from  passing  laws 
impairing  the  obligation  of  contracts,  was  established,  after  elabo- 
rate argument  and  on  full  consideration,  by  the  Supreme  Court  of 
the  United  States  in  the  Dartmouth  College  case.  This  doctrine 
has,  since  that  decision,  been  generally  acquiesced  in  by  nearly,  if 
not  all  the  state  courts  in  the  Union.  It  is  competent,  nevertheless, 
for  each  State,  by  constitutional  regulation  or  specific  legislative 
enactment,  to  reserve  the  power  to  modify  or  repeal  all  such  acts 
of  incorporation. 

"  Where  the  power  of  modification  or  repeal  is  reserved,  either 
in  the  one  mode  or  the  other,  it  is  obvious  that  the  grantees  must 
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rely,  for  the  perpetuity  and  integrity  of  the  franchise  granted  to 
them,  solely  upon  the  faith  of  the  sovereign  grantor.  Hence, 
since  the  decision  of  the  Dartmouth  College  case,  some  of  the 
States,  and  our  own  among  the  number,  have,  by  constitutional 
provision,  reserved  to  their  legislatures  the  right  of  modification  or 
repeal  of  all  special  acts  of  incorporation;  and  all  such  corporar- 
tions  now  rest  upon  the  faith  of  the  State,  taking  care  to  deserve 
its  favor,  or  command  its  justice,  by  observing  strictly  the  limit  of 
their  powers,  and  accompli^ing  by  all  legitimate  means  the  objects 
of  their  creation.        *****        g^|.  ^  j^ 

not  obvious  that  such  corporations  may  hold  and  exercise  such 
power  only  at  the  will  of  the  legislature,  circumscribed  either  by 
mndamental  law  or  by  the  particular  act  of  incorporation?  Some- 
times the  grant  of  such  franchises  is  in  perpetuity;  sometimes  for 
a  given  number  of  years;  and  sometimes  during  the  pleasure  of  the 
sovereign  grantor.  But  by  whatever  mode,  or  at  whatever  time, 
the  franchise  is  determinable,  it  is  nevertheless  dependent  upon 
the  sovereign  power,  at  its  will,  constitutionally  expressed.  While 
the  corporate  existence  and  franchises  remain,  all  acts  done  in  con- 
formity therewith  are  lawful;  but  on  their  extinction,  either  by 
lapse  of  time  or  by  the  sovereign  mandate,  the  acts  which  were  be- 
fore lawful  become  unlawful,  and  the  powers  and  franchises  are  re- 
sumed by  the  government.  The  latter  in  effect  declares  that  the 
public  good  or  necessity  no  longer  requires  the  exercise  of  those 
powers,  and  the  agency  of  the  corporation  through  which  they 
have  been  exercised  is  thenceforth  dispensed  with." 

The  same  doctrine  was  distinctly  recognized  in  Nazro  vs.  Mer* 
chant's  Mutual  Insurance  Company,  14  Wis.,  295,  299,  decided  in 
1861. 

And  again,  the  reason  for  the  constitutional  reservation  and  the 
effect  of  it  were  similarly  explained  and  affirmed  in  Kenosha,  Rock- 
ford  and  Rock  Island  Railroad  Company  vs  Marsh,  17  Wis.,  p.  16, 
decided  in  1863. 

In  Whiting  vs.  The  Shebovgan  &  Pond  du  Lac  Railroad  Com- 
pany, 25  Wis.,  197, 198,  202,  decided  in  1870,  the  court  say  that 
^^under  the  principles  announced  in  the  Dartmouth  College  case, 
and  in  the  numerous  cases  which  have  followed  it  in  the  same  court, 
and  by  the  authority  of  which  the  courts  of  all  the  States  are  bound, 
this  power  of  the  State  to  regulate  and  control  the  franchises  and 
fix  the  amount  of  tolls  has  frequently  been  wholly  lost.  *  ♦  ♦ 
But  be  this  matter  as  it  may  in  other  States,  the  question  can  never 
arise  in  this  State.  Our  people  by  a  most  wise  and  beneficent  pro- 
vision in  their  constitution,  have  perpetually  reserved  the  power  to 
the  legislature  to  alter  or  repeal  all  charters  or  acts  of  incorporation 
at  any  time  after  their  passage.  *  *  *  As  yet  we  believe,  the 
power  has  never  been  exercised  with  respect  to  any  railroad  com- 
pany organized  in  this  State,  and  possibly  it  may  never  be.  It  is 
Taluable,  however,  as  a  check  upon  the  rapacity  which  these  cor- 
porations sometimes  exhibit,  and  the  time  ma^  come  when  the  leg- 
islature will  be  imperiously  required  to  exert  it;  but  when  it  does, 
if  ever,  it  will  not  be  to  deprived  the  corporation  or  its  stockholders 
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of  their  legitimate  rights,  but  to  correct  abuses  and  save  the  rights 
of  the  people.  The  legislature  ^vill  not  reduce  the  tolls  or  rates  to 
an  unreasonably  low  figure,  or  so  as  to  disappoint  the  just  expecta- 
tions of  the  owners  of  stock."  ,• 

In  State  v,  Milwaukee  Gas  Light  Company,  29  Wis.,  461,  462, 
decided  in  1875,  speaking  of  an  exclusive  privilege  which  had  been 
conferred  upon  the  Gas  Light  Company  to  supply  the  city  with  gas, 
the  court  say:  "Of  course,  the  whole  matter,  under  our  constitution^ 
is  under  the  control  of  the  legislature,  .which  can  take  away  from 
the  defendant  his  exclusive  privilege  whenever  it  sees  fit  to  do  so.'^ 
Again:  *'The  legislature  retains  control  over  such  charters  in  this 
State,  and  has  the  power  to  take  away  any  exclusive  privilege  or 
franchise  which  it  maj'  have  improvidently  granted." 

Again  in  1874,  the  extent  of  the  reserved  power  was  involved 
and  under  consideration  in  The  West  Wisconsin  Railroad  Co.  v. 
The  Board  of  Supervisors  of  Trempealeau  County,  35  Wis.  257,  and 
the  unqualified  right  of  the  legislature  to  alter  and  repeal  any  and 
every  corporate  franchise  and  privilege,  was  broadly  asserted  and 
affirmed. 

And  lastly,  in  The  Attorney-General  v.  Railroad,  35  Wis.  425,  in 
an  opinion  remarkable  for  its  learning  and  ability,  this  question 
was  once  more  fully  considered  with  respect  to  the  very  act  here 
complained  of,  and  the  act  was  determined  by  the  court  to  be  a 
proper  and  valid  exercise  of  the  reserved  power  contained  in  the 
constitution.  The  court  (p.  576)  say:  "The  reserved  power  in  our 
constitution  is  a  positive  provision  entering  into  all  charters  under 
it,  and  must  be  construect  as  written.  We  cannot  construe  away 
its  meaning,  or  hold  it  to  mean  something  else,  which  we  or  others 
might  consider  wiser  or  better.  We  are  bound,  in  our  construction 
of  it,  by  the  very  words  used.  We  refer  to  a  large  number  of  cases 
on  this  point,  collated  in  Bluffham  v.  City  of  Racine,  28  Wis.  451 
to  465.  The  power  is  limited  by  its  own  words  only.  Any  limitsr 
tion  of  it  must  come  from  those  words.  And  we  must  be  guided  in 
our  construction  of  the  words  used,  if  the  words  will  admit  of  it, 
by  the  purpose  of  the  provision,  to  do  away  in  this  State,  the  rule 
in  the  Dartmouth  College  case,  so  far  as  it  relates  to  charters  of 
private  corporations.  The  power  to  repeal  can  bear  but  one  con- 
struction; nor,  if  its  use,  the  word  has  but  one  meaning.  The  pow- 
er to  alter  depends  on  the  meaning  of  the  word  alter.  To  alter  is 
to  make  diflFerent,  without  destroying  identity  (Crabb);  to  vary 
without  entire  change  (Webster  and  Imp.  Diet.)  A  corporate 
charter  of  one  kind  cannot  be  altered  to  a  charter  of  an  e^irely 
difierent  kind.  But  a  corporate  charter  may  be  altered  so  as  to 
make  it  different  in  detail,  so  long  as  the  general  identity  of  the 
corporation  remains;  so  that  it  is  varied  without  entire  change. 
This  is  the  obvious  meaning  to  lawyer  or  layman.  Arguments  ab 
inconvenienti  cannot  weigh  against  the  manifest  meaning  of  the 
word  used;  they  may  go  to  impeach  the  wisdom  of  the  power,  but 
not  to  impair  its  import." 

Such  is,  and  from  the  earliest  period  of  time  has  been,  the  clear 
and  uniform  course  of  opinion  and  decision  of  the  Supreme  Court  of 
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Wisconsin,  by  which,  long  before  the  bonds  and  stocks  in  questioii 
were  issued,  this  clause  of  the  constitution  of  the  State  had  recei^'- 
ed  a  well  established  and  well  known  judicial  construction.     The 
clause  ws  itself  fair  notice,  beforehand,  of  the  public  right  to  alter 
or  repeal  at  discretion.    The  judicial  decision  of  the  highest  court 
of  the  State  made  such  notice  still  more  clear  and  emphatic.     All 
were  purchasers  of  the  stocks  and  bonds  with  notice.    It  is   not 
claimed,  and  cannot  be,  that  this  clause  of  the  State  Constitution 
violates  or  in  any  manner  conflicts  with  any  article  or  provision   of 
the  Federal  Constitution;  and  where  such  is  the  case,  nothing   is 
better  settled  by  the  decision  of  this  court  than  that  this  court  will 
adopt  and  be  governed  by  the  construction  given  by  the  court  of 
the  State  to  its  own  written  constitution.    The  same  rule  extends, 
under  the  circumstances,  to  the  judicial  construction  given  by  the 
State  court  to  a  State  statute.    It  is  the  function  of  the  State  court, 
and  not  of  this  court,  in  all  such  cases,  to  interpret  and  expound  its 
constitution  and  laws,  and  this  court  receives  them  as  thus  inter- 
preted and  expounded,  and  gives  them  the  same  force  and  effect 
which  they  have  in  the  State,  or  before  the  judicial  tribunals  of  the 
State.    It  is  respectfully  subniitted,  therefore,  that  the  interpreter 
tion  given  by  the  Court  of  Wisconsin  to  the  provision  of  the  writ- 
ten Constitution  of  the  State  here  under  consideration,  must  be  fol- 
lowed by  this  court,  and  is  decisive  of  this  question. 

In  this  court  the  same  construction  has  been  given  to  the  same 
words,  and  the  scope  and  operation  of  the  reserved  power  has  been 
held  the  same,  whether  contained  in  a  special  act  by  which  a  cor- 
poration has  been  created,  a  general  law  of  the  State  applicable  to 
all  future  acts  of  incorporation,  unless  speciaily  excepted,  or,  as  in 
this  instance,  in  the  constitution  of  the  State  by  which  the  le«:isla- 
ture  is  bound,  and  under  which  no  unalterable  or  irrepealable  char- 
ter can  be  granted.  The  question  has  been  several  times  before 
this  court,  and  always  with  one  result.  The  exercise  of  the  reserved 
power  has  invariably  been  sustained. 

It. is  a  historical  fact,  familiar  to  all  who  have  given  the  subject 
any  attention  and  study,  that  one  principal  object  of  reserving  the 
power  to  alter  or  reped  is,  and  alwavs  nas  been,  so  far  as  it  con- 
cerns railroad  companies,  turn-pike,  plank-road  or  feny  companies, 
and  other  like  corporations  performing  public  or  quasi  public  func- 
tions, and  upon  which  certain  public  rights  and  franchises  are  con- 
ferred, to  enable  the  legislature  at  any  future  time  to  regulate  and 
restrict  the  tolls  and  fares  to  be  demanded  by  such  corporations. 
The  reserved  power  is  and  ever  has  been  regarded  by  the  State  and 
the  people,  with  respect  to  such  corporations,  as  chiefly  valuable 
because  it  gave  to  the  legislature  this  right;  and  accordingly  we  find 
this  court,  in  Olcott  v.  The  Supervisors,  16  Wallace,  678, 694  which 
was  a  Wisconsin  case,  and  where  the  court  was  speaking  of  the 
very  clause  of  the  State  constitution  now  involved,  using  the  fol- 
lowing language:  '^  That  the  legislature  of  Wisconsin  may  alter 
or  repeal  the  charter  granted  to  the  Sheboygan  and  Fond  du  Lac 
Railroad  Company,  is  certain.  This  is  a  power  reserved  by  the 
constitution.    The  railroad  can,  therefore,  be  controlled  and  regu- 
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lated  by  the  State.    lis  use  can  be  defined;  its  tolls  and  rates  for 
transportation  may  be  limited." 

In  Pennsylvania  College  Cases,  13  Wallace,  119,  230,  the  opera- 
tion and  effect  of  the  reservation  is  thus  stated  by  the  court: 
"  Cases  often  arise  where  the  legislature,  in  granting  an  act  of  in- 
corporation for  a  private  purpose,  either  make  the  duration  of  the 
charter  conditional,  or  reserve  to  the  State  the  power  to  alter,  mod- 
ify or  repeal  the  same  at  pleasure.  Where  such  a  provision  is  in- 
corporated in  the  charter,  it  is  clear  that  it  qualifies  the  grant,  and 
that  the  subsequent  exercise  of  the  reserved  po^er  cannot  be  re- 
garded as  an  act  within  the  prohibition  of  the  constitution.  Such 
a  power  also — that  is  the  power  to  alter,  modify,  or  repeal  an  act  of 
incorporation — is  frequently  reserved  to  the  State  by  a  general  law 
applicable  to  all  acts  of  incorporation,  or  certain  clauses  of  the 
same,  as  the  case  may  be;  in  which  case  it  is  equally  clear  that  the 
power  may  be  exercised  whenever  it  appears  tnat  the  act  of  incor- 
poration is  one  which  falls  within  the  reservation,  and  that  the 
charter  was  granted  subsequent  to  the  passage  of  the  general  law, 
even  though  the  charter  contains  no  such  condition,  nor  any  allu- 
sion to  sucn  a  reservation.  Reservations  in  such  a  charter,  it  is  ad- 
mitted, may  be  made,  and  it  is  also  conceded  that  where  they  exist 
the  exercise  of  the  power  reserved  by  a  subsequent  legislature  does 
not  impair  the  obligation  of  the  contract  created  by  the  original 
act  of  incorporation." 

Tomlinson  t\  Jessup,  15  Wallace,  454,  458-9,  aflBmis  the  same 
doctrine.  The  court  say:  "The  object  of  the  reservation,  and  of 
similar  reservations  in  other  charters,  is  to  prevent  a  grant  of  cor- 
porate rights  and  privileges  in  a  form  which  will  preclude  legisla- 
tive interference  with  their  exercise  if  the  public  interest  should  at 
any  time  require  such  interference.  It  is  a  provision  intended  to 
preserve  the  State  control  over  its  contract  with  the  corporators, 
which,  without  provision,  would  be  irrepealable  and  protected  from 
any  measures  affecting  its  obligation.  The  reservation  effects  the 
entire  relation  between  the  State  and  the  corporation,  and  places 
under  legislative  contral  all  rights,  privileges,  and  immunities  de- 
rived by  its  charter  directly  by  the  State." 

Other  instances  of  the  affirmance  by  this  court  of  the  reserved 
power  will  be  found  in  the  following  cases:  Sherman  v.  Smith,  1 
Black.,  587;  Miller  v.  The  State,  15  Wallace,  478;  Holyoke  Com- 
pany V,  Lyman,  ib.  500. 

In  The  Bingharapton  Bridge,  3  Wallace,  51,  75,  the  rule  of  con- 
struction, as  between  the  State  and  the  corporation,  is  thus  laid 
down  by  the  court:  "In  the  case  of  the  Charles  River  bridge,  11 
Peters,  544,  the  rules  of  construction  known  to  the  English  com- 
mon law  were  adopted  and  applied  in  the  interpretation  of  legisla- 
tive grants,  and  the  principle  was  recognized,  that  charters  are  to 
be  constructed  most  favorably  to  the  State,  and  that  in  grants  by 
the  public,  nothing  passes  by  implication.  This  court  has  repeated- 
ly since  re-asserted  tlie  same  doctrine;  and  the  decisions  of  tne  sev- 
eral States  are  nearly  all  the  same  way.  The  principle  is  this:  that 
all  rights  which  are  asserted  against  the  State  must  be  clearly  de- 
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fined,  and  not  raised  by  inference  or  presumption;  and  if  the  char- 
ter  is  silent  about  a  power  it  does  not  exist.  If,  on  fair  readings  of 
tbe  instrument,  reasonable  doubts  arise  as  to  the  proper  interpreta- 
tion to  be  given  to  it,  those  doubts  are  to  be  solved  in  favor  of  the 
State;  and  where  it  is  susceptible  of  two  meanings,  the  one  restrict- 
ing and  the  other  extending  the  powers  of  the  corporation,  that 
construction  is  to  be  adopted  which  works  the  least  harm  to  the 
State." 

Again,  in  Home  of  the  Friendless  vs.  Rouse,  3  Wallace,  430, 437, 
where  the  question  was  as  to  whether  there  was  a  contract  between 
the  State  and  the  corporation,  the  court  say:  ^'  It  is  true  that  lef^is- 
lative  contracts  are  to  be  construed  most  favorably  to  the  State  if, 
on  a  fair  consideration  to  be  given  the  charter,  any  reasonable 
doubt  arises  as  to  their  interpretation;  but  as  every  contract  is  to 
be  construed  to  accomplish  the  intention  of  the  parties  to  it,  if 
there  is  no  ambiguity  about  it,  and  this  intention  clearly  appears 
on  reading  the  instrument,  it  is  as  much  the  duty  of  the  court  to 
uphold  and  sustain  it,  as  if  it  were  a  contract  between  private  par- 
ties." 

The  observations  of  the  court,  13  Wallace  498  and  522,  that  the 
power  to  alter  is  not  without  limit,  are  certainly  correct,  and  not 
susceptible  of  mistake^  or  misapplication.    '^  Such  a  reservation,  it 
is  held,  will  not  warrant  the  legislature  in  passing  laws  to  change 
the  control  of  an  institution  from  one  religious  sect  to  another,  or 
to  divert  the  fund  of  the  donors  to  any  new  use  inconsistent  with 
the  intent  and  purpose  of  the  charter,  or  to  compel  subscribers  to 
the  stock,  whose  subscription  is  conditional,  to  waive  any  of  the 
conditions  of  their  contract."    This  is  a  limitation  implied  from 
the  word  alter,  and  dependent  on  the  meaning  of  that  word.    It  is 
the  very  same  limitation  recognized  by  the  court  of  Wisconsin  in 
one  of  the  extracts  above  made.    The  legislature  cannot  under  the 
reserved  power  change  a  corporation  of  one  kind  into  one  of  an- 
other kind,  nor  change  the  substantial  purposes  of  it,  and  for  which 
it  was  created  and  its  funds  contributed  by  the  corporators  or  don- 
ors, for  this  would  not  be  alteration.    It  cannot,  without  the  assent 
of  the  stockholders  or  corporators,  change  a  railway  corporation 
into  one  for  the  manufacture  of  agricultural  implements,  nor  an 
incorporated  banking  company  into  one  for  doin^  the  business  of 
insurance.    Alteration  preserves  identity  both  in  kind  and  purpose. 
Change  destroys  identity,  although  the  thing  substituted  may  be  of 
the  same  general  kind.     ''  We  chanae  a  thin^  by  putting  another 
in  its  place;  we  alter  a  thing  by  making  it  different  from  what  it 
was  before;  we  vary  it  by  altering  it  in  different  manners  and  at 
different  times.  We  change  our  clothes  whenever  we  put  on  others; 
the  tailor  alters  clothes  which  are  found  not  to  fit;  and  he  varies 
the  fashion  of  making  them  whenever  he  makes  new.    A  thing  is 
changed  without  altering  its  kind;  it  is  altered  without  destroying 
its  identity ;  and  it  is  varied  without  destroying  the  similarity.  We 
change  our  habitation,  but  it  still  remains  a  habitation.     We  alter 
our  house,  but  it  still  remains  the  same  house:  we  vary  the  manner 
of  painting  and  decoration,  but  it  may  strongly  resemble  the  man- 
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ner  in  which  it  has  been  before  executed." — Crabb's  English  Syno- 
nymes. 

The  controversy  rduces  itself,  therefore,  to  the  meaning  of  a  sin- 
gle word.  Whatever  is  within  the  scope  of  the  authority  conferred 
or  retained  by  that  word,  that  the  legislature  may  freely  do  when- 
ever the  public  necessitv  or  convenience  requires,  and  of  which  ne- 
cessity or  convenience  the  legislature  alone  are  to  judge.  Whatever 
is  beyond  the  scope  of  sucn  authority,  of  course,  the  legislature 
cannot  do,  and  all  such  legislative  action  taking  place  under  pre- 
tense of  being  an  exercise  of  the  reserved  power  must  fall,  if  found 
by  the  cour^  to  be  repugnant  to  the  constitution  of  the  State  or 
of  the  United  States. 

Another  limitation  suggested  by  the  language  of  the  court  aboyp 
quoted,  and  likewise  by  the  remarks  found  in  15  Wallace,  45U  and 
519,  is  to  the  effect  that  the  reserved  power  cannot  be  used  to  de- 
stroy or  impair  rights  which  have  become  vested  under  the  charter. 
At  page  459  the  court  says:  ^'  Rights  acquired  by  third  parties,  and 
which  have  become  vested  under  the  charter,  in  the  legitimate  ex- 
ercise of  its  powers,  stand  upon  a  different  footing;  but  of  such 
rights  it  is  unnecessary  to  speak  here.  The  State  only  asserts,  in  the 
present  case,  the  power  under  the  reservation  to  modify  its  own 
contract  with  the  corporators;  it  does  not  contend  for  the  power  to 
revoke  the  contracts  of  the  corporation  with  other  parties,  or  im- 
pair vested  rights  of  property  thereby  acquired." 

It  could  never  l>e  contended  that  such  acts  as  these  are  within 
the  reserved  power,  or  that  the  legislature  could  directly  interfere 
in  a  contract  lawfully  entered  into  between  a  subscriber  to  the 
stock  and  the  corporation  so  as  to  deprive  the  subscriber  of  the  ben- 
efits of  such  contract,  or  that  it  could  in  like  manner  take  away 
vested  rights  of  property,  whether  belonging  to  the  corporation  or 
third  persons,  or  that  it  could  revoke  the  contracts  of  the  corporar 
tion  with  other  parties,  or  impair  any  vested  rights  thereby  ac- 
quired. The  legislature  cannot  take  the  property  of  a  corporation 
and  transfer  it  to  a  third  party,  nor  absolve  the  corporaljion  from 
any  debt  or  obligation  which  it  owes  or  has  entered  into  with  a 
third  party.  These  would  not  be  acts  of  legislation  under  the  re- 
served power,  because  they  would  not  operate  upon  or  affect  any  of 
the  "rights,  privileges,  or  immunities  of  the  corporation  derived  by 
its  chfi^er  directly  from  the  State."  They  would  operate  upon 
and  affect,  not  franchises  bestowed  by  the  State,  but  vested  rights 
acquired  and  coming  from  an  entirely  different  source,  namely,  the 
contracts  entered  into  by  the  parties,  and  which  they  had  legal  ca- 
pacity to  make.  These  are  not  so  much  instances  of  limitation  up- 
on the  power  derivable  from  the  meaning  of  the  word  by  which  it 
is  reserved,  as  in  cases  falling  wholly  without  the  scope  of  the 
power. 

But  it  seems  obvious  that  the  court  did  not  intend  and  ou^ht  not 
to  be  understood  by  these  remarks  as  indicating  that  the  legisla- 
ture may  not,  by  way  of  alteration  or  repeal,  operate  upon  the  fran- 
chises of  the  corporation,  as  it  finds  public  and  private  convenience 
and  utility  to  require,  although  the  effect  of  sucn  action  may  be  in- 
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cidentally  to  diminish  the  ability  of  the  corporation  to  pay   its 
debts,  or  to  depreciate  the  value  of  its  stocks  or  bonds.    All   such 
incidental  eflects  consequent  upon  the  exercise  of  the  reserved  pow^- 
er  may  be  fairly  said  to  have  been  in  the  contemplation  of  all  stock- 
holders and  creditors  at  the  time  they  acquired  their  interests.     The 
decision  in  the  case  (Tomlinson  vs,  Jessup)  in  which  this  langua^ 
of  the  court  occurs,  is  itself  a  refutation  of  the  proposition  that  the 
incidental  effect  thus  produced  by  the  exercise  of  the  reserved  pow- 
er can  constitute  any  legal  ground  of  complaint  on  the  part  of  any 
one,  or  be  assigned  as  a  reason  for  holding  such  exercise  of  the  re- 
served power  invalid.     It  will  be  remembered  that  that  was  an  ac- 
tion by  a  shareholder  to  restrain  the  collection  of  the  tax  imposed 
upon  the  reserved  power,  and  to  have  such  imposition  declared  un- 
constitutional and  void,  on  the  ground  that  it  would  destroy   the 
value  and  render  worthless  the  shares  of  stock  held  and  owned   by 
the  plaintiff.    But  the  court  said:    ''  It  may  be  equally  true,  as  stat- 
ed by  counsel,  that  the  exemption  from  taxation  added  greatly  to 
the  value  of  the  stock  of  the  company,  and  induced  the  plaintiff  to 

Eurchase  the  shares  held  by  him.  But  these  considerations  cannot 
e  allowed  any  weight  in  determining  the  validity  of  the  subse- 
quent taxation.  Tne  power  reserved  to  the  State  by  the  law  of  1841 
authorized  any  change  in  the  contract  as  it  originally  existed,  or 
as  subsequently  modified,  or  its  entire  revocation.  The  original 
corporators,  or  subsequent  stockholders,  took  their  interests  with 
knowledge  of  the  existence  of  this  power,  and  of  the  possibility  of 
its  exercise  at  any  time,  in  the  discretion  of  the  legislature."  So  it 
is  submitted  here  that  the  indirect  results,  if  such  should  be,  spring- 
ing from  the  exercise  of  the  reserved  power,  in  affecting  the  price 
or  value  of  the  stocks  or  bonds  of  the  corporation,  or  the  ability  of 
the  corporatian  to  pay  its  debts,  cannot  have  any  weight  in  deter- 
mining the  validity  of  the  action  of  the  legislature.  This  point  is 
briefly  but  ablv  considered  by  the  court  of  Wisconsin,  35  Wis., 
578,  579. 

It  is  manifest,  if  any  such  limitation  attaches  to  the  reserved 
power  to  alter  or  repeal,  it  must  result  in  defeating  such  power  al- 
together as  to  every  corporation  having  stockholders  or  creditors, 
and  thus  the  State  or  the  legislature,  in  a  vast  maiority  of  cases, 
would  end  just  where  they  began,  having  gained  nothimg  whatever 
by  the  reservation.  Logically  considered,  as  the  court  of  Wiscon- 
sin say,  this  is  only  a  denial  in  another  form  of  the  power  t9  alter 
or  repeal.  It  is  clear  that  whatever  limitation  of  the  kind  attaches 
to  the  power  to  alter,  the  same  must  also  attach  to  the  power 
to  repeal,  and  as  there  can  be  no  absolute  repeal  of  the  char- 
ter of  a  corporation  having  stockholders  and  creditors,  which 
may  not,  or  which  may  almost  be  said  will  not,  injuriously 
affect  the  pecuniary  interests  of  its  stockholders  and  creditors,  it 
follows  that  the  power  is  gone  or  can  only  be  exercised  in  a  few  mi- 
nor and  comparatively  unimportant  coses.  Few  corporations  are  cre- 
ated without  authority  to  issue  stock,  and  the  number  is  very  small 
indeed  of  those  not  having  the  capacity  to  contract  debts,  both  which 
things  are  invariably  done.     By  issuing  stock  or  contracting  debts, 
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and  continuing  either  of  those  relations,  the  corporation,  through 
the  agency  of  its  stockholders  and  creditors,  nullifies  the  reserved 
power  or  secures  perpetual  immunity  and  exemption  from  its  exer- 
cise. It  seems  impossible  that  such  a  proposition  should  be  sus- 
tained, or  that  argument  should  be  needed  to  refute  it.  It  defeats 
itself  by  disproving  the  very  words  of  the  reservation,  which  are 
things  incapable  of  disproof.  It  is  a  vain  effort  to  put  a  limitation 
upon  the  words  or  the  power  reserved  by  them  where  no  such  lim- 
itation exists  — A  limitation  also  utterly  inconsistent  with  the 
meaning  of  the  words  and  with  the  existence  and  nature  of  the 
power.  Courts  do  not  set  aside  and  amend  the  contracts  of  parties 
in  this  way.  The  compacts  and  stipulations  solemnly  entered  into 
with  States  and  governments,  securing  valuable  public  rights  and 
privileges,  cannot  thus  be  invaded  and  destroyed.  It  may  be  re- 
garded as  not  very  questionable,  indeed,  as  quite  certain,  that  over 
the  same  words  found  in  a  contract  between  private  individuals  no 
such  controversy  would  ever  have  arisen.  Acquiescing  in  the  rule 
that  courts  interpret  contracts,  where  interpretation  is  necessary, 
not  make  or  unmake  them,  and  that  they  give  effect  to  them  with- 
out looking  to  the  consequences  lawfully  ensuing  from  the  free  acts 
and  stipulations  of  the  parties,  or  which  have  knowingly  and  vol- 
untarily been  incurred  by  others  who  have  become  interested,  the 
same  words  in  such  a  contract  would  have  been  permitted  to  have 
their  effect  according  to  their  plain  import  and  meaning,  and  as 
they  must  have  been  understood  by  the  parties.  The  magnitude 
of  the  interests  here  involved,  or  the  fact  that  the  people  of  a  great 
State,  or  of  many  States  are  interested,  cannot  vary  the  question, 
for  it  is. not  by  considerations  like  these  that  courts  are  governed 
in  the  construction  of  contracts.  Effect  here  must  be  given  to  the 
words  in  their  entirety,  without  forced  or  unnatural  restrictions  or 
conditions  which  will  operate  to  defeat  the  plain  purposes  of  the 
parties  in  employing  them.  Within  the  scope  of  the  power  reserv- 
ed, the  authority  of  the  legislature  is  unlimited.  It  is,  aa  this  court 
has  declared  an  authority  to  be  -exercised  ^'  in  the  discretion  of  the 
legislature." 

The  inquiry,  therefore,  is  as  to  the  extent  of  the  power,  or  what 
acts  are  to  be  considered  as  within  it.  This  inquiry  has  also  been 
answered  by  this  court.  ^^AU  rights,  privileges,  and  immunities 
derived  by  its  charter  directly  from  the  State,"  are  subject  to  legis- 
lative control,  modification  or  repeal  under  the  reserved  power. 
Whatever  is  given  by  statute  may  be  taken  away  by  statute.  State 
vs.  Hoeflinger,  31  Wis.,  262,  263,  and  authorities  there  cited.  Vest- 
ed rights  of  property  cannot  be  taken  away  by  statute,  because  the 
statute  does  not  give  them,  but  only  the  capacity  to  acquire  them. 
The  capacity  to  acquire  such  rights  in  the  future  may  be  restricted, 
modified,  or  taken  away,  because  that  capacity  of  the  corporation 
is  given  to  it  by  its  charter.  Perrine  vs.  Canal  Co.,  9  How.,  184. 
Contracts  lawfully  entered  into  by  or  with  the  corporation  cannot 
be  interfered  with  or  revoked  for  a  similar  reason.  The  legislature 
cannot  say  the  corporation  shall  not  be  bound  by  its  contract,  nor 
impose  upon  it  a  contract  obligation  against  its  will. 


862  REPORT  OF  RAILROAD  GOKMI8SIOKSR8. 

lu  this  case  the  only  question  is  whether  the  right  to  charge  and 
receive  fares  and  tolls  for  the  transportation  of  passengers  and 
goods  by  a  railroad  company  is  a  right  granted  by  the  State  under 
the  charter,  for  it  is  only  upon  this  right  the  legislature  has  sought 
to  operate  by  the  act  in  controversy.     We  answer  that  beyond 
doubt  it  is  such  a  right.    The  right  of  opening  and  establishing^ 
highways  of  all  kinds  for  the  use  and  accommodation  of  the  public, 
including  railroads,  plankroads,  turnpikes,  canals,  bridges,  and   the 
like,  is  a  public  right.    It  is  a  right  inhering  in  the  State  as  a  nec- 
essary and  inseparable  attribute  of  its  sovereignty.    ^'  Of  the  neces- 
sity and  convenience  of  all  roads  and  other  public  works  and  im- 
provements, of  their  fitness,  and  the  best  mode  of  providing  them, 
the  established  government  of  the  State,  acting  by  the  legislature 
for  the  time  being,  must  necessarily  judge  and  determine. '^    2  Gray, 
33.    *'  It  is  plainly  within  the  prevmce  of  the  legislature  to  deter- 
mine and  regulate  the  use  of  all  common  and  public  rights   and 
easemente.^*    13  Gray,  247.    And  the  same  is  true  of  the  right  to 
manage  and  control  all  roads,  and  other  such  means  of  public  travel 
and  intercommunication.    The  right  to  charge  and  recave  tolls  for 
the  use  of  roads,  bridges  or  ferries,  designed  for  the  convenience  and 
accommodation  of  the  public,  and  used  by  the  public,  is  essentially  a 
public  right,  and  when  granted,  as  it  can  only  be  by  the  State  to  a 
natural  person  or  corporation,  it  is  in  the  strictest  sense  of  the  term 
a  grant  of  a  franchise.     No  man  has  a  right  to  build  a  bridge  over 
a  river,  or  to  set  up  a  ferry,  or  construct  and  operate  a  railroad,  for 
the  use  of  the  public,  without  the  authority  of  the  State.    All  these 
are  franchises  belonging  to  the  sovereign,  and  not  to  be  exercised  by 
individuals  or  corporations  without  tne  grant  or  license  of  the 
sovereign.    We  are  not  aware  that  these  principles  were  ever  be- 
fore seriously  disputed. 

They  are  principles  which  were  frequently  conceded  by  the  very 
able  counsel  on  both  sides  in  the  argument  of  Charles  River  Bridge 
vs.  Warren  Bridge,  11  Peters,  420. 

They  are  directly  affirmed  bv  this  court  in  Perrinevs.  Chesapeake 
and  Delaware  Canal  Co.,  9  How.,  172,  where  it  was  held  that  a  cor- 
poration, except  as  authority  is  granted  by  the  State,  cannot  law- 
fully demand  or  receive  toll  for  the  transportation  of  passengers. 

And  again  this  court  recognizes  and  affirms  the  right  as  a  public, 
not  a  private  one,  in  Olcott  vs.  The  Supervisors,  16  Wallace,  695, 
where  it  is  said;  ^^ Whether  the  use  of  a  railroad  is  a  public  or  pri- 
vate one,  depends  in  no  measure  upon  who  constructed  or  who 
owns  it.  It  has  never  been  considered  a  matter  of  any  importance 
that  the  road  was  built  by  the  agency  of  a  private  corporation. 
No  matter  who  is  the  agent,  the  function  performed  is  that  of  the 
State.  Though  the  ownership  is  private,  the  use  is  public.  So 
turnpikes,  bridges,  ferries,  and  canals,  though  made  by  individuals, 
under  public  grants,  or  by  companies,  are  regarded  ts  publici  juris. 
The  right  to  exact  tolls  or  charge  freights  is  granted  for  a  service  to 
the  public." 

'^A  ferry  is  publici  juris:  it  is  a  franchise  that  no  one  can  erect 
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"without  the  king's  license."  Blesset  vs.  Hart,  Willes'  Reports,  512. 
See  also  7  Pike,  496. 

^^The  right  to  run  a  railroad,  taking  tolls  or  fares,  is  a  franchise 
"which  no  person  or  corporation  can  legally  exercise  without  a  spe- 
cial grant  from  the  legislature."  Whiting  vs.  The  Sheboygan  E. 
R.  Co.,  25  Wis.,  206. 

^^The  privilege  of  making  a  road  and  taking  tolls  thereon  is  a 
franchise,  as  much  as  the  establishment  of  a  ferry  or  a  public  wharf 
and  taking  toll  for  the  use  of  the  same."  Bleekman  vs.  Saratoga 
&  Schenectady  Reilroad  Co.,  3  Paige,  75. 

**  When  individuals,  under  a  charter  from  the  Government,  con- 
struct works  for  the  public  accommodation,  and  open  the  works  to 
the  use  of  the  public,  this  is,  in  law,  a  dedication  of  the  works  to 
the  public  use,  and  no  toll  can  be  demanded  unless  it  be  authorized 
by  the  charter.  The  reason  of  this  is  that  a  toll,  in  such  a  case,  is 
a  common  charge  which  it  is  the  prerogative  of  the  government 
alone  to  impose  and  regulate.  This  principle  seems  to  oe  well  set- 
tled. Thus  turnpikes  have  been  held  to  be  'public  highways,  and 
the  erection  of  a  gate  upon  them  without  the  authority  of  the 
legislature  has  been  adjudged  a  public  nuisance.  And  money  ex- 
acted as  a  toll  at  such  gate  has  been  held  to  be  illegally  taken,  and 
the  peraon  who  received  it  compelled  by  action  to  refund  it. 

^^  So  it  has  been  held  that  if  individuals  build  a  bridge  by  virtue 
of  an  act  of  the  legislature  they  cannot  legally  demand  toll  with- 
out authority  from  the  legislature.  It  is  also  well  settled  that  a 
ferry  is  publici  juris.  It  is  a  franchise  which  no  one  can  erect  with- 
out authority  from  the  government.  If  a  fierry  be  erected  without 
authority,  or  if  a  franchise  be  abused,  an  information  in  the  nature 
of  tkquo  loarranto  lies."    Olcott  v.  BanfiU,  4  N.  H.  645. 

^^  D\xi  the  right  to  build  and  run  a  railroad,  and  take  tolls  or  fares, 
is  a  franchise  of  the  prerogative  character,  which  no  person  can  le- 
gally exercise  without  some  special  grant  of  the  legislature."  State 
V.  Boston,  Conrod  &  Montreal  Railroad  Co.,  25  Vt.,  442. 

'^  It  is  true  the  plaintiJB^  had  a  right  to  take  tolls  from  all  who 
traveled  or  carried  freight  on  it,  according  to  certain  rates  fixed  by 
the  charter,  but  that  was  a  mere  franchise;  a  privilege  derived  en- 
tirely from  the  charter,  and  it  was  gone  when  the  charter  was  re- 
pealed. The  State  may  grant  to  a  corporation,  or  to  an  individual, 
the  franchise  of  taking  tolls  on  any  highway,  opened  or  to  be  opened, 
whether  it  be  a  railroad  or  river,  canal  or  bridge,  turnpike  or  com- 
mon road.  When  the  franchise  ceases  by  its  own  limitation,  by 
forfeiture  or  by  repeal,  the  highway  is  thrown  back  on  the  hands  of 
the  State,  and  it  becomes  her  duty,  as  the  soverign  guardian  of  the 
public  rights  and  interests,  to  teJte  care  of  it."  Erie  &  Northeast 
Railroad  Company  v.  Casy,  26  Pa.  St.,  307. 

"  The  subject  of  controversy  is  a  mere  naked,  incorporeal  right, 
claimed  by  the  plaintiffs,  to  have  and  enjoy  a  right  to  maintain  a 
railroad,  and  to  take  the  tolls  and  profits  thereof,  a  right  created 
and  granted  to  them  by  the  government  of  the  State;  and  they  al- 
lege, whether  correctly  or  not  is  hereafter  to  be  considered,  that  the 
defendants  have  disturbed  them  in  the  enjoyment  of  this  incorpo- 
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rated  riffht.  It  is  a  right  or  title  which,  if  it  exists  at  all,  is  purely 
a  statutory  right.  It  is  created  by  law,  it  exists  only  in  contem* 
plation  of  law,  it  is  invisible,  intangible,  and  incapable  of  a  physical 
possession,  and  depends  on  the  law  for  its  protection.  *  *  * 
It  was  certainly  a  stipulation  on  the  part  of  the  government,  reg-u- 
lating  its  own  conduct,  and  putting  a  restraint  upon  its  own  power 
to  authorize  any  other  railroad  to  be  built,  with  a  right  to  levy  toll; 
but  without  an  authority  from  the  government,  no  other  company 
or  person  could  be  authorized  so  to  make  a  railroad  and  levy  tax 
toll,  and  of  course  no  other  such  road  could  be  lawfully  made." 
Boston  and  Lowell  Railroad  Corporation  v.  Salem  and  Lowell  Rail- 
road Company,  2  Gray,  27,  30. 

*'  A  railroad  company  for  popular  use  is publici  juris  ;  it  cannot 
be  legally  erected  without  a  legislative  permisHion."  Rar.  &  Del. 
Bay  R.  Co.  v.  Del.  &  Rar.  Canal  Co.,  18  N.  J.  Eq.  (3  C.  E.  Green), 
570. 

The  principle  was  also  affirmed  by  the  same  court  in  Del.,  Lack. 
&  Western  R.  Co.,  v.  Erie  R.  Co.,  21  N.  J.  Eq.  (6  C.  E.  Green,) 
298. 

And  again  in  Mc  Qregor  v.  Erie  Railway  Co.,  35  N.  J.  Law  (6 
Vroom),  07,  98,  where  after  quoting  with  approbation  the  language 
of  the  court  of  Vermont,  the  court  says:  ''These  references  indi- 
cate the  current  of  the  judicial  mind,  and  the  principle  of  them 
arises  from  the  very  nature  of  a  railroad.  A  public  ferry  is  a  fran- 
chise, and  consists  not  merely  in  the  building  of  the  ferry  and  the 
furnishing  of  the  boats,  but  in  the  running  of  them.  The  right 
of  the  public  to  use  them  is  common,  but  the  running  of  the  ferry 
is  a  part  of  the  franchise.  The  running  of  the  ferry  is  a 
part  of  itself^  and  so  the  running  of  a  railroad  is  part  of  itself, 
whoever,  therefore,  is  found  running  a  public  railroad  for  public 
purposes,  is  found  exercising  a  function  of  government.  Rights  of 
this  kind  are  only  lodged  in  the  hands  of  others  by  legislative  ac- 
tion." See  also  Blake  v.  Railroad  Co.,  19  Minn.  418,  421,  and  au- 
thorities cited. 

Such  are  some  of  the  authorities  to  prove  that  the  right  to  oper- 
ate a  railroad  for  the  accommodation  of  the  public,  and  to  receive 
tolls  or  fares,  is  a  right  or  franchise  derived  by  the  corporation  un- 
der its  charter  from  the  State,  and  which  can  be  derived  from  no 
other  source.  It  is  believed  that  no  adjudications  or  even  dicta  to 
the  contrary  can  be  fdund.  The  right  to  demand  tolls  is,  there- 
fore, by  the  decision  of  this  court,  the  proper  subject  of  legislative 
regulation  and  control  under  the  reserved  power.  It  is  a  matter 
resting  wholly  in  the  discretion  of  the  legislature,  when  and  how 
such  regulations  shall  be  made,  and  what  they  shall  be  in  every 
particular. 

Another  limitation  attaching  to  the  reserved  power  may  be  found 
to  arise  out  of  the  nature  of  the  corporation  itself,  or  the  business 
in  which  it  is  authorized  to  engage.  If  it  be  an  ordinary  commer- 
cial or  manufacturing  corporation,  authorized  to  trade  or  traffic  in 
or  to  manufacture  some  article  or  articles  which  every  man  has  a 
natural  right  to  buy  oi  sell,  or  to  manufacture,  it  would  not  seem 
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to  follow  that  the  prices  at  which  the  corporation  should  buy  or 
sell  or  manufacture  might  be  regulated  under  the  reserved  power. 
The  distinction  between  mere  private  corporations  of  this  kind  and 
those  endowed  with  and  exercising  certain  public  or  qi$asi  public 
functions,  h&s  frequently  been  noted  by  the  courts.  The  right  to 
buy,  sell,  and  manufacture,  being  a  private  and  natural  one,  and 
not  a  public  one,  or  one  pertaining  to  the  functions  and  preroga- 
tives of  the  State,  like  tne  demanding  of  tolls,  it  would  not  be  a 
right  or  privilege  granted  by  the  State,  and  so  not  one  to  be  regu- 
lated or  controlled  by  it. 

Other  limitations  upon  the  reserved  power,  or  cases  not  falling 
within  it,  may  suggest  themselves;  but  it  is  unnecessary  to  pursue 
the  subject  further  here. 

Other  courts  have  expressed  the  same  views,  and  held  the  same 
doctrines  as  to  the  nature  and  extent  of  the  reserved  power. 

In  New  York,  the  decisions  have  been  quite  numerous,  and  may 
be  referred  to  as  follows:  McLaren  v.  Pennington,  1  Paige,  102; 
The  Schenectady,  etc.,  Plank  Road  Co.  v.  Thatcher,  10  N.  Y.,  102; 
Buffalo  and  N.  Y.  City  R.  R.  Co.  v.  Dudley,  14  id.,  336;  In  the 
matter  of  Oliver  Lee  &  Co.'s  Bank;  21  id.,  9;  In  the  matter  oi  the 
Reciprocity  Bank,  22  id.,  9;  The  Albany  Northern  R.  R.  Co.  v. 
Brownell,  24  id.,  345;  The  Northern  R.  R.  Co.  v.  Miller,  10  Barb., 
260;  White  v,  Syracuse  and  Utica  R.  R.  Co.,  14  id.,  559;  Hyatt  v. 
McMahon,  25  id.,  457;  In  the  matter  of  the  Reciprocity  Bank,  17 
How.,  Pr.,  323. 

In  21  N.  Y.,  20,  the  court  say:  "The  power  of  the  corporation 
to  contract  at  all  was  a  corporate  franchise,  and  subject  to  the  con- 
trol of  the  legislature,  by  force  of  the  reservation.  They  might 
wholly  iuiihilate  the  power  to  control  by  repealing  the  act,  or  con- 
tinue it,  subject  to  such  conditions  or  restrictions  as  they  saw  fit  to 
impose.  Where  a  party  h{»  a  discretion  to  prohibit  an  act  altgether, 
if  he  considers  it  best  for  his  own  interest,  ne  is  never  bound,  abso- 
lutely or  unconditionally,  to  forbid  it.  He  mav  allow  it  on  such 
conditions  as  he  supposes  to  be  consistent  with  nis  interests." 

"Regarding  the  reserve  power  to  alter,  modify  or  repeal,  as  a 
part  of  the  compact,  its  literal  and  obvious  interpretation  is,  that 
the  franchises  and  privileges  granted  were  at  all  times  subject  to 
abrogation  or  change  bv  the  legislative  power  of  the  State.    The 

Sower  reserved  in  this  cnarter  was  one  to  be  exercised  at  any  time 
y  the  existing  le^lative  authority,  however  constituted,  and  in 
any  mode  conforming  to  the  organic  law  of  the  State  for  the  time 
being."    22N.  Y.,  14. 

"it  may  be  admitted  that,  under  this  reserved  power  to  alter  or 
repeal,  the  legislature  would  have  no  right  to  change  the  funda- 
mental character  of  the  corporation  and  convert  it  into  a  different 
legal  being;  for  instance,  a  banking  corporation,  without  absolv- 
ing those  who  did  not  wish  to  be  bound."     14  N.  Y.,  348. 

And  again,  at  pages  354  and  355  of  the  same  report:  ^'The  power 
reserved  to  the  legislature  in  the  original  act  of  incorporation,  to  alter 
or  repeal  the  act,  is  as  broad  in  this  case  as  in  that.  It  is,  indeed, 
entirely  unlimited.    Under  the  rule  established  in  that  case,  no 
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mere  addition  to  or  alteration  of  the  charter,  however  great,  would 
operate  to  discharge  a  stockholder  from  his  obligation  to  the  cor- 
poration. To  work  snch  a  discharge  the  charter  most  be  repealed^ 
or  the  legislation  must  be  such  as  to  subvert  the  corporation  itself; 
or,  at  least,  to  destroy  its  identity.  A  mere  change  in  name  has 
been  repeatedly  held  not  to  have  that  effect.^^ 
In  Massachusetts  the  question  has  been  considered  and  the  same 

feneral  principles  affirmed  in  the  following  adjudications:  Crease  r. 
labcock,  23  Pick.,  334;  Roxbury  v.  The  Boston  &  Prov.  R.  R.  Cor., 
6  Cush.,  424;  Boston  &  Lowell  R.  R.  Cor.  t).  Salem  &  Lowell  R.  R. 
Co.,  2  Gray,  1;  Mass.  General  Hospital  v.  St.  Mut.  Life  Ass.  Co.,  4 
Gray,  227,^234;  Commonwealth  v.  Essex  Company,  13  Gray,  239; 
Fitchburgh  R.  R.  Co.  v.  Grand  Junct.  R.  R.  Co.,  4  Allen,  198; 
Commonwealth  v.  Eastern  R.  R.  Co.,  103  Mass.,  254;  Commission- 
ers of  Fisheries  v,  Holyoke  Company,  104  Mass.,  446;  Mayor,  «fc-, 
of  Worcester,  v.  Norwich  &  Worcester  R.  R.  Co.,  109  Mass.,  103; 
Parker  v.  Metropolitan  Railroad  Company,  i6.,  506. 

The  case  last  cited  confirmed  the  validity  of  an  act  reducing  and 
limiting  the  rates  of  toll  to  be  charged  by  ferry  companies  for  pas- 
sengers transported  on  the  cars  of  street  railway  companies. 

In  Mayor,  etc.^  of  Worcester  v.  Norwich  and  Worcester  R.  B. 
Co.,  p.  113,  the  court  say:  "  As  the  right  of  the  legislature  to  alter, 
amend  or  repeal  the  charters  of  these  corporations  is  absolute,  and 
not  dependent  upon  their  consent,  it  is  immaterial  whether  such 
consent  has  been  given  or  not." 

In  Maine  the  question  has  been  considered  in  the  four  following 
cases,  and  perhaps  others:  Proprietors,  etc.,  v.  Haskell,  7  Greenl., 
474;  Read  v,  Frankfort  Bank,  23  Maine,  318;  Meadow  Dam  Co.  v. 
Gray,  30  t6.,  647;  Oldtown  &  Lincoln  Railroad  Co.  v.  Yeazie,  39  tft., 
571. 

In  New  Jersey  the  decisions  are  the  same.  Story  v.  The  Jersey 
City,  etc.,  Pl'k  R'd  Co.,  16  N,  J.  Eq.  (1  C.  E.  Green),  13;  The 
State  V.  Miller,  30  N.  J.  Law  (1  Vroom),  368;  The  State  ex  rel., 
etc.,  V.  Miller,  31  N.  J.  Law  (2  Vroom),  521;  The  State  ex  rel,^  etc., 
r.  The  Mayor,  etc.,  t6.,  t6.,  575. 

In  the  case  first  cited,  p.  21,  the  Chancellor  says:  "When  the 
charter  of  the  company  ot  which  the  complainant  claims  to  be  a- 
stockholder,  was  granted,  it  was  provided  by  general  law  of  the 
State  that  the  charter  of  every  corporation,  granted  by  the  legisla- 
ture, should  be  subject  to  alteration,  suspension  and  repeal,  in  the 
discretion  of  the  legislature.  The  legislature,  therefore,  in  grant- 
ing the  charter  to  the  plankroad  company,  must  be  deemed  to  have 
reserved  to  themselves  the  right  of  altering,  suspending  or  repeal- 
ing the  charter,  whenever,  in  their  discretion,  the  public  good 
might  require  it,  as  fully  as  if  the  reservation  were  inserted  in  the 
charter.  And  all  contracts,  expressed  or  implied,  resulting  from 
the  act  of  incorporation  and  its  acceptance  by  the  stockholders, 
must  be  deemed  to  have  been  entered  into  by  both  parties,  subject 
to  the  reservation. 

In  the  other  cases  it  was  resolved  by  the  court: 

1.    "  That  no  irrepealable  contract  can  result  from  the  provisions 
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in  a  charter  which  is  made,  in  terms  subject  to  alteration,  amend- 
ment or  repeal,  by  the  power  granting  it. 

2.  "  Where  the  right  to  alter  or  amend  a  charter,  whenever  the 
public  good  may  require,  is  reserved,  the  legislature  is  the  proper 
tribunal  to  determine  when  the  right  shall  be  exercised/^ 

In  Indian^  the  words,  to  alter  or  repeal,  have  received  the  same 
construction.  Wilson  v.  Tesson,  12  Indiana,  285.  The  court  say: 
"  It  was  in  the  power,  then,  of  the  legislature  to  terminate  the  ex- 
istence o(  bauks,  created  under  said  act,  at  its  pleasure.^^ 

In  Rhode  Island  a  like  construction  has  been  given:  Bailey  i?. 
Trustees,  etc.,  6  R.  I.,  491;  Gardner  v.  Hope  Insurance  Co.,  9  R.  I., 
194. 

In  Minnesota  likewise,  Perrin  v.  Oliver,  1  Minn.,  202;  Blake  v. 
Railroad  Co.,  19  Minn.,  418. 

In  Iowa,  Miner^s  Bank  v.  The  United  States,  1  Green,  563. . 

In  Kentucky,  Sage,  v,  Dillard,  15  B.  Mon.,  347;  Louisville  t^  Presi- 
dent, etc.,  ib.,  642. 

And  in  Pennsylvania,  Erie  &  Northeast  Railroad  v,  Casey,  26  Pa. 
St.,  287,  302. 

Such  are  the  authorities,  and  when  the  question  comes  to  be  con- 
sidered on  principle,  it  is  difficult  to  perceive  how  otherwise  it  could 
have  been  held  and  decided  by  the  courts.  The  creation  of  corpor- 
ations is  a  prerogative  of  sovereignty — an  absolute,  unqualified 
power  of  the  State,  to  be  exercised  or  not  as  the  legislature  shall 
see  fit;  and  at  such  times,  in  such  manner,  and  subject  to  such  con- 
ditions and  reservations  as  the  legislature,  in  its  own  sovereign  pleas- 
ure, shall  determine,  regard  being  had  only  to  the  restrictions  upon 
the  legislative  power  contained  in  the  constitution  of  the  State. 
The  legislature  may,  there  fore,  by  statute,  or  the  people  by  funda- 
mental law,  reserve  whatsoever  control  and  authority  over  these 
beings  of  their  creation  they  will,  and  there  is  no  power  lodged  else- 
where under  our  system  of  government  to  deny  this  sovereign 
right,  or  to  interfere  or  prevent  its  exercise. .  The  power  which 
creates  at  its  own  free  will  and  pleasure,  may  reserve  the  power  to 
destroy  the  corporation  or  being  created,  or  so  prescribe  tne  condi- 
tions upon  which  its  future  or  continued  existence  shall  depend. 

This  principle  has  been  so  recently  and  fully  and  clearly  recog- 
nized by  this  court,  that  a  quotation  of  the  language  of  the  court 
suffices  to  put  the  matter  at  rest.  In  Railroad  Company  vs.  Mary- 
land, 21  Wallace,  471,  the  court  says:  ^'This  unlimited  right  of  the 
State  to  charge,  or  to  authorize  others  to  charge,  toll,  freight,  or 
fare,  for  transportation  on  its  roads,  canals,  and  railroads  arises 
from  the  simple  fact  that  they  are  of  its  own  work,  or  constructed 
under  its  authority.  It  gives  them  being.  It  has  a  right  to  exact 
compensation  for  their  use.  It  has  a  discretion  as  to  the  amount 
of  that  compensation.  That  discretion  is  a  legislative — sovereign — 
discretion,  and  in  its  very  nature  is  unlimited  and  uncontrolled. 
The  security  of  the  public,  against  any  abuse  of  this  discretion 
resides  in  the  responsibility  of  the  public,  of  those  who  for  the  time 
being  are  officially  invested  with  it.  In  this  respect  it  is  like  all 
other  legislative  power  when  not  controlled  by  specific  constitutional 


368  KKPOBT  OF  RAILROAD  C0MMIS8I0NKB8. 

provisions,  and  the  courts  cannot  presume  that,  it  will  be  exercised 
detrimentally." 

The  power  of  the  state,  when  reserved  as  in  this  case,  over  the 
corporations  to  which  it  has  given  being,  is  in  character  and  ex- 
tent the  same  as  its  authority  over  its  own  works  of  internal  im- 
provement. It  is  a  sovereign  legislative  power,  in  its  very  natare 
unrestricted  and  uncontrolled. 

Nor  is  this  control  of  the  State  over  corporations,  by  which  the 
value  of  their  franchises  may  be  destroyed  or  the  value  and  produc- 
tiveness of  their  property  or  of  the  property  of  their  stockholders  or 
creditors  may  be  diminished  or  taken  away,  anything  new  in  the  his- 
tory of  American  law  upon  this  subject.    In  one  sensp,  a  broad  po- 
litical one,  all  citizens  and  subjects,  corporations  included,  aiie  in- 
debted to  the  government  for  all  their  rights  of  property,  as  well  of 
life  and  liberty,  for  without  the  aid  and  protection  of  the  State  no 
such  rights  could  exist  or  be  maintained.    Proi)erty  in  the  legal 
sense,  that  is,  the  right  of  possession,  enjeyment  and  transmission^ 
according  to  the  the  concessions  and  provisions  of  municipal  or 
particular  law  enforced  by  the  present  command  and  sanction  of 
the  State,  is  a  creation  of  the  State.    In  this  sense  the  property  of 
all  citizens  belongs  to  the  State,  and  may  be  appropriated  by  it  as 
the  exigencies  of  its  affairs  demand.    In  this  sense  it  is  the  duty  of 
every  citizens  to  yield  all,  and  in  the  power  of  the  state  to  take  all, 
if  the  the  necessities  of  the  State  require.    The  duty  of  the  citizen 
arises  out  of  the  protection  which  the  State  has  afforded  and  will 
i^ord  in  the  future.    This  is  the  source  of  the  taxing  power  and 
the  ground  on  which  it  rests.    That  this  is  a  power  without  re- 
striction; one  "'  which  acknowledges  no  other  limits  than  those  ex- 
pressly prescribed  in  the  constitution,  and  like  sovereign  power  of 
every  other  description,  is  trusted  to  the  discretion  of  those  who 
use  it,"  is  a  principle  which  is  well  settled  and  well  understood. 
^^  All  subjects  over  which  the  sovereign  power  of  a  State  extends, 
are  objects  of  taxation.    The  sovereignty  of  a  State  extends  to 
everything  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission.    The  power  of  taxing  may  be  legitimately  exercised 
on  the  objects  to  which  it  is  applicable,  to  the  utmost  extent  to 
which  the  government  may  choose  to  cany  it.    The  power  to  tax 
involves  the  power  to  destroy."    McCuUoch  v.  Maryland,  4  Whea- 
ton,  427,  428,  429,  431. 

This  power  to  destroy  corporations  of  its  own  creation  each  State 
of  the  Union  has  always  possessed,  even  where  the  charter  of  the 
corporation  became  a  contract  between  the  State  and  the  corporar 
tion,  within  the  protection  of  the  clause  of  the  Constitution  of  the 
United  States  prohibiting  the  State  from  passing  any  laws  violar 
ting  the  obligation  of  contracts.  The  power  to  tax  is  not  limited 
by  that  clause  of  the  federal  Constitution,  but  overrides  it.  Tins 
was  expressly  held  by  this  court  in  Providence  Bank  v.  Billings,  4 
Peters,  513;  **A  power  to  tax  the  bank  may  unquestionably  be  car- 
ried to  such  an  excess  as  to  take  all  its  profits,  and  still  more  than 
its  profits,  for  the  use  of  the  State,  and  consequently  destroy  the 
institution.      Now,  whatever  may  be  the  rule  of  expediency,  the 
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constitutionality  of  a  measure  depends  not  on  the  degree  of  its  ex- 
ercise, but  on  its  principle.  This  vital  power  may  be  abused;  but 
the  Constitution  of  the  United  States  was  not  intended  to  be  the 
corrective  for  every  abuse  of  power  which  may  be  committed  by 
State  governments.  The  interest,  wisdom,  and  justice  oi  the  repre- 
sentative body,  and  its  relations  with  its  constituents,  furnish  the 
only  security,  where  there  is  no  express  contract,  against  excessive 
and  unjust  taxation,  as  well  as  against  unwise  and  unjust  legisla- 
tion generally.'' 

And  the  same  principle  was  a^ain  distinctly  affirmed  in  Bank  of 
Commerce  v.  New  York  City,  2  Black.,  620,  630,  where  it  is  said 
that  uniformity  of  taxation  is  a  restraint  self-imposed  by  the  State, 
and  that  the  State,  in  the  exercise  of  the  power,  may  discriminate 
so  as  to  destroy;  and  these  questions  are  asked  and  answered:  "'But 
is  this  court  a  fit  tribunal  to  sit  in  judgment  upon  the  question 
whether  the  legislature  of  a  State  has  exercised  its  taxing  power 
wisely  or  unwisely  over  objects  of  taxation,  confessedly,  as  tne  ar- 
gument assumes,  within  its  discretion?  And  is  the  question  a  ju- 
dicial question?     We  think  not." 

A  still  more  remarkable  instance  where  the  power  to  tax  was 
confessedly  used  as  a  power  to  destroy,  is  found  in  the  law  of  Con- 
gress taxing  the  circulation  of  the  State  banks,  the  constitutional- 
ity of  whicn  was  upheld  by  this  court  in  Veazie  Bank  v.  Fenno,  8 
Wallace,  533.  It  was  there  decided  that  Congress  might  constitu- 
tionally resort  to  the  power  of  taxation  as  a  means  of  destroying 
the  currency  of  the  States,  in  order  to  carry  into  effect  the  consti- 
tutional powers  of  the  federal  government  to  provide  a  currency 
for  the  whole  country. 

Another  means  always  at  the  command  of  a  State,  by  which  to 
destroy  or  render  valueless  the  franchise  of  a  corporation  of  its  own 
creation,  was  by  the  creation  and  fostering  of  rival  institutions  of 
the  same  kind.  This  was  decided  in  the  celebrated  case  of  the  rival 
bridge  charters,  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters, 
420.  The  power  of  the  legislature,  which  it  might  always  exer- 
cise, unless  restricted  by  express  words  in  the  charter  of  the  corpo- 
ration first  created,  was  likened  by  the  court  to  the  power  of  taxa- 
tion. At  page  647  the  chief  justice  says:  "The  argument  in  favor 
of  the  proprietors  of  the  Charles  River  Bridge  is  the  same  almost, 
in  words,  with  that  used  by  the  Providence  Bank;  that  is,  that  the 
power  claimed  by  the  State,  if  it  exists,  may  be  so  used  as  to  destroy 
the  value  of  the  franchise  they  have  granted  to  the  corporation. 
The  argument  must  receive  the  same  answer;  and  the  fact  that  the 
power  has  been  already  exercised  so  as  to  destroy  the  value  of  the 
franchise,  cannot  in  any  degree  affect  the  principle.  The  existence 
of  the  power  does  not  and  cannot,  depend  on  the  circumstance  of 
its  having  been  exercised  or  not."  See  also.  Turnpike  Co.  v.  The 
State,  3  Wallace,  210;  Railroad  Co.  t\  Railroad  Co.,  13  Howard,  71. 

II. 

Have  the  stockholders  or  creditors  of  the  corporation  any  right 
beyond  and  superior  to  those  possessed  by  the  corporation  itself,  in 
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respect  to  the  reserved  power,  for  the  protection  of  which  they  can 
intervene  between  the  State  and  the  corporation,  so  as  to  prevent 
the  exercise  of  a  power  expressly  retained  by  the  act  of  incorpora- 
tion, and  as  a  part  of  the  law  by  which  the  corporation  has  its  ex- 
istence?    Can  a  corporation  whose  existence  and  all  whose   fran- 
chises are  expressly  determinable  by  the  power  creating  it,  defeat 
the  exercise  of  such  power  by  issuing  stocks  and  contracting  debts  ? 
Can  it  mortgage  itself  or  its  franchise  into  perpetuity?  Can  it  de- 
feat the  reserved  power  to  alter  or  amend,  or  prolong  its  existence, 
or  the  existence  of  its  franchises  and  privileges,  indefinitely,  with- 
out alteration  or  amendment,  by  like  means?  Can  it  give  to  its 
stockholders  or  creditors  rights  which  itself  does  not  possess?  Can 
a  corporation  expressly  limited  by  its  charter  to  a  duration   of 
twenty  years,  extend  tnat  period  to  a  hundred  years  by  incurring^  a 
debt  which  will  require  for  it  that  length  of  time  to  pay?  Can  such 
a  corporation  prolong  its  existence  and  hold  and  exercise  its  fran- 
chises forever,  by  contracting  a  debt  which  it  can  never  pay  ?  To 
answer  theses  questions  in  the  afiSrmative  requires  a  degree  of  as- 
surance seldom  witnessed.    It  would  be  to  cariy  the  doctrine  of  the 
protection  afforded  by  the  Constitution  of  the  United  States  to  th? 
obligation  of   contracts,  to  a    most  unprecedented  and  alarming 
length.    All  reason  and  authority  is  against  such  a  solution  of  the 
question. 

It  is  a  general  principle,  elementary  in  its  nature,  too  plain  to 
admit  of  argument  in  ii^  support,  that  no  one  can  transfer  to  or 
vest  in,  anotner  a  right  or  title  which  he  himself  does  not  possess. 
The  exceptions  to  this  rule  growing  out  of  the  doctiine  of  estop- 
pel, or  out  of  the  rules  of  the  law  merchant  and  those  governing 
in  some  other  cases,  aie  purely  legal  and  technical,  and  have  no  ap- 
plication to  the  facts  of  this  case.  "  The  rule  which  limits  the 
right  of  the  buyer  by  that  of  the  seller,  and  subjects  the  title  of 
the  one  to  every  drawback  or  defect  which  attached  to  that  of  the 
other,  is  a  general  rule,  both  of  law  and  of  reason."  Basset  v.  Nos- 
worthy,  2  Lead.  Cases  in  Equity,  12,  80,  note.  This  rule  was  ap- 
plied as  between  mortgagee  and  mortgagor  in  John  v.  Larson,  28 
Wisconsin,  604. 

The  same  rule  ia  recognized  by  this  court  in  Judson  v.  Corcoran, 
17  Howard,  612,  615,  where  it  is  thus  stated:  '*  It  is  certainly  true, 
as  a  general  rule,  as  above  stated,  that  a  purchaser  of  a  chose  in  ac- 
tion, or  of  any  equitable  right,  must  abide  by  the  case  of  the  per- 
son from  whom  he  buys,  and  will  only  be  entitled  to  the  remedies 
of  the  seller.'' 

Speaking  of  the  opposite  position,  as  contended  for  by  stockhol- 
ders and  creditors,  the  court  of  Wisconsin  say:  "This  position  ap- 
pears to  us  to  rest  in  the  absurdity  that  the  mortgagor  can  vest  in 
his  mortgagee  a  greater  estate  than  he  had  himself  Perhaps  the 
statute  may  lessen  the  means  of  payment  of  the  defendants.  So 
would  a  fine  for  homicide,  under  the  police  power  of  the  State.  But 
to  lessen  the  means  of  payment  of  a  contract,  is  not  to  impair  the 
obligation  of  the  contract.  These  defendants  took  their  fraachises, 
and  their  creditors  invested  their  money,  subject  to  the  reserved 
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power,  and  suflfer  no  legal  wrong  when  that  is  exercised."    35  Wis., 
578. 

No  positive  or  written  law  can  be  more  public  than  that  found 
in  the  constitution  of  a  {State,  and  presumptively  none  can  be  more 
widely  known  or  generally  noticed  and  understood,  by  persons  in- 
terested in  the  legislation  and  affairs  of  the  State,  than  the  provi- 
sions of  such  a  law.  "  This  act  is  a  public  act,  accessible  to  all^ 
and  supposed  to  be  known  to  all;  and  the  plaintiffs  must,  therefore, 
be  presumed  to  have  dealt  with  the  defendants  with  a  full  knowl- 
edge of  their  respective  rights,  whatever  those  rights  may  be.  Jer- 
vis,  C.  J.,  in  The  East  Anglian  Railways  Company  v.  The  Eastern 
Counties  Railway  Company,  11  Common  Bench  (2  J.  Scott),  775, 
811.  73  English  Common  Law,  810.  Just  so  it  must  be  said  here, 
that  the  plaintiffs  dealt  with  the  defendant  company,  or  in  its  stocks 
and  securities,  with  a  full  knowledge  of  the  rights  of  the  company, 
whatever  these  rights  may  be,  and  that  coming  with  such  knowl- 
edge, and  assenting  to  such  rights  and  disabilities  of  the  company, 
they  must  share  the  legal  fate  of  the  company,  whatever  that  fate 
may  be.  This  was  their  agreement,  and  they  can  not  now  be  per- 
mitted to  set  up  the  obligation  of  a  contract  which  they  never 
made,  which  the  State  never  made  with  them,  nor  authorized  the 
company  to  make,  and  which  the  company  was  especially  incapaci- 
tated from  making.  The  company  could  give  to  its  stockholders 
no  perpetual  rights  to  hold  their  stocks  and  receive  dividends  upon 
them,  and  the  stockholders  knew  it.  Neither  could  the  company 
give  to  its  mortgagees  or  bondholders  any  perpetual  rights  to  hold 
its  franchises  in  mortgage  or  to  use  and  enjoy  such  franchises,  be- 
yond the  power  of  the  State  to  alter  or  repeal,  because  the  com- 
pany had  no  such  rights  to  give,  and  the  mortgagees  knew  it. 
There  was  not,  therefore,  and  in  the  nature  of  the  case  could  not 
be,  any  such  contract  or  obligation  of  contract  as  that  of  the  viola- 
tion of  which  the  plaintiffs  complain. 

That  the  repeal  of  the  charter  or  the  dissolution  of  the  corpora- 
tion, the  legislature  having  authority  to  do  so,  would  not  infringe 
the  obligations  of  its  contracts  with  its  creditors,  has  already  been 
decided  oy  this  court.  That  the  alteration  of  the  charter,  authority 
for  that  purpose  existing,  does  not  do  so,  is  equally  clear.  In  Mu- 
ma  V.  The  Potomac  Company,  8  Peters,  281,  286,  the  court  say: 
*'  We  are  of  opinion  that  the  dissolution  of  the  corporation,  under 
the  acts  of  Virginia  and  Maryland,  cannot  in  aay  just  sense  he  con- 
sidered within  the  clause  of  the  Constitution  of  the  United  States 
on  this  subject,  an  impairing  of  the  obligation  of  the  contracts  of 
the  company  by  those  states,  any  more  than  the  death  of  a  private 
person  can  be  said  to  ioipair  the  obligation  of  his  contracts.  The 
obligation  of  those  contracts  survives,  and  the  creditors  may  en- 
force their  claims  against  any  property  belonging  to  the  corporation 
which  has  not  passed  into  the  hands  of  bona  fide  purchasers,  but  is 
still  held  in  trust  for  the  company,  or  for  tne  stockholders  there- 
of, at  the  time  of  its  dissolution,  in  any  mode  permitted  by  the  lo- 
cal laws."  This  language  was  approved  by  tne  court  in  Curran  v. 
The  State  of  Arkansas,  15  Howard,  311. 
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Again,  in   Pennsylvania  College  Cases,  13  Wallace,  218:     "  Un- 
doubtedly the  corporate  franchises  of  the  two  institutions  were  con- 
tracts of  the  description  protected  by  the  clause  of  the  donstitution 
which  ordains  that  no  State  shall  pass  any  law  impairing  the   obli- 
gation of  contracts,  but  the  contract  involved  in  such  an  act  of  in- 
corporation is  a  contract  between  the  State  and  the  corporation, 
and  as  such  the  terms  of  the  contract  may,  as  a  general  rule,  be  al- 
tered, modified  or  amended  by  the  assent  of  the  corporation,  even 
though  the  charter  contains  no  such  reservation,  and  there   was 
none  existing  in  any  general  law  of  the  State  at  the  time  the  char- 
ter was  granted.     Persons  making  contracts  with  a  private  corpo- 
ration know  that  the  legislature,  even  without   the  assent  of  the 
corporation,   may  amend,  alter  or  modify  their  charters  in  all  cases 
where  the  power  to  do  so  is  reserved  in  the  charter  or  in  any  ante- 
cedent general  law  in  operation  at  the  time  the  charter  was  granted, 
and  they  also  know  that  such  amendments,  alterations  and  modifi- 
cations may,  as  a  general  rule,  be  made  by  the  legislature   with  the 
assent  of  the  corporation,  even  in  cases  where  the  charter  is  uncon- 
ditional in  its  terms,  and  there  is  no  general  law  of  the  State  con- 
taining  any  such  reservation.    Such  contracts  made  between  indi- 
viduals and  the  corporation  do  not  vary  or  in  any  manner  change  or 
modify  the  relation  between  the  State  and  the  corporation   in  re- 
spect to  the  right  of  the  State  to  alter,  modify  or  amend  such  char- 
ter, as  the  powt;r  to  pass  such  laws  depends  upon  the  assent  of  the 
corporation  or  upon  some  reservation  made  at  the  time,  as  evidenced 
by  some  pre-existing  general-law,  or  by  an  express  provision  incor- 
porated in  the  charter." 

•'The  creditors  of  the  bank  cannot  object  to  the  constitutionality 
of  the  act  dissolving  the  corporation,  when  it  was  done  for  causes 
which  by  the  charter  were  sufficient  for  the  purpose,  and  when  the 
repeal  was  conclusive  upon  the  bank.  Indeed,  it  is  not  seen  how  any 
objectionc  an  be  made  by  those  who  had  no  other  connection  there- 
with than  that  of  being  creditors.  Whoever  entered  into  contracts 
with  it,  exposed  himself  to  losses  which  might  arrise  from  its  disso- 
lution, as  he  would  with  natural  persons,  by  their  death.  No  securi- 
ty was  provided  in  the  charter,  or  other  statue,  against  such  an  ex- 
posure to  injury."     Reed  i\  Frankford  Bank,  23  Maine,  318. 

"But  it  is  said  that  the  corporation  could  not,  by  any  act  or 
omission  of  its  own,  implicate  its  stockholders  in  a  liability  which 
they  had  not  consented  to  assume,  and  which,  on  the  contrary* 
they  dad  declared  they  would  not  incur.  But  they  had  voluntarily 
consented  to  become  stockholders  upon  the  conditions  held  out  by 
the  general  banking  law.  One  of  those  conditions  was  that  the 
legislature  might  amend  and  alter  the  act,  and  in  that  way  change 
and  modify  the  constitution  of  the  corporation.  A  change  under 
this  reservation  to  alter  might  render  their  investment  more  or  less 
profitable,  or  their  position  more  or  less  hazardous.  Whatever  peril 
it  entailed  they  consented  to  assume.  Stockholders  cannot  put  in 
a  plea  non  in  haecfoedera  veyiV    21  N.  Y.,  20,  21. 

"Every  one  who  enters  into  such  a  company  is  aware  of  the  res- 
ervation of  the   power  and  of  the  possibility  of  its  exercise,  and 
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trusts,  as  in  many  other  matters  he  must,  to  the  wisdom  and  Justice 
of  the  legislature  that  this  power  will  not  be  abused."  1  Kernan, 
114. 

It  is  confidently  submited,  therefore,  that  where  the  corporation 
tion  itself  cannot  complain  of  the  exercise  of  the  reserved  power  to 
alter  or  repeal,  then  no  stockholder  or  creditor  can  do  so,  or  inter- 
pose to  set  aside  the  laws  of  the  State  constitutionally  enacted. 

III. 

The  question  whether  chapter  273  of  the  laws  of  Wisconsin, 
passed  in  the  year  1874,  beins  the  act  in  question  regulating 
freights  and  fares,  was  repealed  oy  section  2  of  chapter  292  of  the 
laws  of  the  same  year,  as  submitted  in  the  bill  of  complaint,  is  one 
which  belongs  to  the  State  court,  and  which  has  already  been  deci- 
ded by  that  court  adversely  to  the  plaintiff.  So  of  all  other  ques- 
tions of  statutonr  construction  raised  by  the  plaintiffs.  The  Attor- 
ney-General V.  Kailroad  Companies,  35  Wisconsin,  425. 

IV. 

And  the  same  is  true  of  the  objection  that  the  act  in  question 
contravenes  the  article  of  the  constitution  of  the  State  of  Wisconsin 
that  "the  property  of  no  person  shall  be  taken  for  public  use  with- 
out just  compensation  therefor,"  The  court  of  Wisconsin  in  the 
same  case,  giving  a  construction  to  this  article  of  the  constitution 
of  the  State,  has  decided  that  the  act  does  not  conflict  with  it.  It  is 
obvious  that  the  exercise  by  the  State  of  the  reserved  power  to 
alter  or  repeal  the  charter  of  a  corporation  bears  no  more  resem- 
blance to  the  exercise  of  the  right  of  eminent  domain  than  does  the 
exercise  of  the  power  of  taxation.  In  a  case  of  taxation — a  Wiscon- 
sin case — this  court  has  said:  ''The  objection  that  these  acts  take 
private  property  for  public  purposes  without  compensation,  and 
nence  are  within  the  prohibition  of  the  State  constitution  upon  that 
subject,  is  also  without  foundation.  The  clause  of  the  constitution 
refers  solely  to  the  exercise,  by  the  State,  of  the  right  of  eminent 
domain."    Gilman  r.  City  of  Sheboygan,  2  Black.,  513. 

V. 

The  inter-state  commerce  question  raised  by  the  bill  has  been 
disposed  of  by  this  court  in  a  cause  decided  since  the  bill  was  filed. 
Railroad  Company  v,  Maryland,  21  Wallace,  456.  That  case  di- 
rectly aflSrms  the  right  of  the  State  to  regulate  the  rates  of  tolls 
and  fares  on  its  own  roads,  canals,  and  railroads,  or  those  construct- 
ed under  its  authority  and  within  its  borders,  and  that  such  regula- 
tions for  passengers  or  freight  to  be  taken  up  in  the  State  and  car- 
ried out  of  it,  or  received  out  of  the  State  and  brought  into  it,  are  not 
inconsistent  with  the  provisions  of  the  Constitution  of  the  United 
States  giving  to  Congress  the  power  to  regulate  commerce  between 
the  States.    It  is  difficult  to  perceive,  at  all  events,  how  regulations 


374  REPORT  OF  RAILROAD  COMMISSIONERS. 

like  those  here  complained  of,  calculated  to  facilitate  commerce  and 
travel  between  the  States  and  not  impede  them,  and  making  no  un- 
just discriminations,  can  be  said  to  violate  that  provision  of  the  Fed- 
eral Constitution.  There  is  not  the  slightest  analogy  between  this 
case  and  that  of  Crandall  v,  Nevada.  6  Wallace,  35,  nor  any  other  in 
which  it  has  been  held  or  suggested  that  State  regulations  were  in- 
valid on  the  ground  here  taken. 

VI. 

The  position  that  the  legislature  of  Wisconsin,  by  authorizing 
the  corporation  of  its  own  creation  to  consolidate  with  one  of  the 
same  or  a  diflFerent  name,  incorporated  by  the  legislature  of  another 
State,  whose  charter  was  irrepealable,  thereby  lost  control  under 
the  reserved  power,  seems  altogether  untenable.  It  is  wholly  in- 
competent for  the  legislature  in  this  or  in  any  other  way  to  release 
or  destroy  the  reserved  power.  The  power  remains  by  the  consti- 
tution, whatever  the  legislature  may  say  or  do.  But  the  effect  of 
such  consolidation  was  not  to  change  or  affect  in  the  least  the  Wis- 
consin corporation  for  all  the  purposes  of  the  reserved  power. 
Speaking  of  a  like  case,  where  the  corporations  of  the  different 
States  had  been  authorized  by  laws  of  Massachusetts  and  Rhode  Is- 
land to  consolidate.  Judge  Story  says:  "Although  by  virtue  of  these 
several  acts,  the  corporations  acquired  a  unity  of  interest,  it  by  no 
means  follows  that  they  ceased  to  exist  as  distinct  and  different 
corporations.  Their  powers,  their  rights,  their  privileges,  their  du- 
ties, remained  distinct  and  several,  according  to  their  respective 
acts  of  incorporation."  Farnum  r.  Blackstone  Canal  Co.,  1  Sum- 
ner, 47,  62.  Such  still  continues  to  be  the  relation  of  the  Wiscon- 
sin corporation  to  the  State  of  Wisconsin,  by  which  it  was  created, 
notwithstanding  the  assent  of  the  legislature  of  the  State  to  its 
consolidation  with  a  corporation  created  by  the  State  of  Illinois,  or 
by  any  other  State.  It  is  still  subject  to  the  reserved  power,  and 
to  such  control  over  its  franchises  as  the  constitution  gives. 

Speaking  of  the  effect  of  the  consolidation  of  an  Illinois  railroad 
company  with  a  Wisconsin  railroad  company  under  the  authority 
of  acts  of  legislatures  of  each  State,  the  Supreme  Court  of  Illinois 
held:  ''While  it  created  a  community  of  stock  and  of  interest  be- 
tween the  two  companies,  it  did  not  convert  them  into  one  com- 
pany, in  the  same  way,  and  to  the  same  degree  that  might  follow 
a  consolidation  of  two  companies  within  the  same  State.  Neither 
Illinois  nor  Wisconsin,  in  authorizing  the  consolidation,  can  have 
intended  to  abandon  all  jurisdiction  over  its  own  corporation,  cre- 
ated by  itself.  Indeed,  neither  State  could  take  jurisdiction  over 
the  property  or  proceedings  of  the  corporation  beyond  its  own  lim- 
its, and,  as  said  by  the  court  in  The  0.  &  M.  R.  K.  Co.  v.  Wheeler, 
1  Black.,  297,  'a  corporation  can  have  no  existence  beyond  the  lim- 
its of  the  State  or  sovereignty  which  brings  it  into  life  and  endows 
it  with  its  faculties  and  powers.'  In  the  same  case  the  court  says 
that  a  corporation  cannot  be  created  by  the  co-operating  legisla- 
tion of  two  States,  so  as  to  be  the  same  legal  entity  in  both  States, 
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and  where  two  States  have  each  created  a  corporation  of  the  same 
name,  for  the  same  purposes^  and  composed  of  the  same  natural 
X>ersons,  it  must  nevertheless  be  considered  as  a  distinct  corporation 
of  each  State."  See  also,  McGregor,  qui  tarn,  v.  Erie  Railway  Co., 
35  N.  J.  Law  (6  Vroom),  115,  118,  and  cases  there  cited. 

In  conclusion  it  is  submitted  that  the  State  of  Wisconsin  has 
committed  no  wronsr,  violated  no  rule  or  principle  of  constitutional 
law,  state  or  national,  by  the  legislative  act  complained  of.  Nay  more, 
it  is  submitted  that  the  reproach  of  violating  the  principles  of  nar 
tional  justice  ought  not  to,  and  does  not  rest  upon  the  State. 
Whether  the  act  will  lessen  the  income  of  the  property  of  the  de- 
fendant company,  no  one  can  foresee.  This  is,  or  until  recently  has 
been,  matter  of  conjecture  merely.  Experience — actual  trials  thus 
far  had  under  the  act,  have  not  demonstrated  that  it  will  be  so.  On 
the  other  hand  it  is  believed  by  many,  whose  judgment  and  opinions 
are  based  on  careful  examination  and  study  of  statistics  and  com- 
parisons of  figures,  that  such  has  not  been  and  will  not  be  the  effect 
of  the  law.  It  is  believed  by  many,  well  able  to  judge,  that  the  in- 
comes and  earnings  of  the  railroads  of  Wisconsin  have  increased, 
and  will  continue  to  increase,  under  the  law.  But  should 
the  fact  be  otherwise  and  the  claim  of  the  plaintiffs  prove 
true,  the  State  will  be  the  first  to  recogTiize  it,  and  to 
correct  the  wrong  by  the  repeal  or  modification  of  the 
law.  The  honor  of  the  State,  her  sense  of  justice,  the  interests  and 
prosperity  of  her  people,  as  also  those  principles  of  law  to  which 
all  civilized  nations  must  yield,  will  all  equally  bind  the  State  to  do 
this,  and  these  are  obligations  from  which  she  wUl  never  seek  to 
escape.  They  are  obligations  which  could  not  be  disregarded  by 
the  State  without  forfeiting  her  honorable  position  among  the 
States  of  the  Union.  Let  it  be  shown  that  the  act  is  oppressive 
and  wrong  in  the  particulars  complained  of,  the  plaintiffs  will  not 
appeal  to  the  State  in  vain  for  redress.  Their  objections  will  be 
listened  to  with  respect,  and  examined  with  that  impartiality  and 
care  which  justice  and  equity  demand.  As  yet  it  is  believed  that 
the  conduct  of  the  State  nas  been  neither  undignified  nor  unjust, 
whilst  she  has  been  met  at  every  point  by  the  railway  companies, 
and  those  interested  in  them,  only  in  a  spirit  of  open  and  uncom- 
promising defiance  and  hate.  The  excited  popular  sentiment,  if 
any  such  exists  in  the  State  of  Wisconsin  against  railroad  corpora- 
tions, and  which  has  certainly  been  greatly  exaggerated,  is  attribut- 
able, therefore,  to  the  conduct  and  attitude  of  the  corporations  them- 
selves. The  cause  being  removed,  the  davs  of  calmer  judgnient 
and  wiser  counsels  will  soon  be  restored.  The  people  of  Wiscon- 
sin will  submit  to  anything  rather  than  a  sacrifice  of  their  honor, 
or  that  any  stain  should  rest  upon  their  name.  They  are  fully 
conscious  that  the  great  elements  of  public  liberty  lie  in  the  firm 
protection  of  private  vested  rights.  They  are  deeply  interested, 
too,  in  the  preservation  of  those  principles  by  which  such  rights 
shall  not  be  unsettled,  or  subjected  to  mere  popular  whim  or  ca- 
price, as  any  people  can  be;  and  yet  they  are  at  tne  same  time  sen- 
sible that  vested  rights,  so  called,  may  be  urged  to  such  extremes 
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as  to  become  grieyous  public  burdens,  and  inconveniences  intoler- 
able to  the  State.    Such,  they  submit,  is  the  character  of  the  rig^hta, 
improperly  so  denominated  here,  and  such  would  be  the  consequen- 
ces of  a  decision  upholding  them  as  claimed  by  the  plaintifik  in 
these  actions.    Cheerfully  submitting  their  rights  to  the  determin- 
ation of  this  honorable  court,  and  confiding  in  its  judgment^  the 
people  of  Wisconsin  cannot  believe  that  the  doctrine  of    vested 
rights  will  be  carried  to  such  danserous  extremes,  or  that  there   is 
to  be  any  presumption  here  that  the  State  is  incapable  of  guarding: 
her  own  honor,  or  will  pursue,  towards  her  own  corporations  or 
citizens,  any  but  an  enligntened,  liberal  and  just  policy. 

L.  S.  DfXON, 
Of  counsel  for  the  defendants. 
October  18, 1875. 
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BRIEF  OF  ARGUMENT  OF  L  C.  SLOAN, 


OF  COUNSEL  FOB  THE  RESPONDENTS  AND  DEFENDANTS  IN  ERROR. 


Abstract  of  Case. 

The  compIainaTits  are  non-residents  of  the  State  of  Wisconsin, 
and  are  owners  of  first-mortgage  bonds  of  the  Chicago  &  North- 
western Railway  Company.  They  file  their  bill  of  complaint  to  re- 
strain said  railway  company  from  obeyinj^;  and  the  defendants, 
George  H.  Paul.  Joseph  H.  Osbom,  and  John  W.  Hoyt,  who  are 
Railroad  Commissioners,  and  A.  Scott  Sloan,  who  is  Attorney-Gen- 
eral of  the  State  of  Wisconsin,  from  enforcing  a  law  of  the  State, 
(chapter  273,  laws  of  1874,)  which  limits  the  rate  of  charges  for 
transporting  passengers  and  freights  on  all  the  railroads  in  this 
State. 

The  bill  sets  out  the  various  acts  by  which  the  said  railroad  com- 
pany was  incoporated. 

That  the  company  was  authorized  to  borrow  money  and  to  ex- 
ecute mortgages  to  secure  the  payment  of  the  same. 

That  the  complainants  are  severally  the  owners  of  bonds  issued 
or  guaranteed  by  said  railroad  company  and  secured  by  mortgages 
upon  various  portions  of  its  railroad,  executed  in  pursuance  of  the 
laws  of  the  State. 

That  the  tariff  of  rates  charged  by  said  company  before  the  pass- 
age of  chapter  278,  laws  of  1874,  did  not  produce  sufficient  income 
to  pay  operating  expenses,  repairs,  interest  on  the  debt,  and  the  le- 
gal rate  of  interest  allowed  by  the  laws  of  this  State  to  its  stock- 
holders. 

Set«  forth  in  full  chapter  273,  laws  of  1874. 

That  the  enforcement  of  said  act  "  will  be  either  the  failure  of 
the  company  to  pay  its  bonded  debt  and  interest,  or  a  suspension  of 
the  operation  of  its  railroad  in  Wisconsin,  and  the  consequent  de- 
struction of  the  securities  held  by  the  complainants." 

That  the  classes  of  freight  established  oy  section  three  of  said 
act  are  different  from  the  classes  of  freight  established  by  the  laws  of 
Illinois,  Iowa,  and  Minnesota,  for  the  transportation  of  freight  up- 
on the  railroads  of  said  company  in  said  several  States,  and  thajk  it 
is  practically  impossible  to  carry  on  the  business  of  transporting 
freight  from  Wisconsin  to  either  of  the  other  States  mentioned. 

That  the  complainants  are  advised  that  the  enforcement  of  said  act 
would  impair  the  obligation  of  the  contract  entered  into  between 
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the  said  railway  company  and  the  complainants,  and  for  that 

son  the  said  law  contravenes  the  Constitution  of  the  United  States. 

That  said  act  is  in  violation  of  the  thirteenth  article  of  the  bill  of 
rights  of  the  constitution  of  the  State  of  Wisconsin,  viz: 

"  The  property  of  no  person  shall  be  taken  for  public  use  without 
just  compensation  therefor." 

That  tne  legislature  of  Wisconsin  had  no  constitutional  power  to 
pass  said  act. 

That  the  eighteenth  section  of  said  act  is  a  regulation  of  inter- 
State  commerce,  which  the  legislature  of  Wisconsin  had  no  power 
to  enact. 

That  said  railroad  company  has  never  accepted  said  act,  but  that 
it  will  be  obliged  to  accept  the  rates  ot  fare  and  freight  specified  in 
said  act,  or  cease  the  operation  of  its  road  in  Wisconsin,  unless  said 
act  shall  be  held  to  be  unconstitutional  and  void,  as  the  complain- 
ants are  advised  and  believe,  "and  in  either  event  the  security  which 
is  held  by  your  orators  severally  for  the  payment  of  the  bonds 
owned  by  them  would  be  wholly  destroyed.'  (Page  45.) 

Tnat  by  chapter  341,  laws  of  1874,  being  an  act  of  the  legislature 
of  Wisconsin,  parsed  March  12,  1874,  which  was  a  day  subsequent 
to  the  passage  of  said  chapter  273^  said  railroad  company  was  au- 
thorized to  charge  reasonable  rates;  and  submit  whether  said  first- 
named  act  did  not  repeal- the  latter. 

Also,  that  chapter  292,  laws  of  1874,  State  of  Wisconsin,  repeal- 
ed said  chapter  273,  laws  of  1874. 

That  George  H.  Paul,  Joseph  H.  Osborn,  and  John  W.  Hoyt 
have  been  appointed  railroad  commissioners  of  the  State  under  said 
chapter  273;  have  accepted  the  appointment,  and  entered  upon  the 
discharge  of  their  duties.  That  the  complainants  greatly  fear  that 
said  commissioners  will  proceed  to  classifj^  in  some  one  or  other  of 
the  classes  named  in  the  act,  the  articles  of  freight  which  are  not 
specifically  classified  by  the  act;  and  that  said  commissioners  will 
also  proceed  to  reduce  the  rates  of  freight  and  fare  upon  the  rail- 
raod  of  said  company,  unless  restrained  by  an  order  of  the  court. 

That  sundry  prosecutions  have  already  been  commenced  against 
the  agents  of  said  company,  at  different  places  in  the  State,  tor  al- 
leged violations  of  said  law  in  charging  greater  rates  of  toll  than 
those  prescribed  by  chapter  273;  that  said  agents  have  been  arrest- 
ed, and  would  have  been  imprisoned  if  the  company  had  not  pro- 
cured bail  for  them. 

That  the  Governor  of  the  State  has  issued  two  proclamations 
since  the  law  took  effect,  in  which  he  states  his  intention  to  enforce 
all  the  provisions  of  said  act  by  all  the  means  in  his  power;  and  in 
one  of  said  proclamations  requests  and  enjoins  all  district  attornevs 
promptly  and  vigorously  to  prosecute  to  conviction  and  punisn- 
ment,  all  offenders  against  said  law;  and  further  states  that  ''print- 
ed forms  and  instructions  for  the  prosecution  of  such  actions  will 
by  promptly  furnished  on  the  request  of  any  oflBcer  of  the  law  made 
to  the  Attorney-General  at  Madison." 

That  other  persons,  whose  names  are  unknown,  but  whom  leave 
is  asked  to  make  parties  when  discovered,   are  prepairing  and  in- 
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tending  to  bring  suit  against  said  company  for  the  purpose  of  en- 
forcing said  act.  That  said  company  will  be  harrassed  with  a  great 
multiplicity  of  suits,  and  its  business  seriously  injured  and  impair- 
ed, and  the  security  of  complainants  greatly  impaired  and  depreciar- 
ted,  unless  the  parties  named  shall  be  restrained. 

That  in  consequence  of  the  passage  of  said  chapter  273,  and  the 
proposed  enforcement  of  the  same  by  the-  said  Railroad  Commis- 
sioners and  the  Attorney-General,  and  the  arrest  of  the  agents  of 
said  railway  company,  tne  value  of  the  securities  held  by  the  com- 
plainants has  very  greatly  depreciated;  and  the  complainants  have 
applied  to  said  railway  company,  and  requested  it  to  cause  such 
legal  proceedings  to  be  instituted  in  its  name  as  would  effectually 
protect  the  rights  of  the  holders  of  the  bonds  of  said  railway  com- 
pany against  all  attempts  to  enforce  the  said  act,  either  through 
the  Railroad  Commissioners  or  by  prosecution  of  the  officers  of 
said  company,  because  the  enforcement  of  the  act  would  impair  the 
obligation  of  the  contract  made  by  the  said  railway  company  with 
the  nolders  of  said  bonds,  and  greatly  impair  the  value  of  their  ise- 
curities.  That  complainants  requested  said  company  to  consider 
the  fact  that  the  passage  of  the  act  had  already  greatly  depreciated 
the  value  of  said  bonds,  and  that  the  proposed  enforcement  of  said 
act,  in  the  way  contemplated  by  its  provisions,  must  inflict  irreme- 
diable injuiy  upon  the  property  which  stands  as  security  for  •the 
bonds  of  said  company.  But  said  company,  acting  through  its 
board  of  directors,  nave  declined  to  take  tne  steps  necessary  to  pro- 
tect the  rights  of  the  complainants,  either  by  the  institution  of  the 
necessary  legal  proceedings  or  in  any  other  manner. 

The  complainants,  therefore,  charge  that  the  defendants,  Geo.  H. 
Paul,  Josepn  H.  Osborn,  and  John  W.  Hoyt,  and  A.  Scott  Sloan, 
the  Attorney-General  of  said  State,  are  preparing  to  institute,  or 
cause  to  be  instituted,  a  great  multiplicity  of  suits  against  the  said 
railway  companj^  and  its  agents,  for  the  purpose  of  enforcing  the 
provisions  of  said  chapter  273;  and  unless  said  Railway  Commis- 
sioners and  Attorney-General  are  restrained  by  the  order  of  this 
honorable  court,  they  vrill  cause  a  great  number  of  suits  to  be  in- 
stituted against  the  local  agents  of  said  company,  which  suits  would 
greatly  em barras  said  company,  subject  it  to  heavy  expenses,  and 
compel  it,  in  whole  or  in  part,  to  suspend  its  business,  and  thereby 
.  impair  its  means  of  discharging  the  interest  due  complainants  and 
other  bond-holders.  ' 

The  complainants  further  charge  that  said  Railroad  Commis- 
sioners and  Attorney-General  are  preparing  to  have  the  agents  of 
said  railway  company,  a,long  all  the  line  of  its  railroad  in  Wiscon- 
sin, arrested  and  imprisoned  under  the  provisions  of  said  act,  and 
that  they  will  do  so  unless  restrained  by  order  of  this  honorable 
court,  and  that  if  the  agents  of  said  company  are  so  arrested  the 
said  company  will  be  compelled  either  to  operate  its  railroad  under 
said  act  in  such  manner  as  to  fail  to  raise  sufficient  revenue  to  pav 
the  necessary  running  expenses  thereof,  and  to  pay  for  keeping  sudh 
roads  and  their  equipments  in  a  proper  state  of  repair,  and  to  pay 
the  interest  on  its  bonds,  and  to  provide  a  proper  and  reasonable 
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sinking  fund  to  pay  the  principal  on  said  bonds,  or  to  cease  from 
operating  said  railroads  altogether,  and  in  either  case  the  value  of 
the  stock  (bonds)  owned  or  held  or  represented  by  said  complainsLiits, 
would  be  greatly  depreciated  or  wholly  destroyed. 

Prayer,  that  the  railroad  company  may  be  enjoined  from  accept- 
ing the  act  or  complying  with  its  terms  in  operating  their  road. 

That  the  Railroad  Commsssioners  be  enjoined  firom  fixing  rates 
or  classifying  freight;  and, 

That  the  Railroad  Commissioners  and  Attorney-General  may  be 
enjoined  from  arresting,  or  causing,  or  aiding,  or  abetting  in  the 
arrest  of  any  agent  of  said  railway  company,  or  from  instituting 
or  causing  to  be  instituted  against  said  company,  its  agents  or  offi- 
cers, any  suit  or  proceeding  to  enforce  the  said  chapter  273. 

To  this  bill  the  Railroad  Commissioners  and  Attorney-General 
interposed  a  general  demurrei*  for  want  of  equity. 

The  demurrer  was  sustained,  and  a  decree  dismissing  the  com- 
plaint entered,  reserving  the  rights  to  the  defendants  to  raise  any 
question  as  to  the  jurisdiction  of  the  circuit  court  or  otherwise, 
which  they  might  think  proper. 

Points^  and  Authorities, 

I. 

The  circuit  court  had  no  jurisdiction  of  this  cause,  because  the 
State  was  the  real  party  in  interest. 

The  defendants  are  only  nominal  parties.  The  relief  really  sought 
is  to  enjoin  the  State  from  testing  in  its  own  courts  the  validity  of 
one  of  its  own  laws. 

By  the  eleventh  amendment  to  the  Constitution  of  the  United 
States,  the  State  cannot'  be  made  a  party.  The  same  exemption 
should  be  extended  to  the  officers  or  agents  of  the  State  unless  they 
do  or  threaten  to  do  some  act  for  whicn  an  action  should  lie  against 
them  personally. 

This  case  is  distinguished  from  all  the  reported  cases,  in  which 
this  court  has  decided  that  United  States  circuit  courts  had  juris- 
diction of  action  against  the  officers  and  agents  of  States  in  this; 
that,  in  all  those  cases  some  acts  have  been  committed  or  threaten- 
ed which  would  have  rendered  the  officer  or  agent  personally  liable, 
in  an  action  brought  by  the  partj^  injured  by  such  act.  But  here 
the  only  allegations,  in  substance,  are  that  the  Attorney-General 
will  institute  proceedings  in  the  courts  to  have  the  validity  of  the 
law  determined,  and  if  valid  to  have  the  penalties  enforced,  and 
that  the  Railroad  Commissioners  will  classify  freights,  and  fix  rates 
for  transportation  of  such  as  are  not  definately  fixed  by  the  law, 
and  that  the  Attorney-General  and  commissioners  intend  to  prose- 
cute the  agents  of  the  company  in  the  courts,  to  enforce  the  penal- 
ties given  by  the  law. 

It  will  be  observed  that  there  is  no  allegation  that  either  the  At- 
torne3'-General  or  commissioners  have  done  any  acts  on  which  the 
fears  and  conclusions  of  the  complainants  are  based. 
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This  court  wiU  take  judicial  notice  of  the  public  statutes  of  Wis- 
consin, and  therefore  know  that  neither  chapter  273,  laws  of  1 874, 
nor  any  other  statutes  of  the  State  imposes  the  duty  of  prosecut- 
ing the  agents  of  the  company  for  violation  of  that  act,  upon  either 
the  Attorney-General  or  Railroad  Commissioners,  and  it  is  submit- 
ted that  the  allegations  are  not  suGScient  to  warrant  the  court  in 
concluding  that  these  oflBcers  are  about  to  do  any  of  the  acts  which 
the  complainants  fear  they  mav  do.  But,  however,  that  may  be, 
the  allegations  in  the  bill  furnish  no  sufficient  grounds  for  the  cir- 
cuit court  to  assume  jurisdiction  of  the  cause,  or  to  enjoin  those 
State  officers  from  performing  their  duty  to  the  State  as  required 
by  the  law. 

There  is  no  pretense  that  they  intend  to  take  or  in  any  way  in- 
terfere with  the  property  of  the  railroad  company,  or  to  do  any  act 
for  which  an  action  at  law  could  be  maintained  against  them  per- 
sonally. 

In  Osbom  vs.  U.  S.  Bank,  (9  Wheat.,  738,)  the  money  of  the 
bank  had  been  actually  taken  and  was  then  in  the  possession  of 
the  defendants.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  says,  page  842: 

"  It  is  admitted  that  the  privilege  of  the  principal  is  not  commu- 
nicated to  the  agent;  for  the  appellants  acknowledge  that  action  at 
law  would  lie  against  the  agent,  in  which  full  compensation  ought 
to  be  made  for  the  injury.  It  being  admitted,  then,  that  the  agent 
is  not  privileged  by  his  connection  with  his  principal,  that  he  is  re- 
sponsible for  his  own  act,  to  the  full  extent  of  the  injury,  why 
should  not  the  preventive  power  of  the  court  be  applied  to  him? 
Why  may  it  not  restrain  him  from  the  commission  of  a  wrong 
which  it  would  punish  him  for  committing?  *  *  *  *  Now, 
if  the  party  before  the  court  would  be  responsible  for  the  whole 
injury,  why  may  it  not  be  restrained  from  its  commission  if  no  other 
party  can  be  brought  before  the  court?  *  *  *  *  Wjn  Jt  be 
said  the  action  of  trespass  is  the  only  remedy  given  for  the  injury? 
Can  it  be  denied  that  an  action  on  the  case  for  money  had  and  re- 
ceived to  the  plaintiff's  use  might  be  maintained  ?  We  think  it 
cannot;  and  if  such  an  action  might  be  maintained,  no  plausable 
reason  suggests  itself  to  us  for  the  opinion  that  an  injunction  may 
not  be  awarded  to  restrain  the  agent  with  as  much  propriety,  as  it 
might  be  awarded  to  restrain  the  principal,  could  the  principal  be 
made  a  party." 

It  is  apparent  that  there  is  a  wide  difference  in  the  facts  between 
that  case,  and  the  one  at  bar.  Here  there  is  no  allegations  that  the 
Attorney-General  or  Railroad  Commissioners,  contemplate  doing 
any  act  which  ^ould  make  them  amenable  to  an  action  brought  by 
either  the  complainants  or  the  railroad  company  in  any  form  or  in 
any  court.  But  it  is  proposed  to  the  United  States  circuit  court,  to 
invade  the  offices  in  the  State  Capitol,  and  there  suspend  the  func- 
tions of  the  State  officers,  and  to  silence  the  Attorney-General  in 
the  courts  of  the  State  by  injunction.  As  well  might  the  United 
States  circuit  court  have  enjoined  the  Governor  from  approving  the 
law,  or  the  legislature  from  passing  it,  upon  the  allegation  that  its 
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passage  or  approval  would  injuriously  affect  the  securities  of  the 
comolainaiits. 

There  is  also  a  wide  difference  between  the  character  of  the  par- 
ties in  the  two  eases.  In  the  reported  case  the  complainant  was  the 
fiscal  agent  of  the  United  States,  created  and  invested  vrith  its 
powers  and  rights  by  act  of  Congress,  and  the  case .  involved  an  in- 
quiry as  to  public  rights.  The  chief  justice  states  the  question  on 
page  849,  as  follows: 

'*The  question,  then,  is.  whether  the  Constitution  of  the  United 
States,  has  provided  a  tribunal  which  can  peacefully  and  rightfully 
protect  those  who  are  employed  in  carrying  into  execution  the  laws 
of  the  Union  from  the  attempts  of  a  particular  State  to  resist  the 
execution  of  those  laws." 

In  the  case  at  bar  private  right  is  alone  involved — rights  affecting^ 
only  the  State  and  one  of  its  own  corporations,  or  what  is  the  same 
thing,  the  creditors  of  such  corporation. 

This  straining  after  power  by  the  Federal  circuit  courts  can  only 
be  excused  upon  the  injurious  assumption  that  the  courts  of  the 
State  are  either  incapable  or  unwilling  to  admisister  justice  fairly 
and  impartially.  The  case  of  Dodge  vs.  Woolsey,  18  Howard.  331, 
also  differs  from  the  one  at  bar,  in  this,  that  the  defendant,  Dod^, 
as  tax-collector  threatened  to  seize  the  money  or  property  of  flie 
bank  and  thus  to  commit  an  act  which  would  have  made  him  liable 
in  an  action  of  trespass,  or  for  monej'  had  or  received,  thus  bring- 
ing the  case  within  the  principle  laid  do^n  in  Osbom  vs.  The 
Bank,  supra. 

But  here  neither  the  classifying  freights  nor  fixing  the  tolls  there- 
for, nor  the  commencement  of  proceedings  in  court,  would  have 
been  any  interference  with  the  rights  of  tne  property  of  the  com- 
plainants or  of  the  company,  or  rendered  the  Commissioners  or 
Attorney-General  liable  to  an  action.  The  allegation  that  the  Com- 
missioners and  Attorney-General  were  about  to  prosecute  the  agents, 
states  a  conclusion,  which  could  only  rightfully  be  drawn  from 
facts,  that  is  from  their  own  acts  or  sayings,  none  of  which  are 
stated,  for  the  simple  reason  that  none  existed.  Courts  of  equity 
ought  not  to  issue  injunctions  upon  such  loose  statements  of  men- 
tal conclusions.  The  facts  from  which  the  pleader  draws  his  conclu- 
sions should  be  stated. 

We  therefore  protest  against  the  exercise  of  the  jurisdiction 
claimed  for  the  circuit  court  in  this  case  as  being  an  unwarranted 
invasion  of  the  sovereignty  of  the  State,  and  an  unnecessary  and 
dangerous  encroachmient  on  State  rights. 

II. 

Chapter  273,  laws  of  1874,  is  valid.  The  legislature  possessed  the 
constitutional  power  to  enact  it. 

Upon  the  subject  of  corporations  the  constitution  of  Wisconsin 
is  as  follows: 

Article  XI,  Sec,  1.  "Corporations  without  banking  powers  or 
privileges  may  be  formed  under  general  laws,  but  shall  not  be  ere- 
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ated  by  special  act  except  for  muoicipal  purposes,  and  in  cases 
where,  in  the  judgment  of  the  legislature,  the  object  of  the  corpor- 
ation cannot  be  attained  under  general  law.  All  general  laws  or 
special  acts  enacted  under  the  provisions  of  this  section  may  be 
altered  or-  repealed  by  the  legislature  at  any  time  after  their  pas- 
sage." 

The  power  reserved  to  the  legislature  to  alter  or  repeal  acts  of  in- 
corporation is  in  its  terms  unlimited;  the  object  of  this  reservation 
of  power  is  well  known.  Since  the  decision  of  the  Dartmouth- 
College  case,  in  1819,  in  which  this  court  held  that  a  charter  of  in- 
corporation was  in  the  nature  of  grant  creating  a  contract,  beyond 
the  power  of  the  legislature  to  impair,  many  of  the  States  have,  by 
general  statutes,  special  clauses  in  corporate  charters,  or  by  consti- 
tional  provisions,  sought  to  re-establish  over  such  corporations  the 
legislative  control  which  has  always  existed  in  England,  and  which 
previous  to  that  decision  was  supposed  to  exist  in  this  country. 

The  language  employed  to  reserve  this  power  in  the  constitution 
of  Wisconsin  is  so  plain  and  unambiguous,  the  intention  is  so  obvi- 
ous, and  the  object  sought  to  be  attained  so  evident,  that  the  ques- 
tion whether  the  legislature  of  the  State  has  the  power  to  limit  the 
tolls  and  charges  of  corporations  can  hardly  be  considered  debatable. 

Twenty  years  ago,  before  any  of  the  complainants  had  invested 
money  in  the  securities  of  the  railroad  corporations  of  the  State, 
the  Supreme  Court  of  Wisconsin  had  occasion  to  state  the  true  con- 
struction and  effect  of  the  provision  in  our  constitution  reserving 
to  the  legislature  power  to  alter  and  repeal  acts  of  incorporation. 
In  Pratt  vs.  Brown,  3  Wis.,  603,  decided  in  June,  1854,  the  court 
say,  p.  611 : 

'The  doctrine  that  a  charter  of  incorporation  conferring  certain 
franchises  upon  a  company  or  individual  was  in  the  nature  of  a 
grant,  and  hence,  protected  from  encroachment  or  attack  by  the 
shield  of  the  Federal  (Constitution,  which  prohibits  the  States  from 

f>assingany  laws  impairing  the  obligation  of  contracts,  was  estab- 
ished,  after  elaborate  argument  and  on  full  consideration,  by  the 
Supreme  Court  of  the  United  States,  in  the  Dartmouth  College 
case.  This  doctrine  has  since  that  decision  been  generally  acqui- 
esced in  by  nearly,  if  not  quite,  all  the  State  courts  in  the  Union. 
It  is  competent,  nevertheless,  for  each  State,  by  constitutional 
regulation  or  specific  legislative  enactment,  to  reserve  the  power  to 
modify  or  repeal  all  such  acts  of  incorporation. 

''When  the  power  of  modification  or  repeal  is  reserved,  either  in 
the  one  mode  or  the  other,  it  is  obvious  that  the  grantees  must  rely, 
for  the  perpetuity  and  integrity  of  the  franchises  granted  to  them, 
solely  upon  the  faith  of  the  sovereign  grantor.  Hence,  since  the 
decision  of  the  Dartmouth-College  case,  some  of  the  States,  and  our 
own  among  the  number,  have  by  constitutional  provisions  reserved 
to  their  legislatures  the  right  of  modification  or  repeal  of  all  special 
acts  of  incorporation,  and  all  such  corporations  now  rest  upon  the 
faith  of  the  State,  taking  care  to  deserve  its  favor  or  command  its 
justice  by  observing  strictly  the  limit  of  their  powers,  and  accom- 
plishing by  all  legitimate  means  the  object  of  their  creation.'' 
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This  is  a  very  just  and  clear  exposition  of  the  meaning  and  scope 
of  the  reserved  power,  and  was  early  notice  to  all  who  might  desire 
to  invest  in  the  stock  or  securities  of  corporations  existing  under 
the  laws  of  Wisconsin,  that  such  corporations  were  under  the  ab- 
solute control  of  the  legislature,  and  that  their  franchises  might  be 
restricted  or  their  charters  repealed  at  any  time  at  the  will  of  the 
legislature. 

The  adjudication  of  the  courts  of  the  other  States  and  of  this 
court  are  all  in  harmony  with  the  interpretation  given  to  the  pow- 
er reserved  over  corporations  in  similar  language  in  the  laws  and 
constitutions  of  other  States. 

In  Massachusetts,  Crease  vs,  Babcock,  23  Pick.,  334,  a  bajik  of 
which  the  defendant  was  a  stockholder,  had  been  incorporated  with 
power  to  repeal,  reserved  only  in  case  of  some  violation  of  the  char- 
ter, or  other  default.    In  that  State  stockholders  were  only  liable 
individually  on  the  expiration  of  the  charter,  and  the  defendant  in- 
sisted that  under  the  clause  reserving  the  right  to  repeal  the  char- 
ter the  default  of  the  bank  must  first  be  ascertained  and  determin- 
ed by  the  courts,  and  until  that  were  done  the  legislature  could  not 
exercise  the  power  of  repeal;   but  the  court  held  that  the  accept- 
ance of  the  charter  made  a  compact  under  which  the  legislature 
could  repeal,  ^^and  the  grantees  could  have  no  reason  to  complain 
of  the  execution  of  their  own  contract."    The  court  also  held,  that 
they  would  presume  the  contingency  upon  which  the  right  to  re- 
peal  depended  had  happened. 

In  Roxbury  vs,  Boston  &  P.  R.  R.  Co.,  6  Cush.,  424,  the  object  of 
the  bill  was  to  require  the  defendant  to  erect  a  bridge  along  the 
highway  over  the  track  of  defendant.  The  defendant  resist^  on 
the  ground  that  the  legislature  could  not  impose  this  burden  on 
the  company. 

On  page  433,  the  court  say: 

"  If  this  act  adds  anything  or  makes  more  explicit  the  duty  im- 
posed by  the  act  of  incorporation,  it  aflfects  the  remedy  only,  and 
perhaps  would  be  within  the  competency  of  the  legislature  without 
any  reservation  of  the  power  of  amendment,  but  if  otherwise  it  was 
fully  warranted  by  the  reservation  made  by  the  statutes  of  1830, 
C,  81." 

In  Commissioners  vs.  Holyoke  W.  P.  Co.,  104  Mass.,  446,  the  de- 
fendants were  the  owners  by  purchase  of  a  dam  across  the  Con- 
necticut River,  erected  by  the  Hadley  Falls  Co.,  under  a  charter 
passed  in  1848,  which  provided  that  the  company  should  pay  such 
damages  to  the  owners  of  fishing  rights  then  existing  above  the 
dam,  as  might  be  assessed  by  the  county  commissioners,  and  such 
damages  were  dulv  assessed  and  paid. 

It  was  proved  tnat  since  the  building  of  the  dam  the  number  of 
shad  below  the  dam  had  gradually  diminished;  that  a  small  but  ap- 
preciable portion  of  the  decrease  was  due  to  the  dam. 

The  commissioners  determined  that  the  defendants  should  put  in 
fish-ways.  This  they  refused  to  do  on  the  ground  that  the  legisla- 
ture had  no  power  under  the  circumstances  to  require  them  to  put 
in  fish-ways  because  it  would  impair  the  obligation  of  the  contract 
contained  in  the  charter. 
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The  court  sav,  page  448: 

^^  In  England,  where  the  power  of  the  legislature  are  unfettered 
by  a  written  constitution,  and  no  act  of  a  prior  parliament  can 
abridge  the  power  of  a  subsequent  one,  there  could  be  no  doubt  of 
the  authority  to  pass  a  statute  requiring  the  owner  of  any  dam  to 
erect  and  maintain  such  fish-ways  as  commissioners  appointed  for 
that  purpose  might  prescribe.  1  Bl.  Com.,  90,  160,  161;  Hodgelon 
vs.  Little,  14  C.  B.,  (N.  S.,)  Ill,  16  C.  B.,  (N.  S.,)  198;  RoUe  vs. 
Whyte,  Law  Rep.,  3  Q.  B„  286, 306. 

In  the  United  States  it  has  been  settled  for  more  than  half  a  cen- 
tury by  the  decision  of  the  Supreme  Court  that  a  grant  or  charter 
from  a  State  legislature  is  a  contract  within  the  meaning  of  the 
articles  of  the  constitution  which  declare  that  no  State  shall  pass 
any  law  impairing  the  oblkation  of  contracts.  Fletcher  ys.  Peck, 
6  Cranch,  87;  Tenett  vs.  Taylor,  9^Cranch,  43;  Dartmouth  College 
vs.  Woodward,  4  Wheat.,  518.  In  a  still  earlier  case,  Chief  Justice 
Parsons  delivering  the  Judgment  of  this  court,  clearly  stated  the 
true  rule,  saying:  *^  We  are  satisfied  that  the  rights  legally  vested 
in  this  or  in  any  corporation  cannot  be  controlled  or  destroyed  by 
any  subsequent  statute  unless  a  power  for  that  purpose  be  reserved 
to  the  legislature  in  the  act  of  incorporation.^^  Nales  vs.  Stetson, 
2  Mass.,  143,  146. 

But  no  act  of  the  legislatures  is  to  be  declared  invalid  by  the 
courts  as  a  violation  of  a  paramount  and  controlling  article  of  the 
constitution  unless  the  repugnancy  between  the  two  is  manifest 
and  unavoidable.  When  a  statute  has  been  passed  with  all  the 
forms  requisite  to  ^ive  it  the  force  of  law,  it  must  be  regarded  as 
valid  unless  it  can  he  clearly  shown  to  be  in  conflict  with  the  con- 
stitution. Fletcher  vs.  Peck,  6  Cranch,  87,  128;  Dartmouth  Col- 
lege vs.  Woodward,  4  Wheat.,  518,  626;  Norwich  vs.  County  Com- 
missioners, 13  Peck,  60." 

It  will  be  noticed  that  in  this  case  the  decision  in  the  case  of  the 
Essex  Co.,  13  Gray,  239,  is  so  far  modified  that  it  is  held  that  if  the 
fisheries  below  the  dam  were  injured  whilst  compensation  was  made 
for  the  fishing  rights  above  the  dam,  it  was  competent  for  the  legis- 
lature to  require  that  fish-ways  be  made,  notwithstanding  the  for- 
mer act  of  tne  legislature,  provided  that  the  company  should  be  re- 
lieved from  the  burden  of  making  fish-ways  on  payment  of  compen- 
sation for  the  fishing  rights  above  the  dam,  adopting  in  this  re- 
spect the  views  of  this  court  in  reference  to  the  case  of  the  Essex 
Company  as  expressed  in  Lyman  vs.  Holyoke  Co.,  15  WaJ.,  600. 

In  Parker  vs.  Metropolitan  R.  R.  Co.,  109  Mass.,  506,  the  same 
question  as  presented  by  the  case  at  bar,  came  before  the  court  for 
adjudication. 

The  East-Boston  Ferry  Company  was  incorporated  in  1852.  The 
charter  provided  that  the  company  ^^  shall  be  allowed  to  collect  and 
receive  such  tolls  as  the  said  mayor  and  aldermen  (of  Boston)  shall 
determine;  provided,  however^  that  the  rates  of  ferriage  shall  never 
be  so  much  reduced  as  to  reduce  the  yearly  dividends  of  said  com- 
pany to  an  amount  less  than  eight  per  cent,  on  the  amount  of  capi- 
tal stock  actually  invested."    Tne  rat^s  of  ferriage  were  established 
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at  three  cents  for  adult  passengers,  and  two  cents  each  for  children. 
by  the  mayor  and  aldermen  of  Boston,  by  an  order  passed  October 
4  1869.  The  lejcislature,  in  1864,  passed  an  act,  chapter  226,  §  26, 
limiting  the  rate  of  toll  to  one  cent  for  each  passenger. 

By  an  act  passed  in  1830,  the  legislature  reserved  the  rig^ht  to  al- 
ter, amend,  or  repeal  every  act  of  incorporation  at  pleasure. 

The  court  held  that  the  ferry  company  accepted  their  charter 
subject  to  this  reserved  power  as  one  of  the  terms  or  conditions  created 
by  it,  and  on  page  509  say:  "  The  power  of  regulating  tolls  upon  in- 
corporated  ferries,  bridges,  and  turnpikes,  has  been  constantly  ex- 
ercised  by  the  legislature.  The  great  object  of  such  corporations  is 
the  accommodation  of  public  travel;  and  most,  if  not  all,  the  char- 
ters  creating  them  contain  provision  for  the  regulation  of  the  tolls 
they  are  entitled  to  charge  the  public.  The  charter  of  the  iEasi- 
Boston  Ferry  Company  contains  such  provisions.  The  legislation 
in  question,  therefore,  is  not  upon  a  subject  foreign  to  the  provis- 
ions of  the  charter  or  the  objects  of  the  grant.  It  is  strictly  an  al- 
teration or  amendment  of  stich  provisions,  and  it  is  designed  to  pro- 
mote the  chief  object  of  the  grant. 

We  have  no  doubt  it  was  competent  for  the  legislature,  under  the 
power  reserved  to  alter  or  amend  this  charter,  to  pass  the  law  we 
are  considering,  and  that  from  its  passage  it  fixed  the  rate  of  toll 
which  the  ferry  company  was  entitled  to  exact  for  passengers  car- 
ried over  their  ferry  in  the  cars  of  the  defendant." 

The  acts  of  incorporation  under  which  the  Chicago  &  North  wes-. 
tern  Railway  Company  was  organized  contain  provisions  in  regard 
to  the  tolls  they  are  entitled  to  charge.  In  Exhibit  I,  page  81,  sec- 
tion 6,  confers  the  right  on  the  company  thereby  created,  "  to  de- 
mand and  receive  such  sum  or  sums  of  money  for  the  transporta- 
tion of  persons  and  property,  and  for  the  storage  of  property,  as  it 
shall  from  time  to  time  deem  reasonable." 

In  exhibit  Q,  page  35,  section  7,  the  company  thereby  created  is 
authorized  ^'  to  regulate  the  amount  of  tolls  and  the  manner  of 
collecting  the  same  for  such  transportation,"  &c- 

The  right  to  charge  toll  is  derived  from  the  act  of  incorporation 
of  this  company,  and  does  not  exist  except  by  virtue  of  such  acts. 

Chapter  273,  of  laws  of  Wisconsin,  1874,  is,  in  the  language  of 
the  opinions  last  cited,  "  strictlv  an  alteration  of  such  provisions," 
as  confer  upon  the  company  the  right  to  charge  tolls.  It  substi- 
tutes for  the  discretion  of  the  company  to  fix  rates.  The  rates 
prescribed  by  the  act  and  those  to  be  fixed  by  the  Railroad  Com- 
missioners. 

In  New  York  the  cases  are  equally  clear  and  explicit. 

In  McLaren  vs.  Rennington,  1  Paige,  102,  the  legislature  of  New 
Jersey  had  incorporated  a  bank  to  continue  not  exceeding  twenty- 
one  years,  with  a  proviso  that  it  should  be  lawful  for  the  legisla- 
ture at  any  time  to  repeal  the  charter.  As  a  consideration  for  the 
charter,  $25,000  was  paid  by  the  banking  company  to  the  State. 
The  bank  was  organized  in  June,  1824,  paid  the  $25,000,  and  com- 
menced operations.  In  November  following,  the  legislature  re- 
pealed the  act  of  incorporation,  and  the  court  held,  Walworth, 
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ctancellor,  not  only  that  the  power  to  repeal  existed  under  the  re- 
servation, but  that  the  court  would  not  presume  it  to  have  been 
improperly  exercised. 

In  the  matter  of  Oliver  Lee  Bank,  21st  N.  Y.,  9,  the  bank  was 
organized  in  1844,  under  the  general  banking  law  of  1838,  which 
exempted  the  stockholders  from  personal  liability  and  become  in- 
solvent in  1857. 

The  14th  section  of  the  articles  of  association  is  in  the  follow- 
ing words: 

^'  The  shareholders  of  this  association  shall  not  be  liable  in  their 
individual  capacity  for  any  contract,  debt,  or  engagement  of  the 
association,"  and  the  certificate  of  incorporotion  contained  a  simi- 
larprovision. 

The  constitution  of  the  State,  adopted  in  1846,  contained  a  pro- 
rision  imposing  personal  liability  on  the  stockholders  of  banks. 

The  right  was  reserved  in  the  general  banking  law  of  1838,  to 
alter  or  repeal  it  at  any  time.  The  court,  Denio,  justice,  page  16, 
speaking  of  the  reserved  power,  say:  "This,  according  to  one  view, 
is  the  reservation  of  a  right  only  to  change  or  repeal  it  prospect- 
ively, from  the  passage  of  the  modifying  or  repealing  law,  so  that 
the  association  which  had  been  organized  in  the  meantime  would 
remain  unaffected  by  such  modification  or  repeal.  On  the  other 
hand  it  is  insisted  that  it  enabled  the  legislature  to  deal  with  the 
associations  as  though  they  were  directly  established  by  a  statute, 
containing  in  itself  the  usual  reservation.  I  am  of  opinion  that 
the  latter  is  the  correct  view. 

By  the  revised  statutes,  the  charter  of  every  corporation  there- 
after to  be  granted  by  the  legislature,  was  declared  to  be  subject  to 
alteration,  suspension,  or  repeal,  in  the  discretion  of  the  legisla- 
ture, (1  R.  S.,  600,  8.)  This  provision  incorporated  itself  into  and 
became  a  part  of  every  special  charter  which  was  itself  silent  as  to 
the  power  of  repeal  or  change." 

After  holding  that  the  adoption  of' the  constitution  of  1848,  con- 
taining the  provision  which  imposed  personal  liability,  was  an 
alteration  of  the  charter  of  the  Oliver  Lee  Bank,  on  the  question 
as  to  the  right  of  the  State  to  impose  personal  liability  on  the 
stockholders  withont  their  consent,  the  court  say,  page  21: 

"But  they  had  voluntarily  consented  to  become  stockholders, 
upon  the  conditions  held  out  by  the  general  banking  law;  one  of 
these  conditions  was  that  the  legislature  might  amend  and  alter 
the  act,  and  in  that  way  change  and  modify  the  constitution  of  the 
corporation.  A  change  under  this  reservation  to  alter  might  render 
their  investment  more  or  less  profitable  and  their  position  more  or  less 
hazardous.  Whatever  perils  it  entailed  they  consented  to  assume. 
Stockholders  cannot  put  in  the  plea,  mow  hie  fcedera  veni;  for  al- 
though they  have  not  by  a  direct  act  become  parties  to  the  con- 
tracts of  the  association,  they  have  conferred  powers  upon  others 
to  contract  to  a  limited  extent  in  their  behalf.  In  the  first  place, 
they  have  empowered  the  corporation  to  affect  their  individual  in- 
terests to  the  extent  of  the  corporate  authority,  and  then  they  have 
agreed  that  the  corporate  power  may  be  changed  by  the  legisla- 
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ture.        »  *  *        rpj^g  superadded  liability  is  as  clearly 

within  their  contract  as  that  incurred  in  the  first  instance,  for  it 
has  been  incurred  according  to  an  arrangement  to  which  they  wei« 
parties.  In  the  two  cases  referred  to  in  Eernan  reports,  (1  Eem., 
102;  4  Kern.,  336,)  the  defendants  insisted  that  they  had  neTer 
contracted  to  embark  their  money  in  the  enterprises  which  were 
being  actually  prosecuted  by  the  directors,  but  the  answer  which 
this  court  gave  was  that  they  had  voluntarily  embarked  their 
credit  in  corporations  whose  powers  were  liable  to  be  enlarged  by 
the  leffislature/' 

In  wic  matter  of  the  Reciprocity  Bank,  22  N.  Y.  9.  This  bank 
was  incorporated  in  1834.  By  a  special  charter  which  contained  a 
provision  that  the  legislature  might  ^*  at  any  time  alter,  modify,  or 
repeal  the  same,'^  no  personal  liability  was  imposed  on  the  stock- 
holder by  the  original  charter.  The  same  question  was  presented 
as  in  the  Oliver  Lee  Bank  case,  supra^  whether  the  constitution  of 
1846  and  general  statute  of  1849  had  the  effect  to  alter  the  charter 
and  impose  upon  the  stockholders  personal  liability  for  the  corpo- 
rate debts.  Keferring  to  the  case  of  the  Oliver  Lee  Bank,  the  court 
say,  page  3: 

"  In  holding  that  a  personal  liability  could  be  lawfully  imposed 
upon  the  shareholders  of  that  bank,  the  decision  was  placed  upon 
the  reserved  right  to  alter  or  repeal  the  general  act  under  whicn  it 
was  organized.  In  the  present  case,  as  well  as  in  that,  the  exercise 
by  the  legislature  of  the  power  in  question  is  certainly  none  the 
less  effectual  because  it  has  the  super-added  sanction  of  a  constitu- 
tional provision.  Nor  can  a  constitutional  provision,  declaratory 
of  a  change  in  the  principles  of  a  corporate  organization,  be  said  to 
affect  or  impair  a  charter  which,  in  its  own  terms,  admits  of  the 
very  change  declared.  If  the  legislature,  in  pursuance  of  a  right 
reserved,  may  alter  or  repeal  the  charter  of  a  corporation  without 
violating  the  obligation  of  a  contract,  the  same  thing,  I  apprehend, 
may  be  done  by  the  people  when  they  establish  the  fundamental 
law  of  the  State." 

The  alteration  in  the  last  two  cases  cited  was  of  a  vital  character, 
when  it  is  considered  that  profit  is  the  controlling  motive  which 
induces  investment  in  the  stock  and  securities  of  corporations;  here 
was  a  buiden  of  personal  liability  imposed  which  might  be  and  was 
of  a  very  onerous  and  perhaps  ruinous  character  to  the  stockhold- 
ers. Not  only  was  the  money  invested  in  the  stock  lost,  but  thev 
were  called  upon  to  part  with  a  portion  of  their  fortunes  which 
they  never  intended  to  place  in  jeopardy  by  becoming  stockholders. 
In  the  first  case,  to  the  suggestion  that  if  the  stockholders  did  not 
desire  to  take  the  risk  of  the  new  and  extended  liability  imposed, 
they  might  surrender  their  franchise  and  stop  business,  it  was 
answered  that  the  parties  litigating  before  the  court  were  a  minori- 
ty of  the  stockholders  and  were  powerless  to  prevent  a  continuance 
of  the  business  of  the  bank  as  against  the  determination  of  the  ma- 
jority of  the  stockholders.  To  this  it  was  replied  that  that  was 
one  of  the  risks  assumed  in  becoming  stockholders  and  they  could 
not  complain  that  one  of  the  conditions  of  the  agreement  they  had 
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made  was  being  executed,  however  onerous  and  disastrous  it  might 
prove. 

We  might  cite  the  decisions  of  other  States,  but  it  is  deemed  un- 
necessary in  view  of  the  fact  that  the  question  of  the  extent  of  such 
reserved  power  has  been  so  often  and  fully  considered  recently  by 
this  court  that  we  do  not  regard  it  as  an  open  question.  The  case 
of  the  Oliver  Lee  Bank,  supra^  was  appealed  to  this  court  and  is 
reported  under  the  title  of  Sherman  vs.  Smith,  1  Black,  587.  The 
decision  of  the  court  of  appeals  of  New  York  was  fully  sustained, 
this  court  saying  on  page  593: 

"Now  the  32d  section,  which  reserved  to  the  legislature  the  pow- 
er to  alter  or  repeal  the  act  by  necessary  construction,  reserved  the 
power  to  alter  or  repeal  all  or  any  one  of  these  terms  or  conditions  or 
rules  of  liability  prescribed  in  the  act." 

Pennsylvania-College  cases,  13  Wal.,  190. 

In  1802,  the  legislature  chartered  a  college  by  the  name  of  Jef- 
ferson College.  Section  1  provided  "that  there  be  and  hereby  is 
erected  and  established  in  Cannonsberg^  &c.,  a  college,"  &c. 

Power  to  alter  was  reserved  by  section  5,  as  follows:  "And  the 
same  (the  charter)  shall  not  be  altered  or  alterable  by  any  ordinance 
or  law  of  said  trustees,  nor  in  any  other  manner  than  by  an  act  of 
the  legislature  of  this  commonwealth." 

By  an  act  of  the  legislature,  passed  March  4,  1865,  JefiTerson 
College  was  united  with  a  college  at  Washington,  in  the  same  county, 
into  one  corporation,  providing  for  the  education  of  certain  classes 
of  the  students  in  each  college-building,  and  dissolving  the  original 
corporation,  except  so  far  as  was  necessary  to  close  up  its  business. 

By  an  act  passed  February  26, 1869,  the  several  departments  of 
the  consolidated  corporations  were  authorized  to  be  located  either 
ad  Cannonsberg,  Washington,  or  some  other  suitable  place  in  the 
State.  Subsequently  the  whole  college  was  fixed  at  Washington, 
thus  wholly  obliterating  the  original  college  at  Cannonsberg.  The 
question  was,  whether,  under  the  power  reserved,  the  legislature 
could  thus  deal  with  the  chartered  rights  of  Jeflferson  College? 

The  court  say,  page  213,  et  seq^;  "Charters  of  private  corpora- 
tions are  regarded  as  executed  contracts  between  tne  Government 
and  the  corporations,  and  the  rule  is  well  settled  that  the  legisla- 
ture cannot  repeal,  impair  or  alter  such  a  chcffter  against  the  con- 
sent or  without  the  default  of  the  corporation,  judicially  ascertained 
and  declared.  Of  course  these  remarts  apply  only  to  acts  of  incor- 
poration which  do  not  contain  any  reservations  or  provisions  an- 
nexing conditions  to  the  charter  modifying  and  limiting  the  nature 
of  the  contract.  Cases  often  arise  where  the  legislature,  in  grant- 
ing an  act  of  incorporatien  for  a  private  purpose,  either  mak^  the 
duration  of  the  charter  conditional,  or  reserve  to  the  State  the 
power  to  alter,  modify,  or  repeal  the  same  at  pleasure.  Where  such 
a  provision  is  incorporated  in  the  charter  it  is  clear  that  it  quali- 
fies the  grant,  and  that  the  subsequent  exercise  of  that  reserved 
power  cannot  be  regarded  as  an  act  without  the  prohibition  of  the 
constitution.  Such  a  power,  also,  that  is,  the  power  to  alter,  mod- 
ify, or  repeal  an  act  of  incorporation,  is  frequentl}'  reserved  to  the 
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State  by  a  general  law,  applizable  to  all  acts  of  incorporation,  or  to 
certain  classes  of  the  same,  as  the  case  may  be  in,  in  which  case  it 
is  equally  clear  that  the  power  may  be  exercised  whenever  it  ap- 
pears that  the  act  of  incorporation  is  one  which  falls  within  the 
reservation,  and  that  the  charter  was  granted  subsequent  to  the 
passage  of  the  general  law,  even  though  the  charter  contains  so 
such  condition,  nor  any  allusion  to  such  a  reservation.  Reserva- 
tions in  such  a  charter,  it  is  admitted,  maj^  be  made;  and  it  is  also 
conceded  where  they  exist,  the  exercise  of  the  power  reserved  by  a 
subsequent  legislature  does  not  impair  the  obligation  of  the  con- 
tract created  by  the  original  act  of  incorporation.     . 

In  Tomlinson  vs.  Jessup,  15  Wal.,  454.  The  Northeastern  Rail- 
road Company  was  incorporated  in  1851.  A  general  law  of  the 
State,  passed  in  1841,  provided  that  every  charter  or  incorporation 
should  '^  at  all  times  remain  subject  to  amendment,  alteration,  or 
repeal  by  legislative  authority." 

In  1855  an  act  was  passed  by  which  the  stock  and  real  estate  of 
the  company  should  be  exempted  from  taxation  during  the  contin- 
uance of  the  charter,  which  was  fifkv  years. 

It  does  not  appear  from  the  case,  but  it  is  presumed  this  exempt- 
ion was  made  as  an  inducement  to  subscribe  for  stock  and  purchase 
the  bonds  of  the  company. 

In  1868  a  new  constitution  for  the  State  was  adopted  which  pro- 
vided that  the  property  of  all  corporations  should  be  subject  to  tax- 
ation. 

The  court  say,  page  459: 

'*The  object  of  the  reservation  and  of  similar  reservations  in  oth- 
er charters,  is  to  prevent  a  grant  of  corporate  rights  and  privileges 
in  a  form  which  will  preclude  legislative  interference  with  their 
exercise,  if  the  public  interest  should  at  any  time  require  such  inter- 
ference. It  is  a  provision  intended  to  preserve  to  the  State  control 
over  its  contract  with  the  corporators  which,  without  that  provis- 
ion, would  be  irrepealable  and  protected  from  any  measure  affect- 
ing its  obligation." 

Again  on  page  459,  it  is  said:   "The  reservation  affects  the  entire 
relation  between  the  State  and  the  corporation,  and  places  under 
•legislative  control,  all  rights,  privileges,  and  immunities  derived  by 
ts  charter  directly  from  the  State." 

The  case  of  Miller  vs.  State,  15  Wall.,  p.  478,  was  where  a  rail- 
road company  was  organized  under  the  general  laws  of  the  State 
of  New  York,  whose  constitution  had  a  similar  clause  to  our  own, 
as  to  alteration  and  repeal.  By  the  original  charter  of  the  com- 
pany a  capital  of  $800,000  was  provided  for,  to  build  a  road  fifty 
miles  in  length.  The  city  of  Rochester  was  authorized  by  law  to 
subscribe  for  $300,000  of  capital  stock,  and  was  to  hive  the  right, 
by  the  act  of  the  legislsture,  to  appoint  four  out  of  the  thirteen  di- 
rectors of  the  company.  All  but  18  miles  of  the  road  was  aban- 
doned, and  the  legislature  afterwards  passed  an  act,  authorizing  the 
city  of  Rochester  to  appoint  seven  directors,  that  being  a  majority 
of  the  whole  number,  and  this  last  act  was  assailed  as  impairing 
the  obligation  of  contracts.    The  courts  of  New  York  held  the  act 
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constitutional,  and  the  Supreme  Court  of  the  United  States  aflSrm- 
ed  the  decision^  citing  and  approving  the  language  above  quoted 
from  15  Wallace. 

And  on  pages  488-9,  the  court  say: 

*"Such  power  also,  that  is  the  pov^er  to  alter,  modify,  or  repeal 
an  act  of  incorporation  is  frequentl}'  reserved  to  the  State  by  a  gen- 
eral law,  applicable  to  all  acts  of  incorporation,  or  to  certain  classes 
of  the  same,  as  the  case  may  be,  in  which  case  it  is  equally  clear 
that  the  power  may  be  exercised  whenever  it  appears  that  the  act 
of  incorporation  is  one  which  falls  within  the  reservation,  and  that 
tlie  charter  was  granted  subsequent  to  the  passage  of  the  general 
law,  even  though  the  charter  contains  no  such  condition,  nor  any 
allusion  to  such  a  reservation/^ 

In  this  last  case  cited,  by  an  arbitrary  act  of  the  legislature  the 
control  was  taken  out  of  the  hands  of  the  persons  to  whom  it  was 
entrusted  by  the  original  charter,  and  sriven  to  other  persons,  and 
yet  the  power  of  the  legislature  to  do  so  is  fully  sustained. 

These  cases  pl^e  the  reserved  power  to  alter  or  repeal  any  act  of 
incorporation  which  is  subject  to  it,  upon  too  firm  a  basis  to  be 
shaken.  She  right  to  destroy  a  corporation  by  repeal  would  of  it- 
self include  the  power  to  impose  any  condition  or  burden  upon  it 
which  the  legislature  might  think  proper,  and  if  such  condition  or 
burden  should  prove  too  onerous  to  be  borne,  or  so  decrease  or  de- 
stroy the  revenues  of  the  company  that  it  could  no  longer  continue 
business,  such  condition  or  burden  would  have  no  worse  effect  than 
an  absolute  repeal  of  the  charter, which  no  one,,  so  far,  in  this  dis- 
cussion, has  had  the  temerity  to  deny.  The  legislature  possesses 
the  power  to  do  so,  and  may  exercise  it  at  pleasure. 

In  the  case  of  Olcott  vs.  The  Supervisors,  16  Wall.,  673,  this 
court  had  the  question  in  the  case  at.  bar  of  the  right  of  the  legisla- 
ture of  Wisconsin  to  regulate  and  limit  the  tolls  and  rates  of  com- 
pensation of  railroad  companies  in  that  State  before  it,  and  applied 
the  doctrine  of  the  cases  cited.  .  Opinions,  p.  688,  as  follows: 

"  That  the  legislature  of  Wisconsin  may  alter  or  repeal  the  char- 
ter granted  to  the  Sheboygan  &  Fond  du  Lac  Railroad  Company  is 
certain.  This  is  a  power  reserved  by  the  /constitution.  The  rail- 
road can  therefore  be  controlled  and  regulated  by  the  State.  Its 
use  can  be  defined;  its  tolls  and  rates  for  transportation  can  be 
limited^ 

This  was  said  in  a  case  where  it  was  claimed,  and  the  claim  was 
sanctioned  by  this  court,  that  railroad  companies  are  so  far  public 
corporations  that  money  may  be  raised  by  taxation  and  do- 
nated to  them  to  aid  in  the  construction  and  operation  of  the 
roads. 

The  following,  taken  from  the  opinion  of  the  attorney-general  of 
the  State,  presents  a  iust  view  oi  the  claim  set  up  that  there  ai'e 
certain  limitations  on  tne  powers  under  consideration,  not  apparent 
from  the  language  employed  in  expressing  it  which  restricts  the 
power  to  alter,  to  the  non-essesential  franchises  and  places  the 
most  important  franchise  conferred  upon  railroad  corporations,  that 
of  exacting  tolls,  beyond  the  reach  of  legislative  control.    He  says: 
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^^  It  is,  I  anderstand,  conceded  by  all  who  have  given  opinions 
hostile  to  this  legislation,  that,  by  virtue  of  the  constitutional  re- 
servation, all  acts  of  incorporation  may  be  absolutely  repealed   and 
the  corporations  created  by  them  dissolved.     If  the  legislature  can 
thus  wnoUy  destroy  every  corporation  it  has  created,  and  compel  a 
total  surrender  of  all  franchises  and  privileges,  and  of  all  power  to 
transact  business,  except  such  as  may  be  necessary  to  convert  its 
property  into  money  and  wind  up  its  affairs,  it  seems  difficult  to 
urge  any  valid  reason  against  legislation  which  merely  limits  the 
corporate  power  and  restricts  the  privilege  of  charging  higher  rates 
for  transportation  than  the  legislature  may  deem  just  and  equitable. 
But  it  is  now  claimed  by  those  who  propose  to  disregard  the  law  of 
1874,  that  although  the  power  reserved  in  the  constitution  to  alter 
all  acts  creating  corporations  is  in  terms  unlimited,  this  reserved 

Sower  is  still  subject  to  certain  latent  limitations,  which  it  is  the 
ut^  of  the  courts  to  recognize  and  define;  that  among  the  latent 
limitations  one  is  to  be  found  or  created  which  prevents  the  legis- 
lature from  reducing  the  charges  tor  transporting  passengers  and 
freight  below  a  reasonable  compensation. 

"The  result  of  this  doctrine  would  be  practically  to  repeal  the 
constitution  of  the  State,  so  far  as  this  clause  is  concerned,  and  to 
restore  to  corporations  in  this  vital  particular  that  exemption  from 
legislative  control  secured  to  them  by  the  Dartmouth-College  deci- 
sion, and  to  ^ard  afi;ainst  which  the  clause  was  incorporated  into 
the  constitution  of  the  State. 

"  The  power  to  alter  is  given,  by  the  constitution,  just  as  clearly 
as  the  power  to  repeal,  and  it  is  difficult  to  see  why  a  limitation 
cannot  as  well  be  applied  to  the  one  as  to  the  other.    It  the  State 
may  take  away  the  franchise  entirely,  why  ma}*^  it  not  so  regulate 
and  control  its  exercise  as  to  further  the  public  purpose  for  which  it 
was  bestowed?    Ordinarily  the  greater  includes  the  less;  here   the 
lesser  power  is  given  in  express  terms.   The  legislature  may  '  alter,' 
and  this  word  must  be  given  some  signification  different  in  sense 
or  in  decree  from  the  power  to  repeal.    It  cannot  be  said  to  apply 
to  the  right  of  taxation  and  police  regulation,  for  these  are  inherent 
in  the  State,  applicable  alike  to  individuals  and  corporations,  and 
in  no  way  dependent  on  the  clause  of  the  constitution  referred  to. 
It  must  mean  that  the  legislature  may  in  its  discretion,  instead  of 
taking  the  extreme  and  severe  measure  of  repeal,  exercise  the  lesser 
and  milder  right,  and  impose  such  restrictions  and  conditions  upon 
the  conduct  of  the  affairs  of  the  corporation,  and  so  limit  its  char- 
ges as  will  best  promote  the  object  of  its  creation  and  prevent  the 
fibuse  of  the  powers  and  privileges  granted  to  it. 

"The  corporations  cannot  justly  complain  of  this.  They  have 
accepted  their  charters  subject  to  this  express  reservation,  and  hav- 
ing so  accepted,  they  hold  them  upon  the  faith  of  the  State  only, 
taking  care  to  deserve  its  favor  or  command  its  justice  by  the  man- 
ner in  which  they  observe  the  power  conferred.  If  a  wrong  is  done 
or  a  mistake  made  in  the  exercise  of  the  reserved  power,  the  ag- 

Sievcd  party  must  resort  to  the  legislature  for  redress.      This  was 
e  agreement  created  by  the  acceptance  of  the  charter  and  the 
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application  for  relief  must  be  made  to  the  tribunal  selected  bv  the 
contracting  parties.  The  courts  cannot  interfere,  for,  says  Chan- 
cellor Kent,  'the  legality  of  the  reservation  cannot  be  questioned.' 
Should  the  legislature  refuse  or  fail  to  correct  the  wrong,  no  worse 
results  could  ensue  to  the  corporation  than  would  have  followed 
from  absolute  repeal.  But  it  is  nardly  to  be  supposed  that  the  leg- 
islature would  fail  to  respond  to  any  application  founded  in  justice. 
The  people  cannot  fail  to  appreciate  tne  necessity  of  railroads  to 
the  business  and  industrial  interests  of  the  State  and  to  the  conven- 
ience and  prosperity  of  all  its  citizens.  They  do  not  desire  any 
unwilling  or  uncompensated  service  from  the  railroads,  nor  will 
they  consent  that  the  State  should  be  placed  in  a  condition  of  ser- 
vitude to  the  corporations." 

"But  if  this  limitation,  that  the  rates  fixed  by  the  legislature 
must  be  reasonable,  exist  at  all,  it  arises  not  from  the  reservation 
or  its  construction,  but  rather  out  of  the  common  law  rule  that  in 
the  absence  of  any  legislative  enactment  on  the  subject,  common 
carriers  are  bound  to  carry  all  freight  and  passengers  which  are 
offered  at  reasonable  rates,  and  cannot  discrimiuate  unjustly  be- 
tween shippers.  In  my  judgment  it  is  impracticable  to  apply  this 
common  law  rule  to  railroad  corporations,  as  a  substitute  for  legis- 
lative control  and  regulation. 

**  The  use  of  railroads  has  increased  the  business  of  transporting 
freight  and  passengers  to  immense  proportions;  it  has  brought 
about  great  and  radical  changes  in  the  commerce  and  business  of 
the  country;  it  has  created  new  and  diverted  old  channels  of  trade; 
built  cities  and  formed  States.  The  ^gantic  corporations  control- 
ling the  railroads  of  the  country,  with  their  great  wealth  and  influ- 
ence are  practically  placed  beyond  the  reacn  of  the  common  law 
obligation,  and  this  warrants  the  position  that  legislative  control 
ought  to  be  and  is  put  in  the  place  of  this  common  law  liability  of 
common  carriers.  Besides  a  suit  by  the  individual  to  enforce  the 
common  liability  settles  nothing.  No  general  rule  can  be  estab- 
lished in  a  single  suit,  while  sucn  a  suit  would  involve  an  inquiry 
and  determination  of  the  cost  of  the  road  and  its  equipment,  the 
operating  expenses,  the  amount  and  character  of  the  business,  and 
the  whote  detail  of  the  condition,  management,  and  relative  cost  of 
everything  connected  with  the  road.  When  this  is  done  the  reason- 
ableness of  the  charge  in  every  other  instance  remains  open  to  be 
litigated  at  such  an  expenditure  of  time  and  money  as  to  deter  in- 
dividuals from  entering  such  a  field  of  hopeless  litigation.  I  am 
led  to  the  conclusion  that  the  better  view  is,  that  the  judgment  of 
the  legislature  is  by  the  reservation  of  power,  and  the  necessities 
of  the  case,  the  measure  of  the  reasonableness  of  the  regulation 
imposed.  The  corporation  certainly  cannot  arbitrarily  determine 
the  questiom,  and  on  the  assumption  that  the  rates  are  unreason- 
able, disregard  the  law.  The  legislative  act  is  conclusive  that  the 
rate  is  reasonable.  The  exercise  of  the  power  is  of  itself  an  asser- 
tion of  its  justice  and  of  its  necessity.  The  railroads  cannot  ques- 
tion it;  the  courts  may  not  review  it,  for  by  the  agreement  of  the 
parties  in  accepting  the  charters  under  the  reservation,  the  whole 
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subject  is  withdrawn  from  the  domain  of  judicial  decision  and 
mains  only  a  matter  for  the  legislative  conscience. 

^^  And  so  with  the  objection  that  the  provisions  of  this  law  as- 
sumes control  of  the  property  of  the  corporation,  and  deprives 
them  of  its  use  without  making  any  compensation,  and  is  therefore 
in  conflict  with  the  constitution  of  the  State  and  of  the  United 
States. 

"  As  these  corporations  have  no  natural  existence,  but  are  crea- 
ted wholly  by  legislative  enactments,  their  power  to  act,  in  every 
particular,  is  derived  from  the  State;  their  capacity  to  make  con- 
tracts, acquire  and  use  property,  and  to  charge  for  its  use  comes 
from  the  State,  and  is  granted  on  such  terms  and  to  such  extent  as 
the  legislature  may  prescribe;  the  power  of  the  State  to  grant  is 
given  by  the  constitution,  and  coupled  with  this  power  is  found  in 
the  same  fundamental  law,  the  autnority  to  alter  the  act  of  incor- 
poration as  the  legislature  may  think  the  public  interests  demand. 
The  rights  and  privileges  conferred  cannot  be  separated  from  the 
restrictions  and  duties  imposed.  The  power  to  take  toll  cannot  be 
distinguished  from  the  duty  to  take  only  such  as  the  legislature 
shall  establish.  It  is  difficult  to  see  how  restricting  these  tolls 
within  certain  limits  which  the  legislature  deems  just,  is  any  more 
depriving  the  corporations  of  their  property  than  it  would  be  to 
re^al  their  charters  and  thu><  deprive  tWof  the  power  of  chai«. 
ing  any  rates  at  all,  and  this  latter  power  may  confessedly  be  exer- 
cised without  making  compensation. 

^^Whether  the  State  can  compel  the  companies  to  operate  their 
road  for  such  compensation  as  it  chooses  to  prescribe,  is  another 
and  diffierent  question,  not  involved  in  this  discussion.  The  only 
inquiry,  while  companies  are  openly  violating  the  law  by  charging 
higher  rates  than  it  allows  is,  as  to  the  power  of  the  legislature  to 
prohibit  them  from  charging  above  certain  fixed  rates. 

^'  If  it  shall  be  made  to  appear  that  the  companies  cannot  oper- 
ate their  roads  except  at  a  loss  under  the  rates  fixed  by  the  law,  the 
remedy  is  not  in  an  attitude  of  open  hostility  to  the  law,  but  in  an 
application  to  the  legislature  for  its  modification.  As  suggested  in 
relation  to  the  other  objection,  this  is  the  forum  which  tne  consti- 
tution has  provided  for  the  determination  of  that  question^  and  in 
accepting  the  charters,  the  companies  assented  to  be  governed  and 
bound  by  the  legislative  sense  of  justice.  This  sense  of  justice  will 
undoubtedly  coincide  with  the  mutual  interests  of  the  people  and 
of  the  railroad  companies.  These  interests  demand,  with  a  force 
almost  equal  to  the  provisions  of  positive  law,  that  remunerative 
rates  shall  be  allowed  for  the  services  of  these  corporations;  but 
as  a  mere  question  of  legal  right,  full  power  has  been  reserved  by 
the  constitution,  in  the  language  of  Olcote  vs.  Supervisors,  supra, 
to  alter  or  repeal  the  charters  of  these  corporations,  and  the  roads 
can  therefore  be  controlled  and  regulated  by  the  State,  their  use 
can  be  defined,  and  their  tolls  and  rates  for  transportation  lim- 
ited." 

While  the  exercise  of  the  reserved  power  has  been  upheld  in 
every  instance  in  which  any  case  involving  its  exercise  has  come 
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before  the  courts,  State  or  national;  yet,  in  some  of  the  cases  dicta 
may  be  found  to  the  eifect  that  the  power  of  the  legislature  to  alter 
acts  of  incorporation  is  not  wholly  unlimited. 

This  dicta  first  appears  in  the  case  of  the  Essex  Co.,  13  Gray, 
239,  and  in  the  case  of  Miller  vs.  The  State,  15  Wall.,  478,  the 
limitation  of  this  power  is  referred  to  and  defined  as  follows: 

"  That  it  cannot  be  exercised  to  take  awa}'^  or  destroy  rights  ac- 
quired by  virtue  of  such  a  charter,  and  which,  bv  the  legitimate  use 
of  the  powers  grxinted,  have  become  vested  in  the  corporation. 

Such  reservation,  it  is  held,  will  not  warrant  the  legislature  in 
passing  laws  to  change  the  control  of  an  institution  from  one  relig- 
ious sect  to  another,  or  to  devote  the  fund  of  the  donors  to  any  new 
use  inconsistent  with  the  intent  and  purpose  of  the  charter,  or  to 
compel  subscribers  to  the  stock,  whose  subscription  is  conditional, 
to  waive  any  of  the  conditions  of  their  contract." 

This  is  really  only  repeating  the  limitation  which  exists  on  all 
legislative  power,  tmd  has  no  special  application  to  legislation  un- 
der the  reserved  power.  It  is  simply  declaring  that  the  legislature 
cannot  transfer  by  an  arbitary  net  of  legislation  the  property  of 
one  person  or  class  of  persons  to  another,  whether  the  title  to  such 
property  be  in  a  corporation  or  natural  person,  and  cannot  annul 
valid  contracts. 

We  do  not  cLiim  that  this  reserved  power  gives  to  the  legislature 
any  right  over  the  property  of  the  corporation.  It  can  only  deal 
with  franchises.     Over  them  it  has  absolute  control. 

That  the  right  of  a  corporation  to  take  tolls  is  a  corporate  fran- 
chise, is  too  well  settled  to  admit  of  doubt. 

In  Thorpe  vs.  R.  &  B.  R.  R.  Co.,  27  Vt„  p.  146,  the  court  say : 

^'The  privilege  of  running  the  road  and  taking  tolls  or  fare  and 
freight  is  the  essential  francnise  conferred." 

In  B.  4  L.  R.  R.  Co.  vs.  S.  &  I.  R.  R.  Co.,  2  Gray,  27,  the  court 
say: 

''A  right  to  maintain  a  railroad  and  take  the  tolls  and  profits  is 
created  and  granted  them  by  the  government  of  the  State  *  * 
It  is  a  ris'ht  or  title  which,  if  it  it  exist  at  all,  is  purely  a  statute 
right.  It  is  created  by  law;  it  exists  only  in  contemplation  of 
law." 

Again,  on  page  29,  the  court  say: 

"A  toll  is  granted  for  the  sole  benefit  of  such  corporation  upon 
all  passengers  and  property  of  all  descriptions  which  may  be  con- 
veyed or  transported  on  said  road  at  such  rate  as  the  company  in 
the  first  instance  shall  fix.  This  is  in  every  respect  a  public  grant; 
a  franchise  which  no  one  could  enjoy,  but  by  the  authority  of  the 
Government."  i  ^^  ^ 

In  Alcott  vs.  Banfil,  4  New  Hamp.,  545,  the  court  scy: 
"When  individuals,  under  a  charter  from  the  Government,  con- 
struct works  for  the  public  accommodation  and  open  the  works  to 
public  use,  this  is,  in  law,  a  dedication  of  the  public  use,  and  no 
toll  can  be  demanded  unless  it  be  authorized  by  the  charter.^^ 
In  Hull  Dock  Co.  vs.  Brown,  1  East.,  575,  "Where  no  tolls  are 
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expressljr  imposed  they  are  not  imposed  by  inferences;  those  who 
seek  to  impose  a  burden  upon  the  public  must  take  care  that  the 
claim  rests  upon  plain  and  unambiguous  language." 

But  this  question  was  long  ago  fully  and  fairly  settled  hy  this 
court,  and  is  no  longer  debatable. 

In  rerrine  vs.  Chesapeake  &  Del.  Canal  Co.,  9  How.,    172,  the 
court  say,  p.  184: 

"  It  is  the  well  settled  doctrine  of  this  court  that  a  corporation 
created  by  statute  is  a  mere  creation  of  the  law,  and  can  exercise 
no  powers  except  those  which  the  law  confers  upon  it,  or  which 
are  incident  to  its  dxistence.  Head,  et.  al.  vs.  The  Providence  In- 
surance Co.,  2  Cranch.  127;  Dartmouth  College  case,  4  Wheat.,  636; 
Bank  of  United  States  vs  Dandridge,  12  Wheat.,  64;  Charles  Riyer 
bridge  vs.  Warren  bridge,  11  Pet.,  644;  Bank  of  Augusta  vs  Earle, 
13  Pet,  687. 

The  error  consists  in  regarding  the  title  of  the  company  to  the 
property  as  derived  to  them  upon  common  law  principles.  The 
corporation  has  no  right  of  property  except  those  derived  from  the 
provisions  of  the  charter.  Nor  can  it  exercise  any  power  over  the 
property  it  holds,  except  those  with  which  the  charter  has  clothed 
it.  And  whether  it  may  demand  compensation  from  a  person 
whom  it  permits  to  pass  over  its  property  must  depend  upon  the 
language  of  its  charter  and  not  upon  the  rules  of  the  common 
law." 

In  view  of  this  emphatic  declaration  of  the  law  on  this  subject, 
it  is  vain  for  learned  counsel  to  argue  that  the  Chicago  and  North- 
western Railway  Company  possesses  any  right  to  demand  or  re- 
ceive compensation  for  the  transportation  of  persons  aud  property 
upon  its  railroad  except  what  is  expressly  granted  by  its  charter, 
and  such  srant  must  of  necessity  be  alterable  under  the  power  re- 
served in  the  constitution  of  the  State.    Chapter  273  is  a  strict  ex- 
ercise of  this  right  to  alter  the  franchise  of  the  corporation  to 
exact  tolls.    It  changes  this  franchise  from  an  unlimited  one  to  a 
limited  one.    A  strong  effort  is  made  in  this  case,  as  it  was  in  the  case 
last  cited,  to  establish  the  power  of  a  corporation  to  take  tolls,  as 
existing  outside  of  the  powers  granted  by  the  legislature,  and  one 
learned  counsel,  driven  oy  the  decisions  of  this  court  from  the  do- 
main of  the  common  law,  appealed  to  the  "  higher  law,"  as  the 
source  of  this  right,  whilst  another  equally  learned,  counsel  thaught 
it  might  be  derived  from  the  law  of  nations.    All  discussion  of  this 
question  only  serves  to  strengthen  and  confirm  the  rule  of  law  on 
tliis  subject  as  settled  by  this  court.    And  the  conclusion  is  inevit- 
able that,  if  it  be  a  franchise  granted  by  the  legislature,  it  is  alter- 
able at  the  legislative  decision. 

And  while  it  may  be  freely  conceded  that  the  legislature  can  not 
appifopriate  the  property  of  the  corporation  to  the  public  use,  or 
transfer  it  to  other  corporations  or  individuals,  any  more  than  it  ^ 
can  the  property  of  individuals,  yet  it  can  prohibit  the  corporation 
from  using  it  as  a  corporation,  or  from  charging  any  tolls,  or  more 
than  fixed  rates  of  tolls,  for  its  use.  The  cases  cited  hold  that  this 
right  of  charging  tolls  is  a  franchise  granted  by  the  State,  and 


APPENDIX  B — ^LEGAL  PROCEEDINGS.  397 

such  franchises  as  the  State  grants  it  has  reserved  the  power  to  al- 
ter or  repeal,  in  unmistakable  language.  No  one  will  dispute  that 
it  would  have  been  clearly  within  the  legislative  power,  when  the 
acts  creating  the  corporation  were  passed,  to  have  limited  its 
charges;  and,  under  the  power  to  alter,  it  may  do  everything  which 
it  might  have  done  at^the  time  of  creating  the  corporation. 

III. 

It  is  also  claimed  that  although  it  be  held  that  the  legislature  of 
Wisconsin  had  the  constitutional  power  to  reduce  the  tolls  of  the 
company,  yet  that  power  could  only  be  exercised  on  making  com- 
pensation to  the  corporation,  or  the  stockholders  thereof.  In  oth- 
er words,  that  chapter  273  is  a  violation  of  the  thirteenth  article  of 
the  bill  of  rights  in  the  constitution  of  Wisconsin,  which  is  as 
follows: 

"  The  property  of  no  person  shall  be  taken  for  public  use  with- 
out just  compensation  therefor." 

It  would  be  a  sufficient  answer  to  this  claim  that  chapter  273 
does  not  in  any  way  take  or  deprive  the  corporation  of  its  prop- 
erty. 

But  it  is  argued  that  the  income  or  profit  of  property  is  essen- 
tially the  property  itself,  and  that  by  reducing  the  tolls  below 
the  point  of  compensation  the  property  is  really  destroyed,  if  not 
taken. 

But  this  result  would  follow  the  repeal  of  the  charter  to  a  still 
greater  extent,  and  no  one  has  ever  contended  that  where  a  charter 
was  rightfully  repealed,  the  stockholders  would  be  entitled  to  com- 
pensation, in  either  case  of  the  reduction  of  tolls  below  compensa- 
tory rates  or  the  repeal  of  the  charter;  the  title  to  the  property  is 
unaffected.    It  remains  a  fund, 

1st.  For  the  payment  of  the  corporate  debts. 

2d.  The  residue  is  to  be  distributed  amongst  the  stockholders. 

The  franchises  which  the  State  panted  are  alone  altered  or  re- 
called; in  these  the  corporation  had  no  right  of  property,  had  no 
right  to  expect  their  continuance  beyond  the  pleasure  of  the  legis- 
lature. It  was  the  condition  upon  which  they  were  granted  and 
accepted,  that  they  might  be  altered  or  repealed  at  pleasure  of  the 
State,  and  certainly  no  one  can  complain  that  the  condition  is  en- 
forced. 

This  Question  has  already  been  fully  adjudicated  in  principle  by 
this  court. 

In  West  lliver  Bridge  Co.  vs.  Dix,  6  How.,  307,  it  was  held  that 
the  property  of  a  chartered  company  might  be  taken  for  public  use 
upon  compensation  being  made. 

In  Vermont  there  was  no  reserved  power  to  alter  or  repeal  acts 
of  incorporation. 

Mr.  Justice  McLean  stated  the  true  principle  governing  the  fran- 
chise on  page  539.    He  says: 

"  No  State  could  resume  a  charter  under  the  power  of  appropria- 
tion and  carry  on  the  functions  of  the  corporation.     A  bank  charter 
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could  not  be  thus  taken,  and  the  business  of  the  bank  continned  for 
public  purposes.  Nor  could  this  bridge  have  been  taken  bj  the 
State  and  kept  up  by  it  as  a  toll-bridge.  This  could  not  be  called 
an  appropriation  of  private  property  to  public  purposes.  There 
would  be  no  change  in  the  use  except  the  application  of  the  profits, 
and  this  would  not  bring  the  act  within  the  power.  The  power 
must  not  only  be  exercised  iowa^r/e  by  a  State,  but  the  property , 
not  its  products,  must  be  applied  to  public  use.'' 

In  other  words,  taking  the  property  of  a  corporation  by  the  right 
of  eminent  domain  is  wnolly  different  from  recalling  its  franchises 
by  an  act  of  the  legislature  under  the  reserved  power.     The  State 
has  no  us  for  the  particular  franchises  granted  to  a  corporation. 
They  emanate,  when  granted,  from  the  sovereign  power  of  the 
State;  when  the  grant  is  repealed,  their  use  is  wholly  destroyed. 
It  is,  therefore,  impossible  for  a  State  to  apply  the  particular  fran- 
chises possessed  by  a  corporation  to  a  practical  use;  when  recalled 
they  are  merged  in  the  higher  sovereign  power  of  the  State.    The 
alteration  or  repeal  of  corporate  francnise  is,  therefore,  not  in  any 
respect  an  exercise  of  the  right  of  eminent  domain,  and  no  com- 
pensation is  required  to  be  made. 

In  Charles  River  bridge  vs.  Warren  bridge,  11  Pet.,  420,  where 
the  question  arose  whether  the  le^lature  had  the  right  to  wholly 
destroy  the  value  of  the  Charles  River  bridge,  which  was  erected 
and  maintained  in  pursuance  of  a  franchise  granted  by  the  State, 
by  authorizing  the  erection  of  a  free  bridge  so  near  as  to  render  the 
Charles  River  bridge  valueless. 

The  same  argument  was  urged  in  that  case  as  in  the  one  at  bar; 
but  the  court  say,  page  545: 

^^  But  the  case  most  analagous  to  this,  and  in  which  the  question 
came  more  directly  before  the  court,  is  the  case  of  the  Providence 
Bank  vs.  Billings,  et  aL^  4  Pet.,  514,  and  which  was  decided  in  1830. 
In  that  case  it  appeared  that  the  legislature  of  Rhode  Island  had 
chartered  the  bank  in  the  usual  form  of  such  acts  of  incorporation. 
The  charter  contained  no  stipulation,  on  the  part  of  the  State,  that 
it  would  not  impose  a  tax  on  the  bank,  nor  any  reservation  of  the 
right  to  do  so.  It  was  silent  on  this  point.  Afterward,  a  law  was 
passed  imposing  a  tax  on  all  the  banks  in  the  State,  and  a  right  to 
impose  this  tax  was  resisted  by  the  Providence  bank  upon  the 
ground  that,  if  the  State  could  impose  a  tax,  it  might  tax  so  heavi- 
ly as  to  render  the  franchise  of  no  vdue  and  destroy  the  institu- 
tion; that  the  charter  was  a  contract,  and  the  power  which  may  in 
effect  destroy  the  charter,  is  inconsistent  with  it,  and  is  impliedly 
renounced  by  granting  it.  But  the  court  said  the  taxing-power 
was  of  vital  importance  and  essential  to  the  existence  of  govern- 
ment, and  that  the  relinquishment  of  such  a  power  is  never  as- 

sumed.  *  *  *      .       *  *     .       *  * 

The  case  now  before  the  court  is,  in  principle,  precisely  the  same. 
It  is  a  charter  from  a  State.  The  act  of  incorporation  is  silent  as 
to  the  contested  power.  The  argument  in  favor  of  the  proprietors 
of  the  Charles  River  bridge  is  precisely  the  same,  almost  in  words, 
vrith  that  used  by  the  Providence  bank,  that  is,  that  the  power 
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claimed  by  the  State,  if  it  exists,  may  be  used  to  destroy  the  value 
of  the  franchise  thev  have  granted  to  the  corporation.  The  argu- 
ment must  receive  the  same  answer,  and  the  fact  that  the  power 
has  already  been  exercised  so  as  to  destroy  the  value  of  the  fran- 
chise cannot  in  any  degree  aflPect  the  principle.  The  existence  of 
the  power  does  not  and  cannot  depend  upon  the  circumstance  of 
its  having  been  exercised  or  not." 

If  a  State  can  thus  destroy  the  value  of  corporate  property  ac- 
quired under  iranchises  which  are  grated  unconditionally  and  are 
in  the  nature  of  a  contract,  there  would  seem  to  be  no  room  for 
doubting  that  it  may  do  so  in  any  case  where  the  power  to  alter  or 
repeal  the  franchise  is  expressly  reserved. 

This  doctrine  is  re-affirmed  in  Turnpike  Co.  vs.  the  State,  3  Wal., 
210.    The  court  say,  p.  213: 

"No  exclusive  privileges  had  been  conferred  upon  it,  (Turnpike 
Co.,)  either  in  express  terms  or  by  necessary  implication;  and 
hence,  whatever  may  have  been  the  general  injurous  effects  and 
consequences  to  the  company  from  the  construction  and  operation 
of  the  rival  road,  they  were  simply  misfortunes  which  may  excite 
our  sympathy  but  are  not  the  subject  of  legal  redress.^^ 

The  principle  deducible  from  these  cases,  as  applicable  to  the 
one  at  the  bar,  is,  that  if  a  legislative  power  exist,  no  matter  how 
injurously  its  exercise  may  affect  the  value  of  property,  no  claim 
for  compensation  for  such  injuries  can  be  made  except  where  the 
property  is  actually  taken  for  the  public  use;  such  lossses  are  sim- 
ply misfortunes  which  may  excite  the  sympathy  of  courts,  "  but 
are  not  the  subject  of  legal  redress.^' 

V. 

The  bondholders  and  mortgagees  of  the  company  have  no  greater 
rights,  or  immunity  from  legislative  control,  than  the  corporation 
itself,  and  the  existence  of  such  obligations  in  no  way  impairs  or 
defeai«i  the  power  of  the  legislature  to  alter  or  repeal  the  corporate 
franchises. 

None  of  the  cases  cited  for  the  complainants  sustains  the  doc- 
trine contended  for. 

Bronson  vs,  Kensie,  1  How.,  311,  holds  that  the  law  known  as  the 
stay-law  of  Illinois,  giving  mortgagors  a  year  after  sale  to  redeem, 
ana  forbidding  a  sale  of  the  mortgaged  premises  at  less  than  two- 
thirds  of  the  appraised  value,  unconstitutional  as  impairing  the  ob- 
ligation of  the  contract. 

McCracken  vs,  Hayward,  2  How.,  608,  is  a  decision  on  the  same 
law  in  respect  to  execution  sales,  and  is  to  the  same  effect  as  the 
case  last  above  cited. 

Curran  vs.  Arkansas,  15  How.,  305.  The  State,  having  charter- 
ed a  bank  and  invested  it  with  capital  and  power  to  issue  bank- 
notes, afterwards  withdrew  the  funds  and  appropriated  them  to 
State  use;  held  that  as  against  the  creditors  of  the  bank  such  act 
was  invalid.  Opinion  by  Curtis,  J.,  in  which  he  expressly  recogni- 
zes the  right  of  the  State  to  repeal  the  charter,  but  holds  the  prop- 
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erfcy  of  the  bank  to  be  a  trust  fund  for  the  payment  of  its  debts, 
and  that  the  State  could  not  appropriate  such  property  to  its  own 
use,  as  against  the  equitable  lien  of  the  creditors. 

In  Hawthorne  vs.  Calf.,  2  Wal.,  10,  the  State  of  Maine  incoriK>- 
rated  a  railroad  company.'  The  charter  provided  that  the  shares  of 
stockholders  should  oe  liable  for  the  debts  of  the  corporation,  and, 
in  case  of  deficiency,  the  shareholders  should  be  liable  to  the 
creditors  in  amount  equal  to  their  respective  shares.  There  "wbs  no 
reservation  of  power  to  alter  or  repeal  the  charter.  A  few  months 
after  the  debt  to  Hawthorne  was  contracted,  the  legislature  repealed 
the  individual  liability  clause.  Held,  that  the  provision  of  the  char- 
ter making  the  stockholders  liable  to  the  creditors  of  the  corpora- 
tion became  incorporated  into  the  contract,  and  the  legislatare 
could  not  destroy  it.  Citing  Woodruff  vs,  Trapual,  10  How.,  190 
and  Curran  vs,  Arkansas,  supra. 

These  were  all  cases  where  by  act  of  the  legislature  it  was  at- 
tempted to  put  the  property  of  the  corporation  beyond  the  reach 
of  the  creditors,  who  had  an  equitable  lien  upon  it,  or  to  destroy 
contracts  under  which  rights  had  vested  where  there  was  no  reserved 
power. 

The  case  of  Miller  vs.  Erie  R.  R.  Co.,  21  Barbour,  513,  which  was 
cited  by  complainants  counsel  on  this  point  in  the  court  below,  (and 
which  is  cited  in  15  Wal.,  498,)  was  overruled  by  the  court  of  ap- 
peals in  the  Albany  N.  R.  R.  Co.  vs.  Bradwell,  24  N.  Y.,  357. 

On  the  other  hand,  the  rule  of  law  is  well  settled  in  this  court 
that  creditors  and  stockholders  have  no  rights  superior  to  the  cor- 
poration itself  as  against  legislative  inferences. 

In  Muma  vs.  The  Potomac  Co.,  8  Pet.,  281,  the  court  say,  page 
287: 

"A  corporation  by  the  very  terms  and  nature  of  its  political  ex- 
istence, is  subject  to  a  dissolution  by  a  surrender  of  ii»  ccHrporate 
franchises,  and  by  a  forfeiture  of  them  for  willful  misuser  or  nofi 
user.  Every  creditor  must  be  presumed  to  understand  the  nature 
and  incidents  of  such  a  body  politic,  and  to  contract  with  reference 
to  them.  And  it  would  be  a  doctrine  new  in  the  law  that  the  ex- 
istence of  a  private  contract  of  the  corporation  should  force  upon 
it  a  perpetuity  of  existence  contrary  to  public  policy  and  the  nature 
and  objects  of  its  charter." 

In  Pennsylvania  College  cases,  13,  Wall.,  supra.  Jefferson  Col- 
lege had  issued  a  large  number  of  contracts  for  scholai^hips,  for  the 
purpose  of  raismg  an  endowment  fund.  Such  contracts  were  out- 
standing to  a  large  amount  at  the  time  of  the  passage  of  the  act, 
altering  the  charter  of  the  college,  and  a  claim  was  made,  on  the 
part  of  the  holders  of  these  contracts  for  scholarships  that  the 
act  of  the  legislature  altering  the  charter  impaired  the  obligation 
of  such  contracts.    In  answer  to  this  claim  the  court  say,  page  218: 

"  Persons  making  contracts  with  a  private  corporation,  know 
that  the  legislature,  even  without  the  assent  of  the  corporation, 
may  amend,  alter,  or  modify  their  charters  in  all  cases  where  the 
power  to  do  so  is  reserved  in  the  charter,  or  in  any  antecedent  gen- 
eral law,  in  operation  at  the  time  the  charter  was  granted,  and  fliey 
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vlIso    know  that  such  amendments,  alterations  and  modifications 
may,  as  a  general  rule,  be  made  by  the  legislature,  with  the  asssent 
of  the  corporation,  even  in  cases  where  the  charter  is  unconditional 
ill    its  terms,  and  there  is  no  general  law  of  the  State  containing 
axiy    such  reservation.    Such  contracts  made  between  individuals 
and    the  corporations  do  not  vary,  or  in  any  manner  change  or 
modify  the  relation  between  the  State  and  the  corporation,  in  nespect 
of  the  right  of  the  State  to  alter,  modify,  or  amend  such  a  charter, 
a-s   the  power  to  pass  such  laws  depend  upon  the  assent  of  the  cor- 
poration  or  upon  some  reservation  made  at  the  time,  as  evidenced 
\>y  some  pre-existing  general   law  or  by  an  express  provision  incor- 
porated into  the  charter." 

This  clear  and  just  exposition  of  the  relation  which  creditors 
bear  to  the  corporations  and  to  the  legislative  power  of  the  State 
which  creates  them,  renders  it  unnecessary  to  protract  discussion 
on  this  point. 

It  would  be  a  remarkable  condition  of  things  if  it  were  held, 
that  under  this  reserved  power  the  legislature  could  alter  at  pleas- 
ure the  franchises  of  a  corporation  solong  as  it  kept  out  of  debt; 
but  by  contracting  debts  the  corporation  could  suspend  the  power, 
and  by  thus  keeping  in  debt  wholly  defeat  its  operation. 

The  acts  of  tne  legislature  limiting  the  tolls  and  charges  of  the 
complainant,  is  not  an  encroachment  on  the  power  of  Congress  to 
regulate  commerce  among  the  several  States. 

1^0  discrimination  is  made  between  freights  carried  for  citizens  of 
the  State,  or  persons  not  citizens  thereof. 

It  would  seem  that  the  statement  of  this  proposition  was  suffici- 
cent  proof  of  it. 

It  has  never  been  intimated  anvwhere,  that  the  power  which 
railway  companies  exercise  to  fix  their  rates  of  charges  and  tolls, 
was  an  invasion  of  the  power  of  Congress,  to  regulate  commerce  among 
the  States.  How  is  it  any  more  objectionable  for  the  State  to  reserve 
that  power  to  itself,  either  in  granting  a  charter,  or  by  a  subse- 
quent alteration  of  it,  than  it  is  to  confer  it  on  the  corporation  it- 
self. The  power  to  fix  and  limit  the  charges  of  railroad  corpora- 
tions, must  reside  some  where,  either  in  the  State,  or  the  corpora- 
tion, and  its  exercise  by  the  one  is  no  more  a  regulation  of  com- 
merce among  the  States,  than  by  the  other. 

It  is  very  justly  said,  in  the  case  of  the  State  Freight  Tax,  15 
Wal.,  277: 

*'  We  concede  the  right  and  power  of  the  State  to  tax  the  fran- 
cnises  of  its  corporations;  and  the  right  of  the  owners  of  artificial 
Highways,  whether  such  owners  be  the  State  or  grantees  of  fran- 
chises from  the  State  to  exact  what  they  please  for  the  use  of  their 
ways.     The  right  is  an  attribute  of  ownership." 

Here  it  is  complained  that  the  cost  of  transportation  is  being 
cheapened  instead  of  increased. 

The  contract  of  a  railroad  company  which  provides  that  all  grain 
passed  over  its  road  should  be  handled  by  an  elevator  company  at 
a  fixed  price  for  fifteen  years,  although  it  may  increase  the  cost  of 
transportation  of  grain,  is  not  an  int^ngement  of  the  power  of  Con- 

26 B  K  C — APP. 
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gress  to  regulate  commerce.    Railroad  Company  vs.  Richmond,    19 
Wal.,  584. 

But  this  question  may  be  regarded  as  settled  by  ihe  decision  of 
this  court  in  Railroad  Company  vs.  Maryland,  21  Wal.,  456.  The 
court  say,  p.  471: 

^'  This  unlimited  right  of  the  State  to  charge,  or  to  authorize 
others  to  charge  toll,  freight,  or  fare  for  transportation  on  its  roads, 
canals,  and  railroads,  arises  from  the  simple  fact  that  they  are  its  own 
works  or  constructed  under  its  authority.  It  gives  them  being-. — 
It  has  a  right  to  exact  compensation  for  their  use.  It  has  a  dis- 
cretion as  to  the  amount  of  that  compensation.  That  discretion  is 
a  legislative — a  severeign — discretion,  and  in  its  very  nature  is  un- 
restricted and  uncontrolled.  The  security  of  the  public  against 
any  abuse  of  this  discretion,  resides  in  the  responsibility  to  the  pub- 
lic of  those  who,  for  the  time  being,  are  officially  invested  with  it. 
In  this  respect  it  is  like  all  other  legislative  power,  when  not  con- 
trolled by  specific  constitutional  provisions,  and  the  courts  cannot 
presume  that  it  will  be  exercised  detrimentally." 

The  other  minor  questions,  such  as  that  chapter  273  was  repeal- 
ed by  other  acts,  were  rightfully  disposed  of  by  the  circuit  court, 
and  are  not,  we  think,  worthy  of  serious  argument  here. 

A.  SCOTT  SLOAN, 
At  f  If 'General  and  SoVrfor  Defts, 

I.  C.  Sloan, 

Of  Counsel 


APPENDIX   B — LEGAL   PROCEEDINGS.  403 


BRIEF  OF  ARGUMENT  OF  E.  W.  STOUGHTON, 


OF  COUNSEL  FOR  THE  APPELLANTS  AND  PLAINTIFFS  IN  ERROR. 


These  causes  are  presented  to  the  court  on  appeal  from  decrees  of 
the  circuit  court  of  the  United  States  for  the  western  district  of 
Wisconsin,  dismissing  the  bills  upon  demurrer  filed  thereto,  July 
8,  1874.  The  bill,  in  the  case  first  entitled,  was  filed  by  Pick,  an 
alien,  by  Taylor  and  Pierson,  citizens  of  the  State  of  New  York, 
and  by  the  I^armers'  loan  and  Trust  Company,  and  the  Union  Trust 
Company,  corporations  of  said  State,  against  the  appellees,  citizens 
of  the  State  of  Wisconsin,  to  restrain  the  acceptance  of  the  North- 
western Railway  Company,  and  the  enforcement  by  the  appellees, 
of  the  provisions  of  an  act  of  the  legislature  of  Wisconsin,  ap- 
proved March  11,  1874,  and  prnited  on  pages  17  to  21  of  record 
459,  upon  the  ground  that  said  act  is  in  violation  of  the  constitution 
of  that  State  and  of  th6  United  States,  and  is,  therefore,  for  these 
and  other  causes  void. 

The  bill,  in  the  case  secondly  above  entitled,  was  filed  by  complain- 
ants therein,  stockholders  of  said  company;  a  portion  of  the  stoct 
owned  by  Waite  Talcott  being  delivered  to  him  on  his  surrender  of 
stock  by  him  owned  in  the  Galena  and  Chicago  Union  Railroad 
Company  at  the  time  of  its  consolidation  with  the  Chicago  and 
Northwestern,  as  stated  in  their  bill.  (El(^cord,  482,  pages  3-15.) 
With  this  exception,  the  two  bills  are  substantially  the  same;  and 
the  cases  will,  with  the  permission  of  the  court,  be  argued  as 
one  cause;  the  record  in  the  case  first  entitled  being  that  hereinafter 
referred  to. 

The  appellants.  Pick,  Pieraon,  and  Taylor,  are  owners  of  certain 
bonds  issued  by  said  railway  company,  secured  by  several  mortgages 
executed  by  it  upon  their  property  and  franchises  severall}'  to  the 
Farmers'  Loan  and  Trust  Company,  by  which  there  was  conveyed 
unto  them,  as  trustees,  for  the  benefit  of  such  bondholders,  the 
the  property,  tolls,  income  and  corporate  franchises,  of  said  railway 
company,  at  the  times  and  for  the  purposes  in  said  record  stated, 
from  pages  7  to  14.  Copies  of  these  mortgages  will  be  found  com- 
mencing respectively  at  pages  51,  61,  and  85,  of  the  record. 

It  is  insisted,  by  the  apprflants,  that  the  act  of  Wisconsin  of 
March  11,  1874,  was  repealed  by  that  of  March  12,  1874.  printed  at 
pages  75,  6  and  7  of  the  record,  and  that  if  not  thus  repealed,  it  is 
void,  as  conflicting  with  that  provision  of  the  constitution  of  that 
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State  which  declares,  ""  that  the  property  of  no  person  shall  be  ta- 
ken for  public  use  without  just  compensation;"  and  also  with  the 
several  provisions  of  the  Constitution  of  the  United  States,  declar- 
ing that  no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts,  and  that  no  person  shall  be  deprived  of  property  without 
due  process  of  law. 

A  clear  presentation  of  these  constitutional  questions,  and  of 
others  incidental  to,  and  connected  with  them,  which  will  be  here- 
after stated,  requires  that  the  organization  of  the  Chicago  &  North- 
western Railway  Company  and  the  corporate  franchises  conferred 
upon  it  by  the  joint  acts  of  the  legislatures  of  the  States  of  Illi- 
nois and  Wisconsin  should  be  carefully  stated;  and  this  court  will 
then  perceive  that  the  enforcement  of  the  act  complained  of  would 
not  only  violate  the  rights  of  the  bondholders  and  also  of  the  stock- 
holders generally,  for  the  reasons  suggested,  but  especially  those  of 
the  Illinois  stockholders  who  have  surrendered  their  stock  in  two 
railway  corporations  of  that  State,  and  on  the  faith  of  the  Statutes 
of  Wisconsin  and  of  the  compact  of  that  State  with  Illinois,  ac- 
cepted in  return  therefor  stock  in  the  consolidated  company,  of  no 
value  whatever  if  the  act  of  March  11,  1874  shall  be  enforced. 

Organization  of  the  Chicago  &  Northwestern  Railwa}*^  t'Orapany, 
its  franchises,  and  the  rights  of  its  stockholders. 

On  the  3d  of  June,  1866,  by  act  of  Congress,  entitled  "An  act 
granting  public  lands  to  the  State  of  Wisconsin  to  aid  in  the  con- 
'  struction  of  railroads  in  said  State,''  printed  in  Statutes  at  Large, 
vol.  11,  page'  20,  there  was  granted  to  that  State  certain  sections  of 
land  for  the  purpose  of  aiding  in  the  construction  of  railroads  therein 
mentioned;  and  by  the  third  section  of  the  act  it  was  expressly  de- 
clared that  such  land  should  be  subject  to  the  disposal  of  the  legis- 
lature of  said  State /ar  that  purpose^  and  no  other;  and  that  such  rail- 
roads should  be  and  remain  public  highwaas  for  the  use  of  the  Gov- 
ernment  of  the  United  States^  free  from  toil  or  other  charge  upon  the 
transportation  of  propetiy  or  troops  of  the  United  States. 

The  trust  and  duty  thus  devolved  upon  the  State  of  Wisconsin  it 
accepted,  and  undertook  faithfully  to  execute  by  an  act  approved 
October  11,  1856,  entitled  ''An  act  to  execute  the  trust  created  by 
the  acb  of  Congress,  entitled  'An  act  granting  public  lands  to  the 
State  of  Wisconsin  to  aid  in  the  construction  of  railroads  in  said 
State,'  approved  June  3,  1856,  by  incorporating  the  Wisconsin  and 
Superior  Kailroad  Company,  and  granting  a  portion  of  said  lands 
thereto."    (See  record,  p.  28.) 

The  attention  of  the  court  is  especially  called  to  the  provisions 
of  this  act,  not  only  because  the  corporation  created  under  it  is  the 
foundation  of— consolidated  into  and  forms  part  of  the  Chicago  and 
Northwestern  Railway  Company — but  because  the  legislatures  of 
Wisconsin  and  Illinois  have  repeatedly  declared,  by  enactments, 
that  all  the  franchises,  powers  and  privileges  by  said  act  of  incor- 
poration conferred  upon  and  vested  in  said  Wisconsin  and  Superior 
Railroad  Company  shall  be  held  ana  enjoyed  by  the  Chica^go  and 
Northwestern  Railway  Company,  which  is  declared  to  be  its  suc- 
fcCessor.    (Record,  page  46.) 
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Assuming  this  so,  let  us  consider  briefly  the  provisions  of  the 
act. 

The  purpose  of  Congress  in  granting  lands  to  Wisconsin  to  aid 
in  the  construction  of  railroads  therein,  was  to  develop  its  resour- 
ces, promote  its  wealth,  and  increase  the  comfort  and  happiness  of 
its  people;  and  in  return  for  these  benefits,  the  only  consideration 
exacted  was  that  the  railroads  so  constructed  should  be  and  re- 
main (of  course  forever)  public  highways  for  the  use  of  the  Govern- 
ment of  the  United  States,  free  from  toll  or  other  charge  upon  the 
transportation  of  its  property  or  troops.  To  excute  this  trust  and 
duty  required  that  the  corporation  receiving  these  lands  from  the 
State  should  be  endowed  with  the  capacity  of  perpetual  succe&sion, 
with  power  so  to  conduct  its  affairs  that  its  railroads  should  forever 
remain  public  highways,  in  such  condition  and  so  equ'pped  as  to 
be  fit  for  the  use  required  by  the  Government;  and  as  this  was  to 
be  free  of  charge,  it  was  indispensable  that  the  company  owning 
the  roads  should,^  from  other  sources,  obtain  the  means  of  so  oper- 
ating them  as  to  be  able  at  all  times  to  render  the  stipulated  ser- 
vice. 

The  Staie  of  Wisconsin  did,  by  its  act  in  execution  of  this  trust, 
endow  the  corporation  thereby  created  with  all  needful  powers  and 
facilities.  It  was  declared  to  have  perpetual  succession  and  perpet- 
ual right,  power  and  authority  to  carry  persons  and  property'  upon 
such  roads  as  it  might  construct,  by  the  force  of  steam  and  other- 
wise. It  was  authorized  to  receive  conveyances  in  fee  simple  of  the 
lands  granted  by  the  United  States  at  the  times,  and  upon  the  con- 
ditions of  the  said  act  of  Congress  mentioned,  and  was  expressly 
subjected  to  all  the  restrictions,  impositions,  duties  and  obligations 
by  said  act  imposed.  The  lands  which  the  corporation  might  ac- 
quire it  could  hold  or  sell  in  fee  simple.  Its  affairs  were  to  be  con- 
ducted and  carried  on  by  a  board  of  directors,  who  should  be  stock- 
holders and  by  stockholders  be  chosen;  and  the  charter  of  the  cor- 
poration expressly  declared  that  it  might  demand  and  receive  such 
sum  or  sums  of  money  for  the  transportation  of  persons  and  prop- 
erty, and  for  the  storage  of  property  as  it  should  from  time  to  time 
deem  reasonable.  It  was  also  empowered  to  borrov/  money — to 
issue  and  sell  bonds,  &c.,  payable  at  such  times  and  places  as  it  saw 
fit,  and  execute  conveyances  to  trustees  to  secure  the  same  of  all  its 
property,  corporate  franchises  and  privileges;  and  to  authorizje  such 
trustees  to  enter  into  possession  thereof,  and  to  enjoy  and  use  or 
sell  the  same.  These  are  some  of  the  principal  powers  and  fran- 
chises thus  conferred,  and  it  is  perceived  they  were  needful,  and  yet 
ample  to  enable  the  corporation  thus  created,  in  pursuance  and  ex- 
ecution of  this  trust,  to  perform  the  obligations  cast  upon  it. 

By  act  approved  Februar}^  12,  1857  (Record,  p.  72,)  this  corpora- 
tion was  autnorized  to  consolidate  with  the  Chicago,  St.  Paul  and 
Pond  du  Lac  Railroad  Company,  if  a  majority  of  the  stockholders 
of  both  corporations  should  so  agree.  They  did  thus  agree,  and 
thereupon  the  two  corporations  were  consolidated  [into  one,  under 
the  name  of  the  latter;  and  were  by  said  act  declared  thereupon  ta 
have  conferred  upon  and  merged  in  said  consolidated  company  all 
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rights,  franchises,  privileges,  grants,  conveyances,  powers,  immuni- 
ties, property  and  causes  of  action  theretofore  possessed  by  either* 
and  to  be  subject  to  all  debts  and  claims  existing  against  either: 
and  such  act  also  expressly  declared  that  the  corporation,  as  thus 
consolidated,  should  be  entitled  to  all  the  lands  of  the^  United 
States  granted  as  aforesaid,  and  be  subject  to  all  the  conditions  and 
obligations  connected  with  and  forming  the  consideration  of  the 
grants  thereof. 

The  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company  thus 
consolidated  had  been  previously  formed  by  the  consolidation  of 
two  corporations — the  Rock  River  Valley  Union  Railroad  Com- 
pany, originally  chartered  by  Wisconsin,  under  the  name  of  the 
Madison  and  Beloit  Railroad  Company  (Record,  p.  33),  which  name 
was,  in  1850,  changed  (Record,  p.  37),  and  of  the  Illinois  and  Wis- 
consin Railroad  Company,  chartered  by  Illinois  in  1851  (Record,  p. 
42).     The  power  thus  to  consolidate,  if  the  companies   should  so 
agree,  was  given  by  Illinois  by  the  act  last  iiforesaid,  and  hy  Wis- 
consin in  two  several  acts — one  passed  in  1851  (Record,  p.  39),  the 
other  in  1855  (p.  40). 

The  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company  hav- 
ing borrowed  money,  and  mortgaged  its  property  and  fttinchises  as 
security  therefor,  an  act  was  passed  by  Wisconsin,  in  1859  TRecord, 
p.  43)  authorizing  purchasers,  in  case  of  a  sale  under  sucn  mort- 
gages, to  form  a  corporation  under  the  laws  of  that  State,  and  of 
Illinois,  and  Michigan,  or  either,  and  by  a  vote  of  its  stockholders 
to  assume  and  secure  all  debts  of  the  Chicago,  St.  Paul  and  Fond 
du  Lac  Railroad  Company;  and  the  corporation  so  to  be  formed 
was  to  possess  all  the  privileges,  powers,  authorities  and  capacities 
possessed  by  that  corporation,  by  virtue  of  any  law  of  Wisconsin 
or  of  Illinois;  and  by  the  statute  of  Illinois  (llecord,  p.  44)  a  like 
authority  was  given  to  such  purchasers,  and  like  powers  and  fran- 
chises conferred  upon  the  corporation  which  they    might  form. 
The  railroad  property  and  franchises  of  the  Chicago,  St.  Paul  and 
Fond  du  Lac  Railroad  Company  were  sold  at  one  sale  and  as  an  en- 
tire road,  under  the  trust  deeds  by  it  executed  as  aforesaid,  on  the 
second  of  June,   1859,  at  Janesville,  in  Wisconsin;  and   on  the 
sixth  of  that  month,  the  purchasers  became  incorporated  as  one 
company  under  the  aforesaid  two  acts  of  Wisconsin  and  Illinois, 
under  the  name  of  the  Chicago  and  Northwestern  Railway  Com- 
pany (Record,  p.  6);  and  thereafter,  in  1862  (Record,  p.  46),  the  leg- 
islature of  Wisconsin  expressly  conferred  upon  said  company  all 
rights,  privileges,  powers  and  authority  contained  in  its  charter,  or 
in  the  charters  of  the  Chicago,  St.  Paul  and  Fond  du  Lac,  and  Wis- 
consin and  Superior  Railroad  Companies,  to  which  the  said  defen- 
dant, the  Chicago  and  Northwestern  Railway  Company  was  declar- 
ed to  be  the  successor. 

On  the  second  of  June,  1864,  the  Galena  &  Chicago  Railroad, 
chartered  by  Illinois  in  1836,  (Record,  page  46,)  was,  in  pursuance 
of  the  laws  of  that  State  and  of  Wisconsin,  expressly  authorizing  it, 
if  the  stockholders  should  so  agree,  consolidated  with  the  Chicago 
&  Northwestern  Railway  Company,  the  stockholders  of  each  sur- 
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rendering  their  stock  therein,  and  in  return  receiving  stock  in  the 
company  so  consolidated;  (Record,  p.  7.)  and  thereafter  the  legisla- 
ture of  Wisconsin,  in  February,  1865,  conferred  upon  said  consoli- 
dated company  all  the  privileges  and  franchises  theretofore  confer- 
red by  the  laws  of  that  or  any  other  State  upon  the  Chicago  & 
Northw^estem  Railway  Company  and  the  Galena  &  Chicago  Union 
Railroad  Company,  or  any  other  Company  consolidated  with  it. 
(Record,  p.  51.)  In  1871  the  Chicago  &  Northwestern  Railway 
Company  was  by  Statute  of  Wisconsin,  (Record,  p.  60)  authorized 
to  consolidate  with  the  Baraboo  Air  Line  Railroad  Company  and 
several  other  railroad  companies  of  Wisconsin,  and  such  consolida- 
tion was  effected,  and  the  organization  of  the  Chicago  &  North- 
western Railway  Company,  substantially  as  the  same  now  exists, 
was  completed. 

It  thus  appears  that  this  company  is  composed  of  two  corpora- 
tions created  by  the  laws  of  Illinois,  and  of  three  and  more  organ- 
ized by  virtue  of  the  laws  of  Wisconsin ;  and  it  also  appears  from 
the  statutes  authorizing  the  consolidation  of  the  Illinois  companies 
with  those  of  Wisconsin,  that  the  stockholders  in  each  agreed  so 
to  consolidate  upon  the  faith  of  these  laws  which  pledged  to  them 
the  legislative  promises  of  these  States  that  if  they  would  thus 
agree,  and  surrender  the  stock  by  them  owned  in  the  several  com- 
panies, and  take  in  return  that  of  the  consolidated  company,  and 
agree  that  the  corporation  as  consolidated  should  assume  and  secure 
to  pay  by  mortgage  upon  its  entire  road,  property  and  franchises, 
all  the  debts  of  the  several  companies  so  consolidating,  that  in  con- 
sideration thereof  the  consolidated  corporation  should  possess  and 
exercise  all  the  rights,  privileges  and  franchises  which  by  either 
State  had  been  conferred  upon  the  companies  composing  it. 

The  Chicago  and  Northwestern  Railway  Company,  as  consolida^ 
ted,  executed  various  mortgages  to  secure  bonds  by  them  sold,  some 
of  which  are  owned  severally  by  the  appellants  Piek,  Pierson  and 
Taylor.  These  mortgages  executed  severally  to  the  Farmers'  Loan 
and  Trust  Company,  and  to  the  Union  Trust  Company,  severally 
conveyed  to  such  trustees,  and  mortgagees  the  property  and  fran- 
chises, as  the  company  was  by  its  charter  expressly  authorized  to 
do;  and  on  the  faith  of  such  security  the  bonds  aforesaid  were  sold 
without  the  States  of  Wisconsin  and  Illinois,  and  largely  to  for- 
eigners abroad.  There  was  no  notice  to  such  purchasers,  either  in 
the  charter  of  said  company,  nor  in  the  bonds  or  mortgages,  of  any 
reservation  of  the  ri^ht  to  alter  or  repeal  such  charter;  but  so  far 
as  purchasers  out  of  the  State  of  Wisconsin  were  concerned  (they 
not  haying  even  constructive  notice  of  the  constitution  or  laws  of 
that  State)  they  could  but  assume  that  the  charter  of  the  consolida- 
ted company  was  in  perpetuity,  and  that  there  could  be  no  repeal 
or  alteration  of  the  same,  which  could  in  any  manner  affect  the 
rights  of  those  who  should  purchase  the  bonds  issued  and  secured 
in  precise  conformity  with  its  provisions. 

Before  proceeding  to  consider  the  very  remarkable  statute, — the 
execution  of  which  is  the  purpose  of  this  action  to  restrain, — the 
attention  of  the  court  will  be  called  to  a  few  facts  averred  in  the 
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bill,  and  admitted  by  the  demurrer,  to  show  how  unjust  and  oppres- 
sive are  the  provisions  of  the  act  of  which  we  complain.   It  appears 
(Record,  p.  15)  that  the  railroads  owned  by  the  Northwestern  Rail- 
way Company  in  Wisconsin  cost  $28,074,317.35,  and   that  their 
earnings  for  the  year  ending  December  31, 1873,  was  $3,190,523.64, 
and  that  the  operating  expenses  were  $2,099,850.66;  leaving  as  net 
earnings  the  sum  of  $1,091,672.     This  would  pay  less  than  four  per 
cent,  per  annum  on  the  actual  cost  of  the  roads,  which  have  done 
so  much  to  develope  and  increase  the  wealth,  and  add  to  the  prosper- 
ity of  the  State  of  Wisconsin.    It  appears  also  that  the  debt  of 
the  said  company,  applicable  to  the  cost  of  the  roads  in  that  State 
is  $17,247,770,  and,  therefore,  that  the  entire  net  earnings  of  the 
roads  thereon  would  pay  less  than  seven  per  cent,  upon  tnis  debt, 
whilst  the  legal  rate  of  interest  in  Wisconsin  is  ten  per  cent.    It  also 
appears  that  the  company,  between  May,  1867  and  May,  1873,  had 
reduced  rates  of  passenger  fare  twenty  per  cent.,  and  of  freight 
thirty  per  cent.,  and  that  in  consequence  of  the  very  inadequate 
rates  received,  it  had  been  unable  to  pay  any  dividend  to  its  com- 
mon stockholders  since  December,  1872;  and  since  that  date  but 
three  and  a  half  per  cent,  on  its  preferred  stock.   (Record,  p.  15.) 

The  bill  also  avers  that  rates  for  fare  and  freight  were  fixed  after 
as  careful  an  examination  of  the  facts  and  circumstances  bearing 
upon  the  question  as  it  was  in  the  power  of  the  oflScers  of  said  cor- 
poration to  bestow,  and  that  such  rates  are  reasonable  and  just; 
and  it  furthermore  alleges  that  the  sole  security  for  the  pa^'ments 
of  said  bonds  holden  by  the  appellants,  is  the  said  road,  its  equip- 
ments, appurtenances  and  revenue.    (Record,  p.  21.) 

On  the  11th  of  March,  1874,  the  legislature  of  Wisconsin  passed 
the  act  complained  of,  (  Record,  p.  16, )  which  by  its  terms  reduced 
the  rates  for  the  carriage  of  freight  and  passengers  more  than  twen- 
ty-five per  cent,  below  those  then  fixed  and  charged  as  aforesaid, 
by  the  Chicago  and  Northwestern  Railway  Company;  and  the  bill 
avers,  and  the  demurrer  admits,  that  the  effect  of  such  reduction  if 
submitted  to  will  be,  that  instead  of  returning  any  compensation 
whatever  to  the  owners  of  said  roads,  the  same  will  be  run  at  a  loss, 
and  consequently  the  value  of  said  roads  will  be  entirely  destroyed, 
and  the  security  which  is  held  for  the  payment  of  the  bonds  owned 
by  said  appellants,  rendered  worthless.    (Record,  p.  21.) 

A  brief  synopsis  of  this  unprecedented  and  unjust  statute  is  here 
deemed  appropriate.  Its  framers,  while  destroying  the  value  of 
the  stock  and  bonds  issued  by  this  company,  also  designed  to  give 
to  the  citizens  of  Wisconsin  a  certain  advantage  over  all  others  in 
the  transportation  of  the  products  of  that  State.  By  section  3  of 
the  act,  freights  are  divided  into  four  general  classes,  Nos.  1,  2, 3,  4, 
and  into  seven  special  classes,  to  be  designated  as  D,  E,  F,  6,  H,  I,  J. 

D  comprises  grain  in  car-loads. 

E — Flour,  50  barrels  or  more;  lime,  24  or  more. 
.  6 — Lumber,  lath,  and  shingles,  in  car-loads. 

Ht— Live-stock  in  car-loads. 

These  are  productions  of  Wisconsin,  sold  in  great  quantities  out 
of   that   State,   and  hence  its  citizens  desire  to  transport  them 
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throughout  its  borders  at  the  lowest  rates  possible.  By  section  4 
the  rates  of  freight  are  fixed  for  the  carriage  of  the  articles  in 
quantities  specified  in  classes  D,  E,  G,  and  H,  and  also  in  the 
three  other  special  classes,  P,  I,  J.  By  section  5  of  the  act 
the  roads  classed  as  A  and  B  were  not  to  charge  higher  rates 
of  freight  for  carrying  freight  classed  under  the  four  general 
classes  mentioned  in  the  third  section,  than  was  received  by 
said  companies  on  the  first  of  June,  1873;  but  these  rates  were 
much  higher  than  those  prescribed  for  the  carriage  of  the  freight 
classed  as  D,  E,  H,  and  G,  and  the  three  Railroad  Commission- 
ers to  be  appointed  under  the  act  were  empowered  by  section 
13  to  so  classify  all  articles  transported  on  any  railroad,  except 
articles  mentioned  in  D.  E.  H,  and  G,  as  to  place  them  in  either  of 
the  said  four  general  classes,  or  in  the  special  classes  except  D,  E, 
H,  and  G,  thus  expressly  declaring  that  the  Commissioners  should 
in  no  manner  interfere  with  either  of  those  four  general  cliasses  by 
removing  from  them  either  of  the  articles  comprised  therein,  and 
placing  them  in  classes  where  a  higher  rate  of  freight  might  be 
chargeable  thereupon.  And  whilst  these  Commissioners  were  em- 
powered to  reduce  rates  of  freight  on  articles  comprised  in  either  of 
the  general  or  special  classes,  they  had  no  authority  to  increase 
the  same,  except  as  such  increase  might  result  from  a  change  in 
the  classification  as  aforesaid — by  removing  articles  comprised  in 
F,  I,  and  J  to  one  or  more  of  the  four  general  classes  numbered 
first,  second,  third  and  fourth — thus  it  will  be  preceived,  care- 
fully excluding  from  this  possible  increase  articles  constituting  the 
staple  products  of  Wisconsin.  In  the  nature  of  things,  and  upon 
solid  principle,  there  was  no  reason  for  this  discrimination.  It 
must  be  found  in  the  desire  of  the  representatives  of  the  people 
of  Wisconsin  to  secure  for  them  a  benefit,  by  an  arbitrary  and 
uniust  exercise  of  supposed  legislative  power. 

Without  entering  fully  into  the  details  of  this  act,  it  is  enough 
to  present  here  its  general  features,  and  these  are  certainly  extraor- 
dinary. The  railroads  of  the  State  are  divided  into  three  classes, 
A,  B  and  C,  instead  of  being  designated  by  their  corporate  names;, 
and  as  the  roads  descend  in  the  alphabet,  they  rise  in  the  scale  of 
the  rates  they  are  severally  authorized  to  charge  for  the  carriage  of 
freight  and  passengers — these  rates  being  arbitarily  fixed  by  the 
legislature,  without  investigation,  and  with  no  opportunity  given 
to  the  several  companies  to  be  heard  on  a  subject  so  vital  to  their  in- 
terests, and  even  existence.  Three  Commissioners  were  to  be  ap- 
pointed, to  be  in  no  manner  interested  in  railways,  with  authority 
to  examine  witnesses,  &c.,  and,  among  other  things,  to  ascertain  the 
cost  of  each  railroad  within  the  State,  the  gross  receipts  and  total 
net  earnings  thereof,  and  various  other  facts,  as  one  would  naturally 
suppose,  for  the  purpose  of  increasing  rates,  freight,  and  fare,  if  those 
fixed  by  the  act  were  too  low.  This,  however  was  not  confided  to  their 
discretion;  for  they  were  only  authorized  further  to  reduce  the 
rates  prescribed,  if,  in  their  judgment,  or  in  the  judgment  of  a  ma- 
jority of  them,  it  can  be  done  without  injury  to  said  railroads;  and 
the  bill  avers  that  they  will  proceed  to  re-classify  and  reduce  rates, 
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'unless  restrained  by  injunction.  The  act  also  declares  that  the  said 
railroads  shall  be  bound  by  the  decision  of  said  Commissioners,  or  a 
majority  of  them,  with  reference  to  said  rates,  and  that  every  viola- 
tion thereof  shall  be  a  misdemeanor,  subjecting  the  offending  com- 
pany or  individual  to  fine,  and  to  an  action  by  the  party  aMrieved. 
Penalties  are  inflicted  for  any  refusal  to  transport  freight  at  the  rates 
prescribed  by  the  act,  or  by  the  Commissioners,  or  for  charging 
more  than  such  rates;  and  whilst  the  companies  are  thus  required 
to  perform  these  services,  and  to  continue  to  operate  their  roads  for 
that  purpose,  they  are  commanded,  under  heavy  penalties,  to  do  so 
for  a  compensation,  confessed  by  the  demurrer  to  be  so  inadequate 
as  not  to  pay  running  expenses.  And  the  bill  also  avers  that  even 
these  rates  it  is  the  purpose  of  the  Railroad  Commissioners  to  re- 
duce, and  that  they  and  the  Attorney-General,  who  are  appellees, 
are  preparing  to  enforce  the  provisions  of  said  act  by  prosecutions 
for  penalties,  and  otherwise,  to  the  injury  and  destruction  of  the 
rights  and  interests  of  the  appellants. 

On  this  state  of  facts  the  appellants  will  insist  that  the  court  be- 
Idw  had  jurisdiction  to  grant  the  relief  asked  for;  that  the  act  in 
question  was  repealed  by  that  of  March  12, 1874;  that  such  portions 
of  the  act  complained  of  as  prescribe  rates  of  fare  or  freight  for  the 
carriage  within  Wisconsin  of  persons  or  property  coming  from  or 
going  to  other  States,  is  in  conflict  with  the  provision  of  the  Con- 
stitution of  the  United  States  empowering  Congress  to  regulate 
commerce  between  the  States,  and  to  that  extent  is  void;  that  the 
legislature  had  no  authority  to  alter  said  charter;  that  the  act  in 
question  does  not  alter  or  purport  to  alter  the  charter  of  said  com- 
pany, but  is  in  substance  a  confiscation  of  its  property,  a  taking  of 
it  for  public  use  without  compensation  and  without  due  process  of 
law;  that  the  power  to  determine  what  is  a  reasonable  compensa- 
tion for  the  services  of  common  carriers,  is  a  judicial,  not  a  legisla- 
tive power,  which  the  courts  alone  can  exercise;  that  if  this  were 
otherwise,  there  is  a  limit  to  the  authority  of  the  legislature  to  alter 
charters  by  virtue  of  the  power  to  that  effect  reserved  therein,  or  in 
the  constitution  of  Wisconsin,  and  that  this  limit  is  to  be  pre- 

'  scribed,  not  by  the  will  of  the  legislature,  but  by  that  of  the  law  as 
administered  by  courts  of  justice;  that  the  legislature  has  no  au- 
thority to  impair  the  obligation  of  contracts  entered  into,  as  afore- 
said, between  the  several  stockholders  of  the  Illinois  and  Wisconsin 
railroad  companies  in  precise  conformity  with  the  statutes  of  those 
States:  that  such  statutes  operated  as  a  compact  between  those 
States,  'which  neither  could  alter  without  the  assent  of  the  other; 
and  that  the  legislature  of  the  State  of  Wisconsin  could  not  lawful- 
ly impair  the  contracts  made  between  the  bonholders  and  their 
trustees,  and  the  said  company,  as  attempted  by  the  act  of  March 
12,  1874;  for  all  and  each  of  which  causes  above  stated,  the  appel- 
lants will  insist  that  the  said  act  is  unconstitutional  and  void. 

Before  proceeding  to  argue  these  several  propositions,  a  few  gen- 
eral observations  are  deemed  appropriate.  If  the  act  be  valid,  the 
legislature  of  Wisconsin,  or  such  of  its  officers  or  agents  as  it  sees 
fit  to  designate,  may  arbitrarily  fix  the  compensation  to  be  received 
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by  the  railway  companies  for  their  services  and  risk  as  common  car- 
riers, without  appeal,  without  reference  to  the  cost  of  operating 
their  roads — permitting  some  companies  to  charge  more  than  oth- 
ers for  similar  services;  and  acceptance  of  these  rates  may  be  en- 
forced by  the  State  by  penalties  and  criminal  proseciAions.    If  one 
conveys  the  profits  of  land,  the  laud  passes,  for  what,  says  Lord 
Coke,  in  language  adopted  by  this  court  as  expressing  the  law,  is 
land,  but  the  profits  thereof?    If  these  rates  are  binding  upon  the 
corporation,  it  is  because  the  legislature  and  its  agents  nave  abso- 
lute power  to  fix  them  independent  of,  and  against  the  will  of  stock- 
holders and  directors.    If  this  power  to  determine  what  compensa- 
tion common  carriers  may  receive  can  be  thus  arbitrarily  assumed 
and  exercised  by  the  State  having  no  interest  whatever  in  the 
property,  may  it  not  with  equal  propriety  fix  the  sums  the  corpora- 
tion shall  pay  for  the  hire  of  men  and  purchase  of  materials  neces- 
sary for  the  conduct  of  its  business?    xhe  exercise  of  one  of  these 
powers    necessarily    involves    the    right  to    employ    the    other, 
for    what    propriety    or   justice    is  there   in    fixing  the  carrier's 
compensation,    without  regard  to  the   cost   or    risk   of   conduct- 
ing his  business,  and  if  the  right  here  claimed  may  be  exercised, 
does  it  not  follow  that  the  price  of  the  products  of  the  manufac?turer 
may  be  thus  fixed  without  regard  to  its  cost?    By  the  terms  of  this 
act  the  corporation  is  in  sufetance  prohibited,  under  heavy  penal- 
ties, from  making  contracts  for  the  price  of  the  carriage  of  freight 
or  passengers,  or  for  the  performance  of  any  service  or  risk  as  a 
common  carrier.    This  authority  the  State  claims  the  exclusive 
right  to  exercise,  although  as  was  said  in  4th  Hill's  Reports,  page 
143,  the  power  of  making  bargains  for  individuals  has  never  been 
delegated  to  any  branch  of  the  government.     Whilst  this  authority 
is  thus  claimed,  and  the  corporation  is  expressley  forbidden  to  bar- 
gain for,  ask,  or  receive  any  greater  compensation  than  that  pre- 
scribed, it  must  of  course  be  conceded  that  the  persons  for  whom 
services  are  rendered  by  the  company,  are  not  bound  by  the  rates 
fixed,  for  as  against  them  these  must  be  reasonable,  and  that  ques- 
tion thej'  may  at  any  time  submit  to  the  determination  of  a  court 
and  jury;  and  of  this  right  they  cannot  be  deprived.     If  the  legis- 
lature may  lawfully  exercise  this  power,  it  is  obvious  it  can  at 
pleasure  render  the  entire  property  of  the  company  worthless;  for 
it  is  quite  immaterial  with  what  prudence,  skill,  and  economy  its 
affairs  are  conducted,  if  its  receipts  may  be  regulated   by  the  arbi- 
trary will  of  the  legislature  or  its  agents.     If  this  may  be  lawfully 
done  it  needs  no  argument  to  show  that  the  property  of  every  cor- 
poration held  subject  to  this  extraordinary  power,  may  in  substance 
be  taken  from  it,  and  its  benefits  transferred  to  the  public  who 
travel  and  send  freight  over  its  roads.     The  case  is  not  altered  by 
saying   that  the   title  to  its  road-bed,  cars,  and  equipments  still 
remain  in  the  company;  for  the  only  purpose  of  investing  in  these 
is  to  obtain  a  fair  profit  from  their  use  in  connection  with  the  ser- 
vices of  the  ofiBcei*s  and  agents  to  be  employed  by  the  corporation. 
When,  therefore,  its  income  is  taken,  or  so  controlled  by  the  State 
that  none,  or  less  than  a  just  compensation  is  derivable  from  its 
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property,  the  latter  is  in  the  most  substantial  sense  taken  without 
due  process  of  law,  and  without  compensation.  The  utmost  subtle-  , 

ty  cannot  wriggle  out  of  this  conclusion.    To  say  that  the  right  a 

to  take  a  reasonable  compensation  for  the  services  of  a  common  L 

carrier  is  a  franchise,  proceeding  from  the  State,  which  it  may^  at 
pleasure  recall,  is  simply  to  assert  that  when  it  creates  a  corpora- 
tion for  the  construction  and  operation  of  railways  or  for  the  manu- 
facture of  cloths,  it  invites  the  investment  of  capital,  subject  to  the 
right  of  the  legislature  immediately  utterly  to  destroy  its  value  to 
the  owner  by  prescribing  what  may  be  received  for  services  or  pro- 
ducts.    Is  the  right  to  obtain  this  just  compensation  a  franchise 
derived  from  the  State,  or  a  part,  and  the  only  valuable  portion  of 
the  capital  invested?     By  wnat  process  is  this  extraordinary  trans- 
formation effected,  whereby  the  State  may  at  will  so  dispose  of  the 
Eroperty  of  the  stockholders,  that  whilst  they  may  continue  to 
old  its  barren  title,  the  State  may  control  its  use,  and  distribute 
its  income  and  profits  to  strangers?    To  say  that  this  is  but  alter- 
ing the  franchise,  which  the  State  conferred,  is  but  christening  a 
wicked  fraud  under  another  name.     The  property  of  the  stock- 
holder is,  nevertheless,  taken  from  him,  without  due  process  of  law; 
and  without  compensation;  and  to  call  this  the  withdrawal  of  a 
franchise,  which  the  State  gave,  and  may  at  pleasure  take  away,  is 
but  a  wretched  falsehood  poorly  clad.      This,  however,  seems  to 
have  imposed  upon  the  supreme  court  of  Wisconsin,  if  we  may 
judge  from  a  late  opinion  of  its  chief  iustice,  in  which  it  is  declar^ 
that  the  act  does  not  at  all  meddle  with  the  material  property  dis- 
tinct Irotn  the  franchise,  but  acts  only  on  the  iranchise,  and  not  at 
all  on  the  material  property.    Does  that  court  really  believe  the 
income  of  a  railroad  company  is  not  material  property,  and  that 
only  its  road-bed  and  cars  when  incapable  of  yielding  a  profit,  are  ? 
What  would  the  judge  who  delivered  the  opinion  on  that  subject 
judicially  say  if  a  like  proposition  were  urged  on  behalf  of  men 
who  by  fraudulent   management  as  directors  should  deprive   the 
stockholders  of  all  income  from  their  investments?     He  certainly 
would  not  call  this,  or  the  right  to  receive  it,  a  franchise  and  say 
the  directors  had  not  meddled  with  the  material  property.     He 
Would  probably  tell  the  fraud-doers  in  very  plain  language  that 
the  right  of  stockholders  to  a  fair  return  for  their  investment  was 
as  sacred  as  that  of  any  other  owner  of  private  property  to  its  pro- 
ceeds, and  that  such  investment  was  of  no  material  value  whatever 
except  as  a  source  of  income. 

In  the  same  opinion,  the  justice  who  delivered  it  said  the  statute 
in  question  had  been  denounced  as  an  act  of  communism,  but  that 
he  thanked  God  communism  was  a  foreign  abomination,  without 
recognition  in  Wisconsin,  where  the  people  were  too  intelligent, 
too  staid,  too  just,  too  busy,  too  prosperous,  for  any  such  horror  of 
doctrine.  It  is  quite  true  that  the  theory  of  the  statute  is  distinct 
from  the  doctrine  of  the  communists.  The  latter  divides  property 
ratably  between  the  plundered  and  the  plunderers,  while  the  former 
takes  all  for  the  grangers. 

It  is  clear,  therefore,  that  the  State  has  assumed  to  exercise  such 


APPENDIX  B — LEGAL  PROCEEDINGS.  413 

absolute  control  over  the  property  of  the  corporation,  by  whatever 
name  it  may  be  called,  as  renders  it  quite  valueless,  at  the  pleasure 
of  the  legislature;    and  it  is  equally  clear,  that  unless  corporate 
property  is  wholly  unprotected  by  those  invincible 'common  law 
and  constitutional  provisions  which  protect  all  other  private  prop- 
erty, the  act  in  question  is  utterly  void     It  has  sometimes  been 
said  that  railways  are  public  highways  which,  in  substance,  belong 
to  the  State,  and  may,  therefore,  be  dealt  with  as  public  property. 
At  others,  that  inasmuch  as  the  State  exercised  tne  right  of  emi- 
nent domain  to  enable  railway  corporations  to  secure  the  needful 
land  for  their  roadways,   this  rightly  subjected  them  and  their 
property  to  State  control.    These  are  but  feeble  pretexts  on  which 
to  build  the  right  to  take  millions  of  property  forcibly  and  with- 
out compensation.      Jn  so  far  as  railways  are  subject  to  public 
use,  they   are   public  highways,   open   to   all   persons   who  see 
fit  to  travel  in,  or  send  freight  by,  the  cars  of  the  corporations 
owning  them,  at  reasonable  rates  of  compensation;  but  it  is  well 
settled  that  these  are  private  corporations,  and  their  property  pri- 
vate property.    The  State  has  never  paid  a  dollar  towards  the  con- 
struction or  equipment  of  our  railway,  and  by  its  constitution  is 
expressly  prohibited  from  so  doing,  or  from  operating  public  works 
except  as  nereinafter  stated.    How,  then,  or  by  what  title  does  the 
State  own  the  railway  constructed  by  the  Chicago  and  Northwest- 
ern Railway  Company?    Is  it  because  it  has  seen  fit  to  declare  it  a 
public  highway?    And  how  much  is  gained  by  invoking  the  aid 
of  the  rififht  of  eminent  domain  exercised  to  enable  the  company  to 
obtain  a  small  portion  oi  its  land,  which  it  acquired  only  upon  pav- 
ing to  the  owners  full  compensation  therefor?   The  State  lost  notn- 
ing  by  this,  nor  did  those  whose  lands  were  thus  taken.     These 
pretenses  of  franchise  altered,  of  public  highway,  of  eminent  do- 
main, are  but  flimsy  muniments  of  title  to  the  millions  which  the 
State  seeks  to  grasp  and  hold  by  force  of  the  act  in  question.    Those 
who  attempt  to  accomplish  and  to  justy  this  appropriation  of  the 
property  of  corporations  can  find  no  precedent  for  the  outrage  in 
the  legislation  of  any  State  or  country.     A  reference  to  1st  Shel- 
ford,  on  the  law  of  railways,  containing  the  act  of  parliment  of 
1844,  will  illustrate  with  what  justice  the  legislature  of  Great  Brit- 
ain, having  imperial  power,  deals  with  this  kind  of    property. 
There,  in  a  general  act,  provision  is  made  for  regulating  the  riates 
of  fare  chargeable  by  railway  companies  thereafter  to  be  created  in 
that  company,  and  these  are  subject  to  such  revision,  that  when  the 
companies  are  able  to  pay  ten  per  cent,  dividends  upon  the  cost  of 
the  roads,  the  rates  may  be  reduced,  provided  the  Govermnent  shall 
guarantee  a  continuance  of  profits  equal  to  that  sum;  and  a  some- 
what   similar    provision,  without  the  guarantee,   will  be  found 
in  the   18th  section  of  the  act  of   Congress  incorporating   the 
Union  Pacific  and  other  connecting  railways.    It  has  been  reserved 
to  the  Western  States,  where  the  money  lender  is  permitted  by 
law  to  exact  for  loans  a  high  rate  of  interest — in  Wisconsin,  ten 
per  cent. — and  where  the  manufacturer  and  the  farmer  may  charge 
at  pleasure  for  their  products,  to  attempt  arbitrarily,  without  legis- 


414  REPORT  OF  RAILROAD  COMMISSIONERS. 

lative  or  other  inquiry,  and  without  notice  to  the  corporation  to  be 
affected,  to  seize  upon  the  management  of  their  railways,  fix  the 
rates  beyond  which  they  shall  not  charge  for  services,  at  a   time 
when  those  are  so  low  that  no  dividends  can  be  paid  upon  their 
common  stock,  and  but  three  and  a  half  per  cent,  upon  the  prefer- 
red, and  thus  to  utterly  prostrate  the  credit  of  these  companies  at 
home  and  abroad,  reducing  the  value  of  their  bonds  held  by  foreig^n 
and  other  capitalists  to  the  extent  of  many  millions  of  dollars,  and 
causing  these  obligations  to  the  amount  of  hundreds  of  millions  to 
be  dishonored  for  non-payment  of  interest.     It  is  not  surprising: 
that  in  view  of  the  national  disgrace  thus  inflicted  upon  our  conn- 
try  by  this  State  legislation,  our  consul  at  Rotterdam,  in  an  official 
communication  addressed  to  the  State  Department  at  Washington, 
should  have  said:  ^'Concernin^  the  transactions  in  United  States 
railroad  shares  which,  before  the  catastrophe  in  the  United  States^ 
had  been  so  important  an  element  in  the  Dutch  money-market,  I 
have  but  to  repeat  the  statement  of  my  preceding  annual  report. 
Far  from  showing  any  sign  of  returning  confidence  in  United 
States  railroad  shares,  the  Dutch  public  rather  manifests  increasing 
aversion.    The  sale  oif  United  States  railroad  securities,  even  at  the 
lowest  rates,  is  limited  to  the  smallest  minimum.    The  laws  recent- 
ly  enacted  in  Wisconsin  concerning  railroads  have  just  affected 
those  securities,  in  which  the  Dutch  capitalists  had  invested  enor- 
mous sums,  namely,  the  Chicafi:o  &  Northwestern,  and  the  Milwau- 
kee &  St.  Paul  Railroads;    As  yet  the  holders  of  these  bonds  still 
believe  that  the  hopes  created  and  entertained  by  the  directors  of 
these  railroads  will  be  realized,  and  that  those  laws  will  be  an- 
nulled by  the  supreme  court.    Should  this  not  be  the  case,  a  new 
depreciation  of  these  securities,  as  well  as  all  other  Aerican  railroad 
bonds,  may  be  expected.    For  years  to  come,  no  investment  of 
Dutch  capital  in  United  States  railroad  enterprises  will  be  made. 
Financiers  who,  in  this  country,   have  been  dealing  in   United 
States  railroad  securities,  agree  in  declaring  that  a  revival  of  confi- 
dence in  American  railroad  enterprises  can  only  be  expected  when 
a  radical  chans^e  of  the  present  legislation  on  railroad  companies 
takes  place  in  the  different  States." 

To  what  action  of  foreign  government  for  the  protection  of  their 
citizens,  who  have  invested  millions  in  these  securities,  this  legis- 
lation, if  enforced,  may  lead,  cannot  be  foretold;  but  it  is  quite  cer- 
tain that,  if  by  a  similar  national  act  of  confiscation,  our  government 
should  thus  seize  the  property  of  foreign  capitalists  on  either  of  the 
pretexts  here  put  forth  on  behalf  of  Wisconsin,  they  would  be  con- 
demned as  frivolous  excuses  for  national  robbery  bv^  the  judgment 
and  moral  sense  of  the  civilized  world;  and  would  afford  but  a 
poor  shield  against  the  international  weapon  of  reprisal  which  may 
rightfully  follow  the  refusal  of  our  nation  to  satisfy  the  just  claims 
of  citizens  of  another,  who  have  been  refused  protection  of  liberty 
or  property  by  our  laws.  A  State  of  our  Union  may  plead  that, 
as  it  can  hold  no  intercourse  with  a  foreign  government,  it  cannot 
be  subjected  to  the  consequences  of  this  doctrine;  but  this  immunity 
will  hardly  justify  a  disregard  of  duties  which  every  political  com- 
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munity  is  bound  to  perform  toward  those  who  place  tnemselves  or 
their  property  within  its  jurisdiction.     Nor  is  it  wise,  or  respecta- 
ble for  any  State  of  our  Union  to  bring  discredit  upon  itself  and 
sisters  by  outraging  the  rights  of  foreigners,  merely  because  it  cian- 
not  be  punished  for  so  doing?    A  decent  pride,  if  not  a  native  hon- 
esty, should  rather  induce  it  to  seek  the  respect  of  foreign  nations, 
even  if  denied  the  priveleges   of  international   recognition  and 
association.    It  should  be  borne  in  mind,  however,   that  it  will 
be  difficult  to  make  foreign  nations  comprehend,  how  it  is,  that 
a  great  people  like  ours,  should    have  so  organized   their    in- 
ternal civil   administration  that  each  and  all  of  our  great  State 
divisions    should    be   controlled    by    legislatures  possessing  un- 
limited   power    to    plunder    foreign  citizens    without    responsi- 
bility to  their  governments,  or  to  an}'  department  of  our  own, 
and  whilst,  if   this  be  so,  it  cannot  fail  to  degrade  us  in  the  esteem 
of  all  honest  men,  it  would  afford  but  a  poor  excuse  against  a 
claim  upon  our  general  Government  for  restitution,  should  the 
Western  legislation  already  existing  be  enforced  to  the  substantial 
confiscation  of  hundreds  of  millions  of  railway  bonds,  whose  for- 
eign owners  now  anxiously  await  the  decision  of  this  court.  Should 
this  hope  fail  them,  but  one  source  remains;  for  after  what  has  oc- 
curred it  would  be  but  mockery  to  ask  them  to  rely  upon  the  jus- 
tice of  States,  which,  although  enriched  by  contributions  of  foreign 
capital,  are  nevertheless  capable  of  seizing  and  appropriating  it,  upon 
the  pretences  here  put  forth.    In  using  the  words  seizure,  appro- 
priation, «ind  confiscation  of  this  property,  to  indicate  the  acts  au- 
thorized, I  employ  no  exaggerated  phrases,  for  if  the  provisions  in 
question  shall  be  enforced,  they  result  in  nothing  less.     A  statute 
which  should  prohibit  a  person,  under  heavy  penalties,  from  rent- 
ing his  property  beyond  certain  rates — barely  sufficient  to  pay  cost 
of  management  and  taxes-:- which  should  authorize  certain  persons 
to  reduce  even  these  at  pleasure — would  as  effectually  seize,  appro- 
priate, and  confiscate  it,  as  if  the  entire  title  were  taken  away.    In- 
deed the  acts  here  authorized  are  the  worst  possible  form  of  confis- 
cation, for  whilst  the  power  asserted  is,  to  declare  what  may  be  re- 
ceived as  income — which  is  the  sole  purpose  of  investment — it  is 
made  the  duty  of  the  corporation  to  employ  the  money  of  its 
stockholders  in  operating,  at  vast  expense  and  risk,  these  roads; 
and  no  matter  with  what  economy,  skill  and  labor  this  may  be 
done,  there  still  stand  ready  the  legislature,  or  its  appointed  agents, 
to  reduce  the  prescribed  rates,  if  by  this  successful  management 
they  shall  accumulate  beyond  running  expenses  and  taxes.    No 
legislative  outrage  can  exceed  this;  and  whilst  one  Wisconsin  Com- 
pany'— the  West  Wisconsin  Railway  Company — has  already  been 
crushed  by  it,  those  here  represented  must,  as  admitted  upon  this 
record,  share  a  similar  fate,  if  not  saved  therefrom  be  the  decision 
of  this  court. 

Respectfully  submitting  this  preliminary  statement,  I  now  pro- 
ceed to  argue  the  question  here  involved  —  as  grave,  and  in  tneir 
conpequences  as  important,  as  any  ever  presented  for  judicial  con- 
sideration. 
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I. — The  court  below  had  jurisdiction  of  the  parties;  and  if,  as 
averred  in  the  bill,  the  defendants  were  about  to  enforce  executinn 
of  an  unconstitutional  act  of  the  legislature  of  Wisconsin,  to  the 
injury  of  the  complainants'  rights  of  property,  it  was  the  duty  of 
the  court  to  restrain  this  by  injunction. 

1.  Where  jurisdiction  depends  upon  the  parties,  the  court  look 
only  to  those  named  in  the  record,  and  though  a  State  may  be  solely 
interested  in  the  enforcement  by  its  agents  of  an  unconstitutional 
law,  those  charged  with  its  enforcement  are  the  proper  parties  de- 
fendants, and  may  be  restrained.  Osborn  vs.  Bank  of  the  U.  S.,  9 
338;  Davis  vs.  Gray,  16  Wallace,  203. 

2.  The  facts  stated  in  the  bill  clearly  show,  that  if  the  act  in 
question  shall  be  executed,  the  property  of  the  complainants  will 
be  sacrificed  and  the  contracts  under  which  the  same  is  held  im- 
paired; and  if  these  are  protected  by  the  provisions  of  the  Consti- 
tution of  the  United  States  and  of  the  State  of  Wisconsin,  as  we 
insist  they  are,  the  relief  prayed  for  should  be  granted. 

II. — The  statute  in  question  was  repealed  bv  the  act  of  March 
12,1874. 

1.  The  provisions  of  the  two  are  utterly  inconsistent  with  each 
other,  and  both  cannot  stand. 

2.  Although  by  joint  resolution  of  March  12,  1874,  the  Secretan* 
of  State  was  directed  not  to  publish  said  act  until  April  28  of  that 
year,  this  resolution  has  not  the  force  of  a  law  of  the  State,  and 
could  not  detract  from  the  rigor,  as  such,  of  the  act,  the  publication 
of  which  was  postponed! 

It  might  not  be  operative  for  the  purpose  of  enforcement  until 
the  28tn  of  April,  but  existed  as  a  law  from  the  time  of  its  passage 
on  the  11th  of  March;  and  the  act  of  March  12  being  passed  ex- 
pressive of  the  legislative  will,  that  the  law  of  the  previous  dny 
should  be  repealed,  the  effect  of  that  could  not  be  averted  by  the 
passage  of  a  joint  resolution. 

III. — That  portion  of  the  act  of  Wisconsin,  passed  March  11, 
1874,  which  prescribes  what  rates  may  be  charged  and  collected  by 
the  Chicago  and  Northwestern  Railway  Company,  for  the  trans- 
portation of  freight  upon  and  over  its  roads  within  that  State,  is, 
m  the  respects  hereinafter  mentioned,  unconstitutional  and  void, 
upon  the  ground  that  it  is  a  regulation  of  inter-State  commerce,  of 
which  the  Congress  of  the  United  States  has  exclusive  jurisdiction, 
by  force  of  that  provision  of  the  Constitution  empowering  it  to 
regulate  commerce  among  the  several  States. 

1st.  Wherever  the  subjects  over  which  power  to  regulate  com- 
merce is  asserted,  are  in  their  nature  national,  they  may  jufitly  be 
said  to  be  such  as  to  require  the  exclusive  legislation  of  Congress: 
and  the  transportation  of  passengers  or  merchandise  through  a 
State  or  from  one  State  to  another,  is  of  this  nature.  (Case  of  the 
State  Freight-Tax,  (15  Wallace,  279-80.) 

And  it  is  of  national  importance  that  over  such  subjects  there 
should  be  but  one  regulating  power. 

2d.  The  third  section  of  the  act  in  question  declares  that  all 
freights   thereafter  transported  upon   an}'  railroad  or  part  of  a 
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railroad  in  said  State,  shall  be  divided  into  four  general   and  seven 
special  classes,  which  classification,  when  carefully  examined,  will 
snow  that  the  purpose  of  the  framers  of  the  act  was  to  secure  ad- 
Tantages  to  those  who  desired  to  transport  the  principal  products 
of  that  State  over  all  others;  and  section  4  declares  that  no  indi- 
dual   company  or  corporation,  owning,  operating,  managing  or 
leasing  any  railroad  or  part  of  a  railroad,  shall  charge  for  or  re- 
ceive a  greater  or  higher  rate  for  carrying  the  articles  in  said   sec- 
tion enumerated  than  is  therein  specified.    No  discrimination  is 
made  by  said  section  between  freights  to  be   carried  for  citizens  of 
the  State  or  for  persons  not  citizens;  nor  is  any  made  between  ar- 
ticles to  be  transported  wholly  within  the  State  and  those  taken 
up  without  the  State  and  brought  into  it,  or  those  taken  up  within 
the  State  to  be  carried  out  of  it.    The  transportation  of  all  freight, 
of  all  persons,  whether  citizens  of  that  State  or  of  other  States,   or 
aliens,  from  whatever  part  of  the  country,  or  of  the  world   it  may 
have  been  brought,  or  whithersoever  it  may  be  goin^,  come  alike 
under  the  regulation  attempted  to  be  imposed  upon  the  carriage  of 
merchandise  by  the  provisions  of  this  act.    The  only  exception 
made  is  contained  in  the  18th  section,  framed  undoubtedly  upon 
the  theory  that  the  provisions  of  the  act,  unless  somewhat  restrain- 
ed, would  be  unconstitutional;  and  this  only  exempts  from  the  op- 
erations of  the  statute,  freight  coming  from  beyond  the  boundaries 
of  the  State,  and  to  be  earned  entirelv  across  or  through  it.    The 
person  who  drew  this  section  evidently  supposed  that  Congress  had 
no  power  to  regulate  that  commerce  which  consists  in  sending 
merchandise  from  other  States  into  Wisconsin,  nor  that  which  con- 
sists in  sending  products /rom  that  State  into  a  sister  State;  but 
that  Lhis  power  of  Congress  was  limited  to  the  regulation  of  such 
commerce  only  as  consists  in  sending  merchandise,  for  instance, 
from  the  city  of  New  York  entirely  across  or  through  the  Statfe  of 
Wisconsin  into  another  State.    This  legal  conception  of  the  mean- 
ing and  operation  of  a  great  constitutional  provision,  designed  to 
preserve  uniform  and  uninten-upted  commercial  intercourse  be- 
tween all  the  States  of  the  Union,  reduced  to  plain  English,  may  be 
stated  as  follows  : 

(1.)  The  State  of  Wisconsin  may  impose  any  restriction  it  pleases 
upon  the  transportation  of  merchandise  from  any  point  within 
that  State  to  another  State;  and  hence  the  State  of  New  York 
or  any  other  may  restrict  at  will  the  conveyance  of  merchandise 
from  it  to  the  State  of  Wisconsin  or  any  other. 

(2.)  So,  too,  the  State  of  Wisconsin,  whilst  it  cannot  impose, 
regulation  or  restriction  upon  the  conveyance  of  merchandise  from 
any  other  State,  entirely  throuah  and  across  its  territory,  may,  if 
such  merchandise  has  been  sent,  for  instance,  from  the  city  of  New 
York  to  a  point  within  Wisconsin,  cripple  its  progress  from  the 
moment  it  touches  that  State  until  it  reaches  its  destination  there- 
in, by  any  restriction  it  may  see  fit  to  impose;  and  so,  by  a  like  in- 
terpretation, may  the  progress  of  merchandise  which  Wisconsin 
allows  to  pass  unrestricted  from  another  State  through  its  territory 
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towards  its  destination  in  a  State  next  beyond,  be  crippled  in  the 
same  manner  by  the  legislation  of  the  latter  State. 

(3.)  The  practical  result  of  this  remarkable  interpretation  of  the 
Constitution  would  be,  that  as  to  merchandise  sent  from  one  State 
of  the  Union  to  an  adjoining  State,  the  legislatures  of  both  may 
unite  in  crippling  its  progress  by  any  legislative  restrictions  they 
see  fit  to  impose;  whilst  if  the  same  merchandise  be  sent  entirely 
across  such  adjoining  State,  the  crippling  ability  of  its  leRislatore 
is  suspended  only  to  bring  into  full  play  the  energies  for  tnat  pur- 
pose of  the  State  beyond,  within  whose  borders  the  merchandise  is 
to  be  finally  deposited;  if  indeed  the  legislation  of  the  State  from 
which  it  started,  shall  not  have  so  paralyzed  its  movement  as  to 
compel  a  halt  before  reaching  the  adjoining  State,  whose  powers 
for  mischief  being  temporarily  suspended,  permits  it  to  pass  on 
without  interruption. 

(4.)  If  it  shall  be  urged,  in  opposition  to  the  opinion  of  the  con- 
triver of  this  18th  section,  that  the  provisions  of  the  act  prescribing 
what  rates  may  be  charged  for  the  carriage  of  freight,  do  not  in 
substance  regulate  commerce  between  the  States,  because  they  pur- 
pose to  reduce  and  not  to  increase  charges  and  burdens  upon  the 
transportation  of  merchandise  from  one  State  to  another,  and  there- 
fore do  not  restrict  but  rather  encourage  such  commerce,  the  an- 
swer is 

(a,)  As  the  State  is  powerless  to  regulate  commerce  because  of 
the  exclusive  right  of  Congress  so  to  do,  and  as  the  purpose  of  all 
regulation  is  to  encourage,  not  repress  it,  any  regulation  of  it  what- 
ever, whether  for  good  or  evil,  is  a  usurpation  of  power  by  the  State. 
Of  the  manner  of  its  regulation,  Congress  is  the  exclusive  judge, 
and  that  body  might  possibly  suppose  that  to  encourage  the  con- 
struction of  railways  and  other  means  of  transportation  of  merchan- 
dise by  permitting  common  carriers  thereof  to  receive  reasonable 
rates  of  compensation  for  their  service  and  risk,  as  such,  subject  to 
their  common  law  obligations,  would  be  much  more  likely  to  pro- 
mote commerce  between  the  States  than  to  permit  the  latter  to 
prescribe  rates  so  inadequate  as  to  discourage  the  building  of  rail- 
ways altogether.    Congress  m^ht  indeed  take  a  broader  and  wiser 
view  of  the  subject  than  is  propounded  by  the  act  in  question,  and 
arrive  at  the  conclusion  that  inasmuch  as  the  railways  of  Wiscon- 
sin, and  of  the  great,  growing  and  prosperous  West,  would  never 
have  been  built  but  for  the  aid  of  capital  from  other  States  and 
from  abroad,  which  would  not  have  been  afforded  if  the  legislation 
in  question  could  have  been  foreseen,  that  such  portion  of  it  as  at- 
tempts to  regulate  commerce  by  seeming  at  first  blush  to  reduce 
rates  for  the  carriage  of  merchandise,  really  tends  but  to  cripple 
and  destroy  it. 

(  b)  It  cannot  be  justly  said,  however,  that  the  power  thus  as- 
serted by  the  State  of  Wisconsin,  which  pretends  only  to  prescribe 
rates  beyond  which  the  company  may  not  charge,  is  not  in  sub- 
stance the  exercise  of  a  power  to  regulate  the  entire  subject  of 
charges  for  the  transportation  of  merchandse  from  one  State  to  an- 
other, by  declaring  wnat  sum  may  or  may  not  be  demanded  for 
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the  carriage  of  each  one  hundred  pounds  in  weight.  If  the  legisla- 
ture may  define  a  sum  beyond  which  the  company  shall  not  charge 
for  such  a  service,  it  ma}'^  of  course  declare  what  it  fnav  charge  and 
receive,  and  consequently  the  extent  of  lien  to  be  discharged  before 
the  merchandise  is  permited  to  enter  the  borders  of  another  State. 
If  this*is  not  a  regulation  of  inter-state  commerce,  it  is  difficult  to 
find  an  illustration  of  what  is. 

(5)  The  exceptioned  contained  in  the  18th  section  but  makes  the 
unconstitiouality  of  this  act  the  more  obvious  and  striking  by  clearly 
presenting  one  of  the  very  mischiefs  which  it  was  the  purpose  of  the 
framers  of  the  constitution  to  prevent.  Thus  this  section  professes  to 
allow  the  railroad  companies  to  charge  such  rates  as  they  please  for  all 
merchandise  by  them  carried  entirely  across  Wisconsin,  for  instance 
from  Illinois  to  Minnesota  or  to  Michigan,  but  absolutely  prohibits 
them  from  charging  beyond  certain  specified  rates,  for  carrying  the 
same  merchandise  into  any  part  of  Wisconsin  from  either  of  those 
States,  or  from  any  part  of  Wisconsin  to  the  borders  of  either. 
The  effect  of  this  would  be  to  encourage  the  companies  to  charge 
exhorbitant  rates  for  the  transportation  of  merchandise,  from  New 
York,  for  instance,  or  any  other  State,  across  the  territory  of  Wis- 
consin, that  they  might  be  able  thus  to  sustain  themselves,  under 
the  ruinous  rates  of  compensation  imposed  by  the  act  for  the  car- 
riage of  the  products  of  that  State  to  the  borders  of  an  adjoining 
one,  or  such  merchandise  as  the  citizens  of  Wisconsin  might  need 
coming  into  it  from  another  State.  ' 

Let  us  suppose,  for  illustration,  these  railways  to  be  navigable 
rivers,  and  in  the  broad  and  general  sense  public  highways,  and 
that  the  State  of  Wisconsin  should  prescribe  rates  of  compensa- 
tion for  the  carriage  of  all  merchandise  thereupon  coming  from 
the  State  of  Illinois  to  some  place  within  Wisconsin,  and  of  all 
products  going  from  the  latter  State  to  Illinois,  and  should  also 
provide  that  as  to  all  merchandise  transported  from  the  latter 
btate  along  those  rivers  through  the  State  of  Wisconsin,  the  cai-ri- 
ers  thereot  might  charge  such  rates  as  they  saw  fit.  Would  not 
such  an  act  be  deemed  not  only  a  regulation  of  commerce,  but  one 
most  hostile  to  the  State  into  whose  territory  such  merchandise 
was  to  be  transported  after  passing  through  that  of  Wisconsin? 

(6.)  The  provisions  of  tne  act  which  attempt  to  prescribe  the 
compensation  to  be  charged  for  the  transportation  of  passengers 
upon  the  railways  of  the  company  within  the  State,  are  also  un- 
constitutional and  void  by  force  of  decision  of  the  Supreme  Court 
of  the  United  States,  in  Crandall  vs.  State  of  Nevada,  6  Wallace, 
p.  35.  The  doctrine  of  that  case  is  based  upon  the  theory  that 
there  can  be  no  interruption  whatever,  by  means  of  State  legisla- 
tion, of  the  free  passage  of  persons  from  one  State  to  another,  and 
throughout  each  and  all  of  the  States  of  the  Union.  If  the  power 
to  declare  what  shall  not  be  charged  involves,  as  it  necessarily  does, 
the  power  to  say  what  may  be  exacted  for  the  carriage  of  passen- 
gers, it  follows  that  the  State  of  Wisconsin  may  require  each  to 
pay,  to  use  in  substance  the  illustration  of  the  court  in  the  case 
cited,  instead  of  three  cents  a  mile,  three  dollars,  or  three  thousand 
dollars,  and  thus,  in  a  great  national  emergency,  prevent  persons 
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from  leaving  the  State  by  means  of  railways,  to  ^o  to  other  por- 
tions of  the  Union  in  aid  of  their  government.  In  support  of  the 
proDOsition  that  no  such  right  to  cripple  commerce  or  travel  exists 
in  the  States,  the  supreme  court  in  the  case  of  the  State  freight- 
tax  before  cited,  propounds  with  much  force,  in  addition  to  other 
considerations,  the  utter  absence  of  right  on  the  part  of  a  State  to 
fix  rates  of  compensation  for  the  carriage  of  freight  or  passengers, 
inasmuch  as  it  neither  owns  nor  has  an  interest  in  the  property, 
the  use  of  which  it  thus  attempts  to  control;  but  in  both  these 
cases  tliat  court  puts  its  decision  upon  high  constitutional  and  na- 
tional grounds,  and  these,  it  seems  to  me,  are  as  applicable  to  this 
case  as  to  either  of  those. 

IV. — The  provisions  of  the  act  in  question  do  not  purport  to  be, 
and  are  not  an  alteration  or  amendment  of  the  cnarter  of  the 
Chicago  &  Northwestern  Railway  Company;  but  if  executed  con- 
stitute a  legislative  confiscation  of  its  property — ^a  taking:  thereof 
for  public  use  without  compensation  therefor,  in  violation  of  ^he 
constitution  of  Wisconsin — and  a  taking  thereof  without  due  pro- 
cess of  law,  in  violation  of  the  con<*titution  of  the  United  States. 

First. — Let  us  suppose  that  there  existed  no  provision  in  the 
constitution  or  laws  of  Wisconsin  authorizing  tne  alteration  or 
amendment  of  charters;  and  that  this  act  had  nevertheless  been 
passed.     Would  it  not  be  judicially  defined  as  a  law  attempting  to 
take  propert}'  for  public  use  without  compensation;  as  one  seeking' 
to  appropriate  it  without  due  process  of  law?  Clearly  such  would 
be  the  effect  of  its  provisions,  and  by  these  it  would  1>e  defined  and 
condemned.    Looking  at  its  language  we  vainly  search  for  an  ex- 
pression showing  an  intent  to  alter  the  charter  of  any  corporation; 
but  instead  is  found  a  peremptory  prohibition,  under  heavy  penal- 
ties, against  demanding  or  receiving  greater  rates  than  those  pre- 
scribed, with  the  command  to  submit  to  that  measure  of  compensa- 
tion, until  the  commissioners  appointed  prescribe  less,  and  then,  un- 
der similar  penalties,  to  submit  to  that.    This  act  is  in  the  usual 
form  of  penal  legislation.    It  submits  nothing  for  the  approval  or 
acceptance  of  the  corporation.    It  is  unequal  and  partial  in  its 
operation,  and  therefore  should  be  condemned  as  void.    It  permits 
no  participation  by  its  directors  or  stockholders  in  fixing  compen- 
sation for  services  and  risks  as  common  carriers,  but  in  form  and 
effect  takes  from  them  not  only  the  control  and  management  of  the 
property  in  this  vital  respect,  but  actually  prescribes  rates  of  fare 
and  freight  so  low — ^so  utterly  inadequate — that  what  has  cost  its 
owners  more  than  $28,000,0(30,  is  rendered  practically  worthless; 
whilst  the  people  of  the  State,  and  others  who  use  the  road,  enjoy 
the  proceeds  of  this  legislative  plunder.    If  the  law,  instead  of  fix- 
ing rates  of  compensation  and  appointing  agents  of  the  State  to 
reduce  these  at  pleasure,  had  simply  provided  that  the  charter  of 
the  corporation  should  be  so  amended  as  to  permit  the  appointment 
by  the  legislature  of  a  majority  of  directors  not  stockholders,  who 
should  sit  as  such,  and  possess  all  the  powers  of  those  chosen  bj 
the  stockholders,  such  change  would  have  been,  in  form  at  least,  an 
alteration  of  the  charter — whether  valid  or  invalid — and  such  legis- 
lation would  have  been  eminently  just  and  respectable  when  com- 
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pared  with  that  we  are  considering;,  for  iirectors  thus  injected 
might  have  possessed  ordinaiy  intelligence  and  honesty,  and  if  so, 
-would  have  acted  in  subjection  to  these  qualifications,  and  so  acting 
would  have  informed  themselves  of  the  cost  of  operating  the  road, 
and  if  not  unduly  ambitious  of  political  advancemant  in  Wsscon- 
sin,  would,  doubtless,  have  fixed  upon  fates  less  ruinous  than  those 
adopted  by  the  statute  in  question. 

Second. — In  this  connection  it  should  be  bovne  in  mind  that  the 
power  to  alter  charters  contained  in  the  constitution  of  Wisconsin, 
was  adopted  in  connection  with  the  provisions  therein  contained, 
that  "  the  property  of  no  person  shall  be  taken  for  public  use  with- 
out just  compensation,^^  and  in  subjection  to  that  provision  in  the 
Constitution  of  the  United  States,  which  declares  that  "  no  person 
shall  be  deprived  of  property  without  due  process  of  law.    It  can- 
not be  supposed  that  the  framers  of  the  constitution  of  Wisconsin 
intended  that  the  right  reserved  to  the  legislature  to  alter  the  char- 
ters of  corporations  could  be  so  exercised  as  to  violate  either  of  the 
two  fundamental  constitutional  provisions  to  which  I  have  referred 
— adopted  for  the  protection  of  property,  in  affirmance  of  the  natu- 
ral rights  of  men.    Compared  with  these  sacred  guarantees,  that  of 
altering  or  amending  charters  was  of  trifling   importance;  and 
whenever  it  can  be  discerned  that  a  legislative  enactment,  if  en- 
forced, will  take  property  for  public  use  without  just  compensation, 
or  deprive  any  person  of  it  without  due  process  of  law,  such  pro- 
vision is  in  no  just  sense  an  alteration  of  a  charter,  and  is  never,  by 
any  construction,  to  be  deemed  such;  and  whenever  either  of  these 
wrongs  may  be  perpetrated  under  a  statute,  whatever  may  be  its 
form,  it  is  the  duty  of  courts  judicially  to  declare  it  void,  and  they 
should  struggle  to  do  this  whenever  its  enforcement  will  lead  to  the 
takinff  or  depreciation  of  property.    In  other  words,  such  a  statute 
should  be  construed  strictly,  and  brought  within  tbe  condemnation 
denounced  by  the  two  constitutional  provisions  I  have  invoked.  In 
the  language  of  Mr.  Justice  Story,  in  Wilkinson  vs.  Leland  2  Pe- 
ters, 65,  '^  The  fundamental  maxims  of  a  free  government  seem  to 
require  that  the  rights  of  personal  liberty  and  private  property 
should  be  held  sacred.    At  least  no  court  in  this  country  would  be 
warranted  in  assuming  that  the  power  to  violate  and  disregard  them 
— a  power  so  repugnant  to  the  common  principles  of  justice  and 
civil  liberty — lurked  under  any  general  grant  of  legislative  authori- 
ty, or  ought  to  be  implied  from  any  general  expressions  of  the  will 
of  the  people.    The  people  ought  not  to  be  presumed  to  part  with 
rights  so  vital  to  their  security  and  well  being,  without  very  strong 
expressions  of  such  an  intention."    "  We  know  of  no  case  in  which 
a  legislative  act  to  transfer  the  property  of  A  to  B  without  his  as- 
sent, has  ever  been  held  a  constitutional  exercise  of  legislative  pow- 
er, in  any  State  in  the  Union.    On  the  contrary,  it  has  been  con- 
stantly resisted  as  inconsistent  with  just  principles,  by  every  judi- 
cial tribunal  in  which  it  has  been  attempted  to  be  enforced.^^    And 
to  the  same  effect  is  the  language  of  the  supreme  court  of  the  State 
of  New  York,  in  Taylor  vs.  Porter,  4  Hill,  145,  where  it  is  said, 
*'  The  security  of  life,  liberty  and  property  lies  at  the  foundation  of 
the  social  compact,  and  to  say  that  this  grant  of  '  legislative  power^ 
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includes  the  right  to  attack  private  property,  is  equiv^alent  to  say- 
ing that  the  people  have  delegated  to  their  servants  the  power  of 
defeating  one  of  the  great  ends  for  vehich  the  government  was  es- 
tablished." 

It  should  be  here  added  that  the  prohibition  in  the  Constitntion 
of  the  United  States,  and  in  most  all  of  the  States,  takings  private 
property  for  public  use  without  just  compensation,  and  against  de- 
priving any  person  of  property  without  due  proce.9S  of  law^,  is  but 
declaratory  of  the  law  as  it  exists  and  was  declared  by  courts  of 
justice,  antecedent  to  any  constitutional  provision  on  the  subject, 
rumpelly  vs.  Green  Bay  Co.,  13  Wall.,  166,  all  cases  there  cited. 

And  in  view  of  this,  and  of  the  declaration  of  this  court  in  State 
Bank  of  Ohio  vs.  Koop,  16  Howard,  385,  adopting  the  language  of 
Chief-Justice  Marshal  in  6  Cranch,  135,  "  that  the  Constitution  of 
the  United  States  contains  what  may  be  deemed  a  bill  of  rig^hts  for 
the  people  of  each  State,"  it  is  clearly  the  duty  of  courts  of  justice 
so  to  apply  the  constitutional  provisions  I  have  mentioned  as  to  in- 
clude all  cases  in  which  a  State  legislature  attempts  to  deprive  a 
person  of  property  without  due  process  of  law,  irrespective  of  the 
Jorm  or  pretext  under  which  such  deprivation  is  attempted. 

Third — Is  this  attempted  by  the  statute  in  question?  It  is  well 
settled  that  where  the  property  of  a  corporation  is  private — that  is 
contributed  by  private  persons,  the  corporation  itself  is  private; 
and  it  is  also  firmly  esteblished  that  incorporated  companies  for  the 
construction  and  operation  of  railways,  by  means  of  capital  con- 
tributed by  private  persons,  are  private  corporations,  and  their 
property,  private  property.  State  Bank  of  Ohi#  vs.  Koop,  16  How- 
ard, 381;  Olcott  vs.  The  Supervisors,  16,  Wall.,  678;  People  vs. 
Batchellor,  53  N.Y.  R.,  140. 

Of  this  property  the  corporation  can  be  dpprived  only  when  it  i« 
taken  for  public  use  on  payment  of  just  compensation — and  this 
cannot  be  fixed  by  the  legislature  taking  it — or  when  the  de- 
privation is  by  due  process  of  law.  If  the  property  of  the  Chicago 
and  Northwestern  Railway  Company  will  be  taken,  if  the  act  of 
March  11,  1874,  shall  be  enforced,  such  taking  certainly  cannot  be 
justified  under  the  pretext  of  altering  its  charter;  for  we  have 
already  seen  that  authority  to  do  this  is  reserved  in  subjection  to 
the  other  two  much  more  important  constitutional  provisions,  and 
hence  the  reservation  must  read  thus:  that  the  legislature  shall 
have  power  to  alter  the  charters  of  corporations,  provided  that  in 
so  doing  they  shall  not  be  deprived  of  tneir  property.  The  ques- 
tion, therefore,  recurs:  Will  the  act  in  question,  if  executed,  work 
this  deprivation?  for  if  so,  it  is  not  the  alteration  of  a  charter,  the 
ri^ht  to  do  which  is  reserved. 

It  was  held  in  Taylor  vs.  Porter,  4  Hill,  142,  before  cited,  in  de- 
termining whether  property  had  been  taken  without  due  process 
of  law,  that  it  was  not  material  to  inquire  what  quantum  of  inter- 
est had  been  taken.  It  is  enough,  said  the  court,  that  some  inter- 
est— some  portion  of  his  estate — no  matter  how  small — has  been 
taken  from  the  owner  without  his  consent.  In  that  case  a  right 
of  way  over  land  had  been  taken  by  legislative  enactment,  leaving 
the  fee  in  possession  of  the  owner;  and  this  was  held  a  violation  of 
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that  provision  which  forbids  depriving  any  person  of  property 
without  due  process  of  law.  So  it  was  held  in  the  case  of  Pum- 
pelly  vs.  Green  Bay  Co.,  before  cited,  13  Wall,  174,  that  where  reaj 
estate  is  actually  invaded  by  superinduced  additions  of  water,  earth, 
sand,  or  other  material,  or  by  having  artificial  structures  placed  on 
it,  so  as  to  effectually  destroy  or  impair  its  usefulness,  it  is  a  taking 
within  the  meaning  of  the  constitution.  Can  it  be  doubted  that 
the  enforcement  of  the  act  in  question,  which  it  is  admitted  would 
deprive  the  company  of  all  income  or  profit  from  the  use  of  its 
property,  would  also  be  a  taking  withing  the  meaning  of  the  con- 
stitutional prohibition?  Such  a  consequence  is  utterly  distinct 
from  alteration  of  its  charter,  and  until  courts  are  ready  to  disre- 
gard all  solid  distinctions,  thev  will,  it  is  respectfully  submitted, 
determine,  that  whenever  legislative  interference  with  private  cor- 
porations deprives  them  of  property,  to  any,  even  the  least  degree, 
without  due  process  of  law,  it  is  a  violation  of  the  Constitution  of 
the  United  States  not  to  be  permitted,  and  not  the  alteration  of  a 
charter.  It  is  not  difScult  to  bear  this  distinction  in  mind,  or 
judicially  to  enforce  it.  For  what  purpose  did  the  legislatuie  of 
Wisconsin  frame  and  pass  the  act  in  question?  The  answer  is 
quite  obvious — it  was  to  take  from  the  company  its  income,  and 
bestow  it  upon  the  public — upon  those  who  should  use  the  road. 
If  it  be  said,  the  income  was  not  taken  because  never  received,  the 
answer  is,  such  might  be  the  case  if  a  person  should  be  forbidden 
by  the  legislature  to  rent  his  house  beyond  a  sum  sufficient  to  pay 
taxes  instead  of  as  heretofore  obtainining  a  rent  sufficient  to  pay 
these,  and  a  fair  interest  on  the  investment.  In  that  event  the  act 
would  not  take  his  income  literally,  but  it  would  effectually  de- 
prive him  of  it  by  giving  the  use  of  his  property  t6  another.  So 
Lre  the  corporation  is  denied  the  privilege  of  demanding  or  re- 
ceiving  any  income  whatever  from  its  railway,  or  for  services  as  a 
common  carrier,  and  is,  therefore,  as  effectually  deprived  of  its 
property  without  due  process  of  law,  as  if  the  road  and  cars  were 
forcibly  taken. 

I  submit  therefore,  that  neither  in  form  or  substance  is  the  act 
of  March  11,  1874,  an  alteration  of  the  charter  of  the  Chicago  and 
Northwestern  Railway  Company. 

V. — Under  the  reservation  contained  in  the  Constitution  of  Wis- 
consin to  alter  charters  of  incorporation,  its  legislature  had  no  au- 
thority to  prescribe  rates  of  fare  and  freight  chargeable  by  the  cor- 
poration for  services,  as  a  common  carrier;  for  the  right  to  receive 
a  reasonable  compensation  for  such  service,  whether  performed  by 
an  individual  or  corporation,  is  sacred  and  indefeasible,  reposing 
upon  foundations  more  solid  and  ancient  than  any  corporate  privi- 
leges, and  not  to  be  disturbed,  or  denied,  except  upon  express  assent 
of  the  party  performing  them,  or  by  force  of  judicial  decisions.  The 
act  we  are  now  considering  is,  it  is  believed,  the  first  legislative 
attempt  ever  made  to  fix  this  compensation  without  express  author* 
ity  in  the  charter  so  to  do  ;  and  it»it  shall  succeed  upon  the  theory 
that  it  is  in  judgment  of  law  an  alteration  of  the  charter  of  the 
Chicago  &  Northwestern  Railway  Company,  it  must  be  on  the 
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ground  that  the  right  ot  a  railway  corporation  to  receive  a  reasonable 
compensation  for  its  services  and  risk  of  a  common  carrier,  is  pure- 
ly and  exclusively  a  franchise,  derived  solely  from  the  State,   and 
not  from  the  ownership  of  the  road,  or  the  labor  of  its  officers  and 
servants,  and  therefore  that  such  right  to  compensation  may  be 
withdrawn,  or  its  measure  fixed  at  the  pleasure  of  the  legislature, 
and  if  this  right  be  simply  a  franchise  conferred  by  the  ^unty  of 
the  State,  to  be  continued,  or  changed  at  its  will,  it  necessarily  fol- 
lows that  proceeding  from  the  State  it  may^  be  appropriate,  or 
wholly  taken  away  at  will,  and  hence,  that  the  State  may  adopt 
other  modes  of  absorbing  the  income  of  the  corporation  than  that 
here  attempted;  for,  ussuming  the  correctness  of  this  monstroas 
doctrine,  it  would  be  highly  unreasonable  to  in3ist  that  the  State  is 
limited  to  but  a  single  method  of  despoilinfi:  the  stockholders  of 
corporate  property.    If  it  may  prescribe  the  limit  of  compensation 
to  be  charged,  and  that  limit,  be  as  here,  so  low  that  no  income  can 
be  derived  from  the  investment,  stockholders  are  as  effectually   de^ 
prived  of  their  property  as  they  would  be  if  permitted  to  receive  a 
reasonable  compensation  subject  to  be  immediately  taken  from  them 
and  appropriated  by  the  State.    The  injustice  of  the  proceeding 
consists  oi  depriving  the  stockholders  of  the  entire  value  of  their 
property,  and  not  in  the  mode  of  its  bestowment;  and  when  this  i& 
done,  it  is  to  them  immaterial  how  the  income  thus  taken  is  em- 
ployed.   Perhaps  the  State  of  Wisconsin,  if  it  shall  be  allowed  to 
indulge  in  this  species  of  confiscation,  may  upon  reflection  conclude 
that  it  can  make  a  better  use  of  its  "franchise"  than  is  here  at- 
tempted.   As  now  employed,  the  income — or  as  it  may  on  this. 
theory  be  called  the  franchise,  is  absorbed  in  some  small  degree  in 
the  carriage  at  insufficient  rates,  of  persons  not  citizens  of  Wiscon- 
sin, and  of  property  not  belonging  to  them.    It  would  be  equally 
agreeable  to  the  stockholders  and  bondholders  of  the  company,  if 
the  legislature  should  permit  reasonable  rates  to  be  charged,  and  as 
they  accumulated,  take  and  divide  them  fairly  among  the  traveling 
and  freight-sending  portion  of  its  citizens,  and  thus  appropriate  the 
entire  spoils  in  harmony  with  that  provision  of  the  act  which  dis- 
criminates in  favor  of  the  carriage  of  such  freights  as  constitute  the 
stjiple  products  of  Wisconsin;  (Tr,  if  thought  by  its  legislature  more 
just,  the  proceeds  of  its  altered  franchise  and  of  our  property  might 
be  paid  into  the  treasury  of  the  State. 

It  is  eminently  desirable,  before  adopting  this  theory  of  granger 
legislation,  to  discern,  if  possible,  some  plausible  ground  on  which 
to  place  the  proposition,  that  the  right  to  receive  compensation  for 
the  use  of  corporate  property,  or  the  performance  of  c(»rporate 
service,  is  a  franchise  to  be  withdrawn  or  changed  by  the  State  at 
will,  and  to  discover,  if  within  the  compass  of  human  intelligence, 
some  reason  of  at  least  apparent  solidity  why,  the  moment  private 
individuals  invest  their  money  in  railways,  their  natural  right  to 
receive  income  therefor  is,  surrendered,  and  replaced  by  this  fran- 
chise, which  the  State  may  so  mould  and  employ  as  to  divert  into 
its  own  treasury,  or  at  least  from  the  owners  of  the  property  thus 
created,  all  profit  or  hope  thereof. 
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Will  ifc  be  said,  in  support  of  this  doctrine,  that  railways  are  pul)- 
lic  highways,  and  therefore  the  property  of  the  State,  as  has  been 
urged  by  an  eminent  senator  of  Wisconsin?  If  this  be  so,  doubt- 
less the  State  may  control  such  property  without  resort  to  the  pre- 
text of  so  doing  under  the  reservation  contained  in  the  constitution. 
But  on  what  foundation  can  such  a  proposition  stand  in  a  court  of 
justice?  By  the  constitution  of  that  State  it  is  absolutely  prohib- 
ited from  contracting  any  debt  for  works  of  internal  improvement, 
and  from  being  a  party  in  carrying  the  same  on,  except  as  herein- 
after stated,  if  it  be  said  that  the  first  clause  of  this  prohibition 
would  not  be  violated  by  its  assuming  ownership  without  payment 
or  liability-  to  pay  for  the  railways  within  its  borders,  it  would 
nevertheless  violate  the  second  clause  of  the  prohibition  by  engag- 
ing in  their  management.  If  this  difficulty  could  be  obviated,  by 
force  of  what  consideration  known  to  the  law  or  morals  has  any 
such  ownership  vested  in  the  State?  It  is  true  that,  to  enable  the 
corporation  to  secure  a  small  portion  of  its  road-bed,  the  State  au- 
thorized the  exercise  of  its  right  of  eminent  domain;  but  in  dele- 
gating this  the  State  lost  notning,  and  paid  nothing,  nor  has  it 
ever  paid  or  advanced  a  farthing  towards  the  construction  of  the 
road.  To  fche  same  extent  to  which  the  company  exercised  this 
right  of  eminent  domain  it  is,  and  commonly  has  been,  employed 
by  manufacturing  companies  to  take  land  for  the  purpose  of  flow- 
ing it  with  water;  but  it  has  never,  I  believe,  been  pretended  that 
this  vested  their  property  in  the  State  granting  the  right  or  author- 
izing its  legislature  to  lix  the  price  at  which  they  should  sell  their 
manufactured  products.  If  the  granting  of  charters  be  suggested  as 
the  consideration  moving  from  tne  State,  by  force  of  which  it  may 
claim  the  property,  or  use  or  control  of  the  property  of  the  corpora- 
tions it  creates,  the  answer  is  that  railway  charters  afford  no  differ- 
ent or  better  pretext  for  this  claim  than  those  of  companies  formed  for 
banking  or  manufacturing  purposes;  and  it  is  believed  that  never 
in  the  history  of  legislation  has  an  attempt  been  made  to  fix  a  rate 
of  interest  below  that  prescribed  by  the  general  law  as  the  limit  of 
charge  by  a  banking  institution,  nor  to  fix  the  price  at  which  man- 
ufacturing companies  should  sell  to  the  public  their  wares.  The 
right  to  sell  these  at  such  prices  as  would  yield  a  fair  return  for 
capital  invested,  and  the  right  of  incorporated  banks  to  charge 
the  usual  lawful  rate  of  interest,  have  never  b^en  regarded  as  fran- 
chises bestowed  bv  the  State  and  subject  to  be  recalled  or  varied  at 
its  pleasure;  nor  have  they  ever  been  considered,  so  far  as  I  am  in- 
formed, proper  subjects  of  State  plunder  or  confiscation.  Why, 
therefore,  this  odious  and  wicked  discrimination  between  these 
several  species  of  private  corporations,  and  against  railway  com- 
panies. 

It  is  difficult  to  point  out  any  reason  why  the  same  protection 
should  not  be  afforded  to  the  stockholders  of  each  and  all  alike. 
On  what  then  is  the  discrimination  based?  Is  it  exercised  to  the 
injury  of  railway  companies  because  their  property  is  capable  of  use 
for  vast  numbers,  and  is  in  many  ways  serviceable  to  every  individ- 
ual in  the  community?    Whatever  may  be  the  pretext  for  this  as- 
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sault  upon  and  appropriation  of  their  property,  I  am  i)ersuaded  the 
law  as  declared  here  will  denounce  and  condemn  it;  and  I,  there^ 
fore,  proceed  to  state  such  reasons  as  occur  to  me,  why,  under  the 
power  reserred  to  alter  charters,  the  State  has  no  power  to  fix  the 
compensation  of  incorporated  common  carriers,  unless  expressly 
authorized  to  do  so  by  tne  charter,  and  then  not  by  virtue  of  its  ca- 
pacity as  sovereign,  but  solely  as  a  party  to  the  contract  bet^^een  it 
and  the  corporation. 

1st.  There  are  many  subjects  to  which  legislative  power  does 
not  extend,  and  among  these  may  be  mentioned  its  inability  to 
transfer  the  property  of  A  to  B,  or  to  take  the  property  of  A  for 
public  use  without  just  compensation,  which  compensation  it  is 
powerless  to  fix,  and  especially  it  has  no  authority  to  do  a  judicial 
act.  Hence  it  could  not  on  petition  adjudge  that  A  should  pay  to 
B  even  the  smallest  sum,  or  that  the  latter  should  perform  the  most 
trivial  act.  So,  too,  it  cannot  make  or  alter  contracts  between  in- 
dividuals. Its  functions  are  the  enactment,  not  the  construction 
or  execution  of  laws. 

2d.  The  ascertainment  of  what  is  a  just  and  reasonable  compen- 
sation to  be  paid  to  common  carriers  for  services  as  such«  is  a  judi- 
cial and  not  a  legislative  act,  and  the  determination  of  this  question 
must  always  be*  adjudicated  and  settled  in  a  proceeding  in  which 
the  person  for  whom  the  service  was  rendered  is  a  party.     Hence  if 
the  State  and  the  corporation  should  by  charter  fix  rates  of  com- 
pensation for  such  service,  they  would  not  bind  the  public,  for  it  ii 
the  duty  of  common  carriers — and  this  may  be  judicially  enforced — 
to  perform  all  services  as  such,  for  every  person  demanding?  them, 
for  a  reasonable  compensation,   to  be  fixed  in  case  of  dispute  by 
courts  of  justice.    The  reason  of  this  is  obvious.    A  legislative  body 
does  not  proceed  to  deliberate  inquiry,  upon  proofs  and  a  hearing  of 
the  parties;  which  is  indispensable  for  the  ascertainment  of  that 
just  measure  of  compensation  to  which  the  carrier  is  entitled,   and 
which  the  party  availing  of  the  service  ought  to  pay.   Thus,  if  the 
question  should  be  presented  to  a  court  of  justice  whether  the  rates 
charged  by  the  Chicago  and  Northwestern   Railway  Company  be- 
fore the  act  in  question,  were  reasonable,  the  judicial  mind  would 
inquire  as  to  the  amount  of  capital  invested  in  the  road  and  its 
equipment,  the  reasonable  cost  and  risk  of  operating  the  same,  the 
value  of  wear  and  te^r  of  road,  machinery,  &c.,  the  gross  annual  re- 
ceipts, and  the  probability  of  their  diminution  or  increase  in  view 
of  established  facts;  and  if  upon  a  fair  estimate  of  all  these  ele- 
ments of  calculation  it  should  appear  that,   deducting  all  expenses 
and  risk,  the  rates  charged  would  yield  but  little  if  any  more  than 
lawful  interest  to  the  stockholders  upon  their  investment,  such 
compensation  would  not  by  any  respectable  court  be  considered  un- 
reasonable or  unjust.     Such,  in  general  terms,  would  be  the  mode 
of  judicial  inquiry,  and  from  this  it  is  evident  that  as  a  legislative 
body  does  not  so  proceed  in  its  investigations,  there  is  sound  reason 
for  nolding  that  what  is  a  reasonable  and  just  compensation  to  the 
common    carrier  for    services  is  a  judicial  and  not  a  legislative 
question. 
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3d.  It  is  well  settled  that  the  charter  of  a  private,  as  distin- 
guished from  a  public,  corporation— created  for  government  pur- 
poses — constitutes  a  contract  between  it  and  the  State  creatini?  it, 
Ti^hich  could  not  be  repealed,  nor  in  any  substantial  respect  altered 
or  amended  without  consent  of  both  contracting  parties. 

The  corporation  might,  by  misuse  or  non-use  of  its  franchises, 
forfeit  them,  but  this  forfeiture  the  courts  only,  and  not  the  State 
could  adjudge.      A  charter,  with  a  right  reserved  to  the  State  to 
alter,  amend  or  repeal  it,  is  not  the  less  a  contract  between  the 
State  and  corporation  because  of  this  reservation.    When  this  is 
inserted  in  the  charter,  or  declared  in  the  public  acts  or  constitu- 
tion of  the  States  granting  it,  the  reservation  becoms  a  part  of  the 
agreement  between  the  corporation  and  the  State.    It  is  not  a  ri^ht 
to  be  exercised  as  a  part  of  the  absolute  power  of  the  State,  like 
the  exercise  of  its  rignt  of  eminent  domain,  or  its  power  to  impose 
police  regulations.     These  powers  are  exercised  for  the  general 
welfare,  and  cannot  by  the  State  be  surrendered,  and  never  could 
have  been,  to  private  persons  for  any  consideration,  however  great. 
Over  these  subjects  the  State  exercises,  and  ever  must,  absolute  au- 
thority.   They  are  sacred  trusts  for  the  benefit  of  the  entire  people 
which  it  is   powerless  to  barter  away.      Hence  all  property,  all 
franchises,  may  be  appropriated  by  the  State,  in  the  exercise  of  this 
right  of  eminent  domain,  on  making  just  compensation  therefor; 
and  without  compensation,  all  property  and  persons  must  submit 
to  the  exercise  by  the  State  of  its  power  to  impose  regulations  of 
police. 

These  observations  illustrate  how  entirely  different  are  these  two 
powers  and  their  purposes  from  a  legislative  authoritv  to  create  pri- 
vate corporations.  These  may  be  so  organized  as  to  have  perpetual 
succession  without  alteration  of  their  charters,  for  the  franchises 
t(t  them  granted  rarely  impair,  and  generally  promote  the  public 
welfare.  And  the  law  which  empowers  courts  of  justice  to  annul 
charters  when  corporations  abuse  their  franchises,  has  generally 
been  supposed  to  guard  sufficiently  against  the  evils  which  iiiight 
otherwise  flow  from  irre^alable  and  unalterable  contracts.  This 
reservation  of  the  right  of  one  of  the  contracting  parties  to  alter  or 
amend  the  contract  between  them,  is  created  by  force  of  the  con- 
tract, and  could  not  exist  but  for  the  assent  of  both  State  and  cor- 
poration thereto;  for  it  is  at  the  option  of  the  latter  whether  it  will 
or  will  not  accept  a  charter  containing  such  a  provision.  A  State 
might,  if  it  saw  fit,  authorize  the  corporators,  by  vote  of  a  majority, 
to  alter,  amend  or  put  an  end  to  their  charter,  and  in  such  case 
their  right  so  to  do  would  rest  solely  on  this  provision  of  the  con- 
tract. 

The  power  of  the  State  to  do  this  rests  upon  precisely  the  same 
foundation,  and  cannot  \ye  exercised  at  its  discretion  without  judi- 
cial control — as  it  may  impose  police  regulations,  or  exercise  the 
right  of  eminent  domain.  Justly  and  rightly  viewed,  therefore,  a 
charter  of  incorporation  which  contain;^  \\ie  reservation  we  are 
considering,  is,  in  its  entirety  a  contract,  u^^tS  p^o^i^ion  of  which, 
including  this  reservation,  is  subject  to  ^    A\c^^^  control,  and  njiust 
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be  construed  in  subjection  to  constitutional  provisions  for  the  pro- 
tection of  contracts  and  property,  and  to  the  meaning  and  purpose 
of  the  parties,  like  any  other  agreement.  When,  therefore,  courts 
have  considered  what  force  shall  be  given  to  contracts,  -w^hich  in 
conformity  to  charters  have  been  made  between  corporations  and 
third  parties,  they  have  invariably  said:  this  agreement  by  which 
the  State  may  alter  or  amend  its  contract  with  the  corporation,  so 
as  to  vary  its  corporate  rights  and  franchises,  is  made  exclusively 
between  the  two,  and  cannot  affect  persons  who  before  the  charter 
was  altered,  and  the  power  of  the  corporation  varied,  have  contract- 
ed with  itfupon  the  faith  of  its  ability  to  make  agreements  in  the 
manner  prescribed  by  that  instrument. 

4th.  It  is  therefore  to  be  considered  and  judicially  ascertained 
what  is  the  true  legal  effect  of  that  provision  by  which  the  parties 
i^reed,  when  the  charter  was  accepted,  that  the  State  mig^ht  at  any 
time  alter  it,  for  the  consequences  of  its  repeal  need  not  be  consid- 
ered, inasmuch  as  that  has  not  been  attempted,  and  is  not  likely  to 
be  by  any  legislature  of  any  State;  for  such  an  act  would  at  once 
remit  to  the  stockholders  absolute  right  to  their  property,  subject 
to  its  just  administration  and  control  by  courts  of  equity,  and  would 
by  discontinuing  the  operations  of  its  railway,  subject  the  people  of 
the  State  to  great  inconvenience  and  loss.    Hence  the  clause  au- 
thorizing the  legislature  to  repeal  charters  is  one  of  very  little  con- 
sequence to  the  stockholders  or  creditors  of  railway  corporations; 
for  it  is  a  power  which  if  exercised  would  be  quite  sure  to  inflict 
more  injury  upon  the  State  than  upon  the  corporators.     This,  and 
the  enormity  of  such  proceeding,  unless  a  case  of  flagrant  miscon- 
duct by  the  corporation,  will  always  protect  it  from  extermination; 
but  even  this,  which  would  enable  stockholders  and  creditors  to 
avail  of  their  property,  would  be  to  them  much  less  hurtful  than  such 
legislation,  under  the  guise  of  alteration,  as  we  are  here  considering. 

The  extent,  therefore,  to  which  this  power  of  alteration  by  the 
legislature  may  be  exercised  is  to  be  judicially  determined,  for  that 
body  cannot  on  pretext  of  so  doing,  violate  other  constitutional  pro- 
visions, or  the  most  sacred  rights  of  property.  A  few  illustrations 
may  not  be  inappropriate. 

Thus  if  a  banR  were  incorporated  with  such  a  reservation  in  its 
charter,  would  an  act  of  the  legislature  which  required  it  to  loan 
half  its  capital  to  the  State  without  interest,  or  at  sucli  a  rate  as  the 
State  Commissioners  to  be  appointed  by  it  might  prescribe,  consti- 
tute an  alteration  of  its  charter?  And  if  a  corporation  were  crear 
ted  subject  to  such  reservation,  having  authority  to  flow  lands  for 
the  purpose  of  securing  water-power,  and  having  authority  also  to 
operate  its  machinery  by  steam,  would  a  statute  forbidding  it  to  use 
the  power  of  water  for  that  purpose  be  regarded  as  an  alteration  or 
amendment  of  its  charter  within  the  true  meaning  of  the  reservar 
tion? 

Again,  let  us  suppose  that  the  State  of  Wisconsin  were  to  pro- 
hibit the  Chicago  and  Northwestern  Jl.  R.  Co.  from  using  the  pow- 
er of  steam  to  operate  its  road,  but  with  a  view  to  eucoun^e  tbe 
raising  of  horses,  were  to  require  that  the  road-bed  should  be  so 
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changed  that  these  animals  could  be  employed  thereon,  would  this 
in  any  sense  be  regarded  as  an  alteration  of  its  charter?  Or  sup- 
pose the  legislature  should  enact  that  its  members  might  vote  for 
directors  at  the  annual  meetings  of  the  stockholders  of  the  com- 
pany, and  that  their  vote  should  elect  a  majority  of  the  board  for 
the  management  of  its  affairs,  would  this  be  regarded  as  a  lawful 
amendment  of  the  charter,  enforceable  at  the  suit  of  the  State,  or 
by  legislators  thus  made  corporators?  Suppose  again,  that  the 
legislature  should  sppoint  three  Commissioners  to  sit  with  the 
board  of  directors  at  all  their  meetings,  exclusively  to  determine 
the  kind  of  cars  which  should  be  operated,  the  kind  of  rails  which 
should  be  used,  who  should  also  have  authority  to  appoint  master 
mechanics,  superintendents  and  conductors  of  the  road,  with  exclu- 
sive power  also  to  say  what  compensation  should  be  charged  for 
the  carriage  of  freight  and  passengers,  leaving  other  duties  such  as 
providing  moneys  to  operate  the  road,  to  pay  interest  on  bonds, 
«c.,  to  be  performed  by  directors  appointed  by  the  stockholders; 
would  such  an  injection  of  Commissioners  for  such  purposes  be  al- 
teration or  amendment  within  the  meaning  of  this  reservation? 
Suppose  again,  that  by  express  statute  these  three  Commissioners 
were  to  be  charged  with  the  exclusive  duty  of  so  fixing  rates  of 
compensation  that  they  should  produce  a  sum,  the  exact  equivalent 
of  wnat  should  be  expended  in  operating  the  road,  and  keeping  it 
and  its  cars  in  repair,  would  such  an  act  constitute  an  amendment 
or  alteration  of  the  act  of  incorporation?  But  suppose  instead  of 
this,  the  three  persons  thus  appointed  were  charged  with  the  pow- 
er of  fixing  at  their  discretion,  from  which  there  should  be  no  ap- 
peal, the  rates  of  compensation  to  be  charged,  would  this  consti- 
tute an  alteration  or  amendment  of  the  charter?  If  so,  these  per- 
sons could  without  proof  by,  or  hearing  of,  directors  or  stockhold- 
ers, utterly  destroy  at  will  the  power  of  the  corporation  to  operate 
the  road,  or  pay  bondholders  or  stockholders — ^indeed  could  totally 
destroy  their  entire  property  and  interests. 

Can  this  court  believe — can  it  judicially  declare — that  the  State 
in  making  this  reservation  believed  it  would  acquire  authority  to  do 
either  of  the  acts  supposed,  or  in  any  manner  to  take  from  corpora- 
tions the  control  or  beneficial  use  of  their  property,  and  without  do- 
ing this  or  any  such  grave  injustice,  may  not  the  reservation  in 
question  be  so  construed  as  to  confer  upon  the  State  authority  to 
make  all  needful  and  just  alterations  the  charter? 

It  is  certain  in  view  of  many  other  illustrations  which  might  be 
supposed  there  is  a  limit  to  this  power  to  alter  and  amend,  as  was 
said  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Miller  vs.  the  State,  15  Wallace,  p.  498  and  by  Chief  Justice  Shaw 
in  the  case  of  the  Commonwealth  vs.  Essex  Co.,  13  Gray,  252. 

In  the  latter  case  the  chief  justice,  after  saying  it  was  difficult  to 
define  this  limit,  suggested  that  the  rule  to  be  extracted  might  be 
that  where  under  power  in  a  charter,  rights  have  been  acquired  and 
become  vested,  no  amendment  or  alteratioj^  oi  ^^®  charter  can  take 
awa}'  the  property  or  rights  which  ' 
itimate  exercise  of  the  powers 


hich  have  hft^ntx^®  vested  under  a  leg- 
granted.      A     1  t^e  Supreme  Court  of 
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the  United  States  in  the  case  cited,  after  suggesting  the  same  limi- 
tation in  similar  language,  adds  ^*  but  it  may  he  safely  aflSrmed  that 
the  reserved  power  may  be  exercised,  and  to  almost  any  extent  to 
carry  into  effect  the  original  purposes  of  the  grant,  or  to  secare  the 
due  administration  of  its  affairs,  so  as  to  protect  the  rig^hts  of  stock- 
holders and  creditors." 

These  general  observations  are  nevertheless  sufficiently  precise 
to  furnish  a  rule  for  the  disposition  of  this  case.    There  is  a  limit      | 
to  this  reserved  right  of  one  party  to  the  contract  to  alter  it,  and 
that  limit  is  to  be  judicially  ascertained  aiid  defined.     Rig^hts  and 
property  which  have  become  vested -in  the  corporation  in  pursu- 
ance of  the  terms  of  its  charter,  cannot  be  taken  away,  nor  can  it 
be  deprived  of  the  use  thereof,  for  that  would  be  practically  taking 
the  property  itself.    Alterations  to  almost  any  extent  may  be  made 
to  carry  into  effect  the  original  purposes  of  the  grant,  or  to  secure 
the  due  administration  of  the  affairs  of  the  corporation  for  the 
security  of  creditors  and  stockholders.    These  limitations  are  in  ex- 
act harmony  with  the  intent  of  the  parties  to  the  contract.     The 
original  purpose  of  the  grant  is  to  be  effectuated  by  such  amend- 
ments as  tend  to  that  result.    No  disturbance  of  vested  rights,  no 
taking  of  the  property  of  the  corporation  acquired  in  pursuance  of 
its  charter  is  to  be  permitted,  under  pretence  of  alterations;  whilst 
changes  to  preserve  the  rights  of  stockholders  are  to  be  liberally 
allowed.    This  is  a  fair,  a  just  mode  of  construing  the  contract 
which  the  State  offered  and  which  the  corporation  accepted.    By 
the  aid  of  these  rules,  and  bearing  in  mind  that  the  State  can  only 
make  alterations  and  amendments  by  force  of  the  contract  author- 
izing them,  and  not  in  the  exercise  of  an  arbitrary  sovereign  power, 
we  snail  be  able  to  draw  lines  of  limitation  for  the  government  of 
this  case,  which  clearly  exclude  the  act  in  question. 

When  this  charter  was  granted,  there  existed  certain  fundamen- 
tal rules  for  the  protection  of  property,  founded  in  the  principles  of 
eternal  justice  and  imbedded  in  the  constitution  of  most  States,  in- 
cluding Wisconsin,  and  of  the  United  States,  which  the  parties  to 
the  charter  had  in  mind,  and  in  view  of  which  they  contracted,  and 
by  which  their  contract  is  to  be  construed  and  controlled.  Private 
property  could  only  be  taken  for  public  use,  and  then  only  upon 
making  just  compensation  to  the  owner  thereof.  Nor  could  the 
property  of  any  person  be  taken  without  due  process  of  law.  In 
view  of  these  previsions,  if  the  State  of  Wisconsin  had,  by  act  of 
its  legislature,  provided  that  the  steam-power  of  an  incorporated 
company  might  be  used  by  mechanics  or  others  at  certain  rates  of 
compensation,  such  use  would  have  been  an  appropriation  of  prop- 
erty without  due  process  of  law,  and  the  autnorizing  of  it  would 
have  been  utterly  void.  Such  too  would  have  been  the  fate  of  a 
statute  requiring  the  owners  of  any  kind  of  property  to  lease  or 
permit  others  to  use  it  without  compensation,  or  at  rates  prescribed 
by  the  legislature  or  its  agents. 

'  To  possess  the  title  to  propertv  without  the  power  to  manage  it 
control  its  use  and  the  profits  thereof,  subject  only  to  the  general 
law  of  the  land,  is  a  worthless  privilege — a  sham  of  no  value,  and 
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hence  the  fundamental  law  guarantees  not  only  title  in  the  owner, 
but  his  right,  absolutely,  to  control  and  use  his  own  property. 
When  the  charter  of  this  company  was  granted,  this  right  to  the 
management  and  use  of  property  was  well  understood  by  both  par- 
ties, and  expressly  reco&^nized  in  that  instrument.  The  stockhold- 
ers who  were  to  furnish  the  money  to  build  and  equip  the  road, 
were  by  themselves  and  by  directors  to  be  by  them  chosen,  express- 
ly authorized  to  manage  and  control  all  the  property  and  affairs  of 
the  corporation,  and  to  fix  the  rates  of  compensation  to  be  received 
for  its  use,  and  for  the  services  of  its  hired  servants.  When  this 
property  was  acquired  it  became,  to  all  intents  and  purposes,  pri- 
vate property,  subject  to  a  limited  public  use,  vested  in  the  corpo- 
ration for  the  benefit  of  the  stockholders,  and  with  this  ownership^ 
and  as  an  inseparable  attendant  upon  it,  was  the  absolute  right  to 
manage,  control  and  use  it,  subject  to  the  purposes  for  which  the 
company  was  organized;  and  to  fix  and  receive  compensation  for 
its  use.  Such  were  the  rights  at  that  time  of  all  owners  of  proper- 
ty; and  these  rights  became  inseparably  attached  to  the  property 
ot  this  corporation  the  moment  it  was  acquired,  in  pursuance  of  the 
terms  of  its  charter;  and  these  rights  thus  acquired  and  vested,  in 
the  language  of  the  Supreme  Court  of  the  United  States,  and  of 
Chief  Sustice  Shaw,  could  not  be  taken  away  or  destroyed  under  the 
reservation  in  question. 

Having  thus  presented  some  general  considerations,  for  the  pur- 
pose of  illustrating  the  nature  of  and  title  to  corporate  property, 
I  shall  attempt  to  state  with  prcsision  the  exact  conditions  under 
which  the  corporators,  when  it  has  been  acquired  in  strict  conform- 
ity with  their  charter,  are  exclusively  entitled  to  its  enjoyment  and 
control,  subject  to  no  interference  by  State  legislation. 

First — The  State  of  Wisconsin  has  contributed  nothing  towards 
constrcting,  equipping,  maintaining,  or  operating  the  roads  of  the 
Chicago*  and  Nortnwestern  Railway  Company.  It  has,  it  is  true, 
conferred  upon  the  company  the  authority  to  take  for  its  road-bed 
land  belonging  to  private  persons,  on  paying  them  full  compensa^ 
tion  therefor;  out  this  has  cost  the  State  nothing  whatever.  It  has 
also  conferred  upon  the  corporation  certain  franchises — commonly 
bestowed — one  of  which  is  expressly,  or  by  implication,  exemption 
of  the  stockholders  from  personal  liability  for  certain  debts  to  be 
contracted. 

Under  this  charter  and  in  precise  conformity  with  its  provisions, 
the  corporation  has  proceeded  to  purchase  and  acquire  real  estate 
in  fee  simple — to  build  thereon  numerous  and  costly  structures,  to 
equip  its  road  at  vast  expense,  and  all  this  with  money  furnished 
by  its  stockholders  and  bondholders.  This  property  thus  acquired, 
has  become  absolutely  vested  in  the  corporotion  for  the  benefit  of 
the  corporators,  and  should  the  legislature  of  Wisconsin  pass  an 
act  in  terms  forfeiting  to  the  State  one  dollar  of  it,  such  act  would 
be  utterly  void.  If  it  should  by  statute  declare  that  the  corpora- 
tion should  convey  to  the  State  a  single  pas^^S^^  ^^  freight  car, 
or  one  of  its  most  insignificant  depot-bui\A -t^gs^  that  provision  of  the 
constitution  which  prohibits  the  taking  o-J  ^  •  ^^\jeptoi^rty, except  by 
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due  process  of  law — that  which  prohibits  the  taking  of  private  proper- 
ty for  public  use  except  upon  making  just  compensation,  would  be 
violated;  and  so  they  would  be,  should  the  State  attempt  by  legis- 
lative enactments  to  acquire  the  transfer  for  it&  use,  or  for  the  use 
of  any  person  or  corporation,  of  such  car  or  depot-building. 

And  why  this  inviolability?  Not  because  it  is  conferred  by  the 
charter  of  incorporation,  but  because  the  company  bein^  authoriz- 
ed to  pur»;hase,  hold  and  use  property  for  its  purposes,  acquires  an 
absolute  right  thereto  as  owner,  and  thereupon  is  protected  as  such 
by  the  constitutional  provisions  referred  to. 

In  illustration  of  the  marked  distinction  existing  between  the 
ownership  b}'  a  corporation  of  its  property  thus  acquired  and  of  its 
franchises,  it  is  only  necessary  to  say  that  the  latter  beings  derived 
from  the  State  by  contract,  may  by  the  courts,  for  sufficient  cause 
be  forfeited,  :uid  may  under  certain  conditions  be  by  leg^islative 
enactment  altered  or  withdrawn;  but  neither  this  forfeiture,  al- 
teration or  withdrawal  entitles  the  State  to  acquire  title  to  or  con- 
trol over  any  portion  of  the  property  of  the  corporation.     This  to 
the  extent  of  its  full  value,  for  the  purposes  of  all  its  uses,  is  to 
be  faithfully  applied  for  the  benefit  of  stockholders  and  creditors. 
The  broad  distinction  here  noticed  between  title  to  and  enjoyment 
of  the  property  of  a  corporation*  and  of  its  franchises,  is  main- 
tained throughout  its  entire  career.    The  latter  being  derived  from 
the  State,  may  under  certain  conditions  be  resumed  by  the  State. 
The  former  is  derived  from  stockholders  who  contribute  it  on  the 
faith  that  ib  is  to  be  held  and  controlled  by  them  through  agents  of 
their  selection,  substantially  as  it  would  be  if  the  title  tnereto  were 
in  them. 

Thus  under  a  power  reserved  in  the  charter,  thai;  the  State  might 
alter  or  amend  it,  ihe  franchise  by  which  stockholders  are  exempt- 
ed from  liability  for  debts  contracted  by  the  corporation  might,  per- 
haps, as  to  subsequent  contracts,  be  changed,  so  as  to  impo^  such 
liability;  but  this  would  simply  be  a  change  in  the  contract  be- 
tween it  and  the  State,  and  tne  withdrawal  of  a  privilege  conferred 
by  the  latter.  So  also  when  the  charter  exempts  the  property  of  a 
corporation  from  taxation  by  the  State,  this  franchise,  which  it  has 
been  gravely  doubted  if  the  State  may  grant,  might  perhaps  be 
withdrawn  or  modified  under  the  reserved  authority:  but  in  these 
supposed  cases  the  State  is  modifying  the  contract  by  a  resump- 
tion of  what  it  gave  to,  or  stipulated  to  confer  upon  the  corporation, 
and  is  not  attempting  to  take  without  compensation  property  in 
which  it  never  had  an  interest.  The  right  to  alter,  amend  or  re- 
peal thus  reserved,  is,  at  the  most,  but  a  right  to  change  or  termin- 
ate the  contract  between  the  State  and  corporation,  not  a  right 
to  take  property  vested  in  the  latter  in  precise  conformity  with  its 
powers;  nor  a  right  to  confer  its  use  upon  the  State,  or  upon  any 
private  person;  and  of  course  does  not  authorize  the  State  to  take 
possession  or  control  of  it,  or  to  fix  the  rate  of  compensation  pay- 
able to  its  owner  for  its  use;  for  this  would,  at  the  pleasure  of  the 
State,  result  in  confiscation. 


I 
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Second.^Ifl  have  been  successful  in  the  argument  and  illustrations 
employed,  they  lead  to  the  conclusion  that  the  construction  and  op- 
eration of  an  agreement  by  a  corporation  when  it  accepts  its  charter, 
that  the  State  may  alter,  amend,  or  repeal  it,  is  to  be  by  the  courts 
of  justice  judicially  defined,  ascertained  and  determined;  and  is  not 
to  be  adjudged  and  enforced  at  the  arbitrary  will  of  the  legislature. 
The  State  is  a  party  to  the  agreement,  and  cannot  sit  upon  it  in 
judgment.    It  is  to  be  defined  and' judicially  enforced  in  accordance 
with    the    intent  of   parties,  so  far  as   this  can    be    ascertained 
from  the  language  employed  by  them  in  making  it.    Its  operation 
is  also  to  be  controlled,  if  this  intent  and  meaning,  or  the  language 
employed,  be  doubtful,  by  those  great  principles  which  in  most,  if 
not  all,  civilized  countries,  have  by  constitutional,  legislative  or 
judicial  authority,  been  established  for  the  protection  of  private 
property.    The  franchise  granted  by  the  State  is  the  privilege  cbn- 
lerred  upon  certain  persons  of  being  a  corporation,  and  as  such,  of 
accomplishing  the  purpose  of  its  creation,  in  which  the  public  gen- 
erally have  an  interest.    If  the  purpose  be  to  construct  and  operate 
a  railway,  stockholders  are  usually  expressly  authorized  to  manage 
by  themselves  or  by  their  directors  its  business  and  affairs;   and  to 
fix  the  rates  of  compensation  they  are  to  receive  for  the  carriage  of 
passengers  and  freights.     Such  a  provision  is,  however,  quite  un- 
necessary, for  the  franchise  to  be  a  corporation  for  such  a  purpose 
would  necessarily  imply  it  was  to  be  so  governed  by  its  stockhold- 
ers as  to  accomplish  that  purpose.     They  would  need  no  authority 
by  any  provision  of  the  charter  to  enable  them  to  control  the  prop- 
erty and  means  they  might  contribute  to  construct,  equip  and  main- 
tain the  railway,  for  their  title  to  such  property   being  derived 
from  sources  other  than  the  State,  they  would  be  protected  in  its 
use  and  control  by  the  constitutional  provisions  I  have  mentioned. 
It  is  clear,  therefore,  that  as  the  property  of  such  a  company  is  not 
acquired  from  or  by  force  of  its  contract  with  the  State,  any  alter- 
ation or  amendment  of  its  charter  could  in  no  substantial  respect 
affect  its  right  of  ownership  and  absolute  control  over  such  proper- 
ty as  had  become  vested  in  it.     It  will  hardly  be  denied,  therefore, 
tliat  as  the  control  and  beneficial  use  of  property  is  incidental  to 
ownership,  without  which  the  latter  would  be  worthless,  that  pro- 
vision of  the  charter  of  the  Chicago  and  Northwestern  Railway 
Company,  by  which  it  was  expressly  authorized  to  fix  rates  of 
compensation  for  the  carriage  of  freight  and  passengers  was  un- 
necessary';  for  without  it  this  right  would  have  been  vested  in  the 
corporation.     It  was  indeed  but  a  right  to  contract  with  those  who 
should  desire  its  services  as  a  common  carrier  for  compensation  as  such 
and  as  it  would  be  inconvenient  to  make  contracts  with  each  person 
who  should  need  such  services,  the  corporation  would  have  been  en- 
titled to  establish  its  rates  of  charge,  subject  only  to  the  legal  duty 
applicable  to  all  common  carriers,  that  its  rates  should  be  reason- 
able. 

When,  therefore,  this  corporation  was  ^*^  Jt.eAsuc\i,  itcarae  under 
subjection  to  this  obligation  imposed  by  vv^  ^Qtatvionlaw,  and  if  its 
charges  should  be  unrer.sonable,  the  pa^i.^^  ffet^^^  iWeby  \ias  his 
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judicial  remedy  before  tribunals  where  both  parties  can  be  heard  and 
the  question  decided  upon  proofs. 

Third. — The  insertion  in   the  charter  of  this  provision,  author- 
izing the  company  to  fix  rates  of  compensation,  was,  therefore,  in 
substance  inoperative  and  useless  except  to  show  the  intent  and 
meaning  of  the  parties;  for  it  conferred  no  power  which  the  com- 
pany would  not  have  enjoyed  without  it,  and  afforded  no  exemption 
whatever  from  the  common  law  liability  I  have  mentioned;  for  the 
corporation,  notwithstanding  this,  was  bound  to  carry  persons  and 
freight  at  reasonable  rates,  to  be  judicially  determined  at  the  will  of 
those  affected.     It  has  been  suggested  that  this  would  be  a  tardy, 
expensive  and  unsatisfactory  remedy.     It  is  quite  true  that  the  ex- 
ercise of  Lvnch  law  by  a  mob  is  quick  and  cheap  as  compared  with 
the  somewhat  tedious  and  expensive  modes  of  judicial  proceeding. 
But  the  latter  has  usually  been  preferred  by  just  and  thoughtful 
men,  as  it  gives  the  accused  an  opportunity  to  introduce  evidence 
and  to  be  heard  in  his  defence — the  embarrassment  of  which  a  mob 
rarely  permits.    So  in  case  at  bar,  it  is  certainly  a  more  summary, 
and  doubtless  to  some  persons  a  more  satisfactory  mode  to  fix  the 
rates  of  compensation  a  Company  may  charge  for  its  risk  and  ser- 
vice as  a  common  carrier  by  legislative  action  or  by  State  agents, 
where  only  the  popular  cry  is  heard — than  in  a  court  of  justice, 
where  the  rights  of  the  company  and  stockholders  can  be  present- 
ed and  considered. 

Fourth, — It  is,  however,  as  before  suggested,  decisive  against  the 
power  of  the  State  to  fix  or  enforce  these  rates,  that  at  the  time  the 
charter  was  granted,  the  compensation  which  common  carriers  were 
entitled  to  charge  was  a  judicial  and  not  a  legislative  question — to 
be  decided  by  courts  of  justice.    It  is  true  that  if  the  contract  be- 
tween the  State  and  the  corporation  the  former  had  been  expressly 
authorized  to  fix  these  rates,  that  power  might  have  been  exerdsed. 
But  no  such  authority  was  given,  and  indeed  by  the  very  terms  of 
the  charter  it  was  agreed  that  these  rates  should  be  fixed  by  the 
company — an  agreement,  however,  which  was  but  declaratoiy  of  a 
right  wnich,  in  its  absence,  would  have  existed  in  full  force.     With- 
out such  right,  the  property  of  the  company  would  be  substantially 
worthless;  for  whilst  men  are  willing  to  invest  in  railways,  subject 
to  the  common  law  rule,  to  be  judicially  enforced,  that  their  charges 
must  be  reasonable — a  rule  which  would,  of  course,  recognize  the 
justice  of  allowing  the  stockholders  to  receive  in  dividends  a  fair  in- 
terest upon  the  moneys  by  them  advanced — they  would  decline  so 
to  invest  at  the  peril  of  having  a  legislature  or  its  creatures,  with- 
out appeal,  without  responsibity — possibly  to  conscience,  certainly 
to  law — prescribe  rates  to  be  varied,  perhaps,  by  every  popular 
breath,  certainly  by  every  outbreak  of  popular  prejudice  and  clamor 
against  railways. 

In  view  of  the  judicial  nature  of  this  question  of  compensation 
— settled  so  to  be  by  the  law  of  the  land,  by  the  courts,  probably, 
of  every  State  in  the  Union;  by  th^  English  courts — in  view,  also, 
of  the  fact  that  when  this  corporation  was  created,  the  right  to 
control  property  and  to  fix  the  compensation  for  its  use  was  unre- 
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stricted  in  the  owner  thereof,  by  force  of  constitutional  provisions, 
and  also  upon  general  principles  of  justice  and  right;  and  in  view, 
also,  of  the  fact  that  the  parties  to  this  contract  expressly  stipulat- 
ed that  this  ri^ht  should  forever  remain  in  the  company,  can  it  be 
doubted  that  ooth  parties  intended  that  this  power  to  alter  or 
amend  should  never  be  so  employed  by  the  State  as  to  fix  these 
rates  of  compensation?  That  tne  parties  intended  to  exclude  such 
an  authority  seems  entirely  clear;  and  that,  independent  of  such 
intent,  it  could  not  be  exercised,  is  apparent  from  the  considera- 
tions before  suggested,  and  from  the  further  illustration  that  agree- 
ments between  the  company  and  persons  employing  it  as  a  com- 
mon carrier,  it  was  not  competent  for  the  legislature  to  make;  for, 
as  was  said  by  Bronson,  J.,  in  delivering  the  opinion  of  the  supreme 
court  of  the  State  of  New  York,  in  Taylor  vs.  Porter,  reported  in 
4th  Hill,  page  140,  ^^  the  power  of  making  bargains  for  individuals 
(and  a  private  corporation,  such  as  a  railway  company,  acts  as  such 
— 53  N.  Y.  Rep.  141)  has  not  been  delegated  to  any  branch  of  the 
Government,  and  if  the  title  of  a  man,  without  his  fault,  can  be 
transferred  to  another,  it  may  as  well  be  done  without  as  with  com- 
pensation."    In  further  illustration,  it  may  be  added,  that  if  the 
State  could,  as  between  it  and  the  company,  fix  rates  of  compensa- 
tioh,  these,  if  unreasonable,  would  not  be  binding  upon  third  per- 
sons employing  it,  who  might  still  insist  upon  having  the  question 
tried  and  decided  by  the  courts;  and  it  is  submitted  that  few  law- 
yers can  be  found  who  would  advise  that  to  such  an  action,  the  statute 
of  the  State  fixing  rates  of  compensation,  or  rates  fixed  by  its  com- 
missioners, could  be  pleaded  in  bar.    (See  in  this  connection,  opin- 
ion of  the  Supreme  Court  of  the  U.  S.,  in  case  of  State  Freight 
Tax,  15  Wallace.) 

To  prohibit  a  person  or  corporation  from  making  bargains  for  the 
compensation  to  be  received  for  property  owned  by  either — to  pre- 
scribe what  sum  may  be  received  therefor,  and  prohibit  the  receipt 
of  more  under  heavy  penalties,  is  certainly  depriving  such  person 
or  corporation  of  property  without  due  process  of  Taw,  for  to  de- 
prive one  of  anv  part  of  the  value  of  the  use  of  an  estate  owned  by 
bim,  18  to  deprive  him  of  property  therein. 

If,  therefore,  a  State  is  powerless,  as  it  clearly  is,  to  fix  the  prices 
a  manufacturing  company  may  receive  for  the  cloths  it  makes; 
powerless  to  fix  the  rent  a  land-owner  may  receive  for  its  property, 
is  it  not  equally  powerless  to  fix  rates  of  compensation  payable  to 
common  carriers?  And  if  in  the  two  cases  first  supposed,  such  acts 
would  be  in  violation  of  the  constitutional  provision,  which  declares 
that  no  State  shall  deprive  any  person  of  property  without  due 
process  of  law,  which  phrase  means  without  due  and  orderly  pro- 
ceedings in  a  court  of  justice,  (4th  Hill,  146-7,)  is  it  not  apparent 
that  by  no  reasonable  construction  can  the  reservation  we  are  con- 
sidering permit  a  State  to  commit  so  grave  ^^  offense  as  to  deprive 
a  corporation  of  its  property  under  a  pro.^a^t  oi  altering  or  ainend- 
ing  its  charter?     Will  not  courts  charg^^  ^itV  the  construction  of 

contracts,  empowered  to  administer  ju^^.   e    ^^"^^^^^^^  ^^  ^^^^  .^^^ 
agaijist  a  construction  which  leads  tck     ^^^alQVXWvcea  so  oppressive, 
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unjust  and  destructive  to  the  interests  of  the  Northwestern  Rail- 
way Company,  its  creditors  and  stockholders? 

Finally,  the  court  perceives  that  the  purpose  of  this  branch  of 
the  argument  is  to  establish,  that  for  various  reasons,  as  between  a 
corporation,  its  stockholders  and  the  State  of  Wisconsin,  the  latter 
cannot  so  alter  or  amend  a  charter  under  this  clause  of  reservation 
as  to  deprive  the  corporation  of  any  of  its  property  acquired  in  pur- 
suance of  its  charter  and  absolutely  owned  by  it,  or  of  the  unre- 
stricted use  and  enjoyment  thereof.  It  cannot  take  such  property 
or  the  possession  thereof — it  cannot  bestow  it  or  its  use  upon  others; 
it  cannot  direct  its  application  to  a  purpose  other  than  that  to  ac- 
complish which  the  charter  was  granted,  and  it  cannot  destroy  or 
cripple  the  ability  of  the  company  to  eflFect  this,  by  taking  throuffh 
its  legislature  or  other  agents,  such  control  of  the  property  of  tie 
company  as  deprives  it  ot  such  reasonable  compensation  for  the  use 
thereof  as  the  law  of  the  land,  administered  by  courts  of  justice, 
permits  common  carriers  to  receive.  And  I  think  it  vrill  be  found, 
that  no  respectable  court  has  ever  so  construed  this  right  to  alter  or 
amend  charters,  as  to  permit  the  State  to  overstep  the  limitations 
I  have  here  attempted  to  prescribe. 

There  are  several  cases  where  alterations  and  amendments  have 
been  adjudged  valid;  and  several  where  the  contrary  has  been  held; 
but  in  neither  of  the  former  have  the  courts  decided  that  a  State 
could  seize,  take  control  of,  or  p-escribe  the  compensation  for  the 
use  of  property  of  the  corporation,  by  it  Squired  in  pursuance  of 
its  charter,  whilst  in  every  instance  where  the  question  has  arisen, 
whether  the  State  might  do  either  of  these  acts,  the  decision  has 
been,  as  I  believe,  adverse  to  its  right. 

(1.)  I  will  briefly  call  attention  to  a  few  cases  which  may  be  re- 
lied upon  by  the  defendants: 

In  that  of  Scott  vs.  The  Supei:visors,  16  Wallace,  Mr.  Justice 
Strong,  in  delivering  the  opinion  of  a  majority  of  the  court,  used 
this  language  :  "  The  railroad  can  therefore  be  controlled  and  r^u- 
lated  by  the  State.  Its  use  can  be  defined — its  tolls  and  rates  for 
transportation  may  be  limited." 

It  is  believed  that  in  no  other  decided  case  has  such  language  or 
its,  equivalent  been  employed  by  a  court  or  by  any  judge  thereof: 
nor  was  the  question  as  to  the  authority  of  the  legislature  to  alter, 
amend  or  repeal  a  charter  in  any  aspect  of  that  case  before  the 
court,  or  necessary  to  its  decision.  The  expression  was  employed 
merely  to  illustrate  the  public  character  of  railway  corporations— 
the  only  question  in  the  case  being  whether  a  Statute  of  Wiscon- 
sin, authorizing  the  use  of  county  obligations  in  aid  of  the  construc- 
tion of  a  railwaj^  which  in  consideration  of  such  aid,  was  to  carry 
wheat  at  certain  specified  rates — the  issue  of  such  obligations  bar- 
ing been  assented  to  by  a  vote  of  the  county^-was  constitutional; 
and  a  majority'  of  the  court  held  it  was  upon  the  ground  that  State 
or  municipal  aid  might  be  granted  for  such  a  purpose. 

If  the  court  will  examine  the  cases  of  Miller  vs.  The  State,  15 
Wallace,  478;  HolyokeCo.  vs  Lyman,  15  Wallace,  560;  Tomlinson 
vs,  Jessup,  15  Wallace,  454;  Penn.  College  Cases,  13  Wallace,  209; 
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Sherman  vs.  Smith,  1  Black,  587;  Reciprocity  Bank,  22  N.  Y.,  9; 
Dodge  vs.  Wolsey,  18  Howard,  336;  14  Bourbon,  449;  10  Bourbon, 
260;  8  Bourbon,  363,  they  will  be  found  to  decide  nothing  against 
the  limitation  of  legislative  power,  as  I  have  endeavored  to  state  it. 

(2)  But  if  the  court  will  also  look  at  i?he  cases  of  Sage  vs.  Dillard, 
15  B.  Monroe,  340;  Commonwealth  vs.  Essex  Co.,  13  Gray,  239; 
Miller  vs,  Erie  R*R.  Co.,  21  Barbour,  513,  (cited  and  approved  in 
15  Wallace,  498,)  they  will  be  found  fully  to  establish  the  proposi- 
tion stated — that  under  this  reservation  the  power  to  desroy  or  im- 
pair vested  rights  of  property  cannot  be  exercised  by  the  State; 
and  indeed  the  doctrine  of  all  these  cases  is  in  substantial  harmony 
with  the  opinion  of  Chief  Justice  Shaw,  in  13  Gray,  and  the  princi- 
ples therein  laid  down  fully  support  the  view  I  have  ventured  to 
insist  upon  as  to  inviolability  of  the  right  of  the  Chicago  &  North- 
western Railroad  Company  to  control  the  property  in  it  vested,  and 
to  fix,  subject  to  the  rule  aforesaid,  the  compensation  for  its  risk 
and  services  as  a  common  carrier. 

i^t/ifA.-^Whether  the  power  to  prescribe  rates  of  compensation 
for  the  services  of  common  carriei*s  be  a  legislative  or  judicial  ques- 
tion; whether  it  is  to  be  exercised  by  the  State  as  sovereign,  or  as 
a  party  to  the  contract;  and  whether,  in  view  of  what  has  been 
urged,  the  legislature  of  Wisconsin  may  or  may  not  interpose  and 
fix  such  rates  of  compensation,  it  is  nevertheless  submitted,  that 
this  power  cannot  be  delegated  to  persons  appointed  by  the  State, 
and  hence  that  the  admitted  purpose  of  the  Railway  Commissioners, 
defendants  herein,  to  exercise  it,  is  unlawful,  and  should  be  pre- 
vented. 

VI. — For  the  purpofc;e  of  presenting  to  the  court  the  remaining, 
and  not  the  least  important,  questions  involved  in  this  case,  which 
are  that  the  act  in  question  is  utterly  void,  because  it  impairs  the 
obligations  of  contracts  entered  into  between  the  corporation,  the 
State  of  Wisconsin,  and  the  United  States — the  corporation  and 
certain  of  its  stockholders,  who  are  appellants  here,  and  also  be- 
tween the  corporation,  its  bondholders  and  mortgagees, — I  must 
refer  to  the  history  of  the  organization  of  the  Chicago  and  North- 
western Railway  Company,  which,  as  before  stated,  is  composed  of 
at  least  two  corporations  created  by  the  laws  of  Illinois,  and  of 
three  or  more  created  by  the  State  of  Wisconsin,  such  organization 
being  the  result  not  only  of  the  Statutes  of  those  two  States,  but  of 
agreements  entered  into  in  pursuance  of  and  upon  the  faith  thereof 
between  the  several  companies  thus  consolidated  and  their  stock- 
holders; and  when  we  have  traced  this  organization,  it  will  be 
found  that  we  have  to  consider  not  merely  the  relations  of  a  single 
State  to  a  corporation  of  its  creation,  but  those  of  this  consolidated 
company  to  its  stockholders,  bondholders  and  mortgagees,  their 
several  relations  to  each  other,  and  also  the  relations,  rights,  obli- 
gations and  duties  of  the  States  of  Wisconsin  and  Illinois  to  each 
and  all  of  these,  and  in  view  of  their  joint  legislation  to  each  other 
also. 

On  the  3d  June,  1856,  as  before  stated,  by  ^^  ^^  ^^  Congress,  en- 
titled "  An  act  granting  public  lands  toiVe  State  oi  Wisconsin,  to 
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aid  in  the  construction  of  railroads  in  said  State,"  and  printed  in 
volume  11,  of  the  United  States  Statutes  at  Large,  page  20,  there 
was  granted  to  the  State  of  Wisconsin  certain  alternate  sections 
or  parts  of  sections  of  land,  for  the  purpose  of  aiding  in  the  con-  i 
struction  of  a  railroad  therein  mentioned ;  and  by  the  third  section 
of  the  act,  it  was  expressly  declared  that  the  land  thereby  granted  j 
to  the  State,  should  be  subject  to  the  disposal  of  the  legislature  | 
thereof,/or  the  purposes  of  the  said  act  mentioned^  but  no  other;  nwrf 
that  the  railroads  to  be  constructed  should  remain  public  highuays 
for  the  use  of  the  Government  of  the  United  States^  free  from  tM^ 
or  other  charge  upon  the  transportation  of  property  or  troops  q^  the 
United  States. 

The  State  of  Wisconsin  accepted  these  lands  upon  the  aforesaid 
trust,  and  could  execute  it  only  by  constructing  and  maintaining 
the  railroad  as  required,  or  conveying  the  lands  to  a  corporation 
having  capacity  so  to  do,  and  thus  to  render  the  required  considera- 
tion; and  such  capacity  could  only  exist  in  a  corporation  having 
perpetual  succession  and  power  so  to^anage  its  roads  as  forever  to 
keep  them  open  and  in  working  order. 

The  State,  by  virtue  of  section  10,  article  8,  of  its  constitution, 
had  ample  authority  to  execute  the  trust  in  either  mode.  That 
section  declares  that  '*  the  State  shall  never  contract  any  debt  for 
works  of  internal  improvement,  or  be  a  party  to  carrying  on  such 
works.  But  when  grants  of  land,  or  other  property  shall  have 
been  made  to  the  State,  especially  dedicated  by  the  grant  to  partio- 
ular  works  of  internal  improvement,  the  State  may  carry  on  such 
particular  works,  and  shall  devote  thereto  the  avails  of  such  grants, 
and  may  pledge  or  appropriate  the  revenues  derived  from  said  works 
in  aid  of  their  completion." 

The  legislature  of  Wisconsin  attempted  faithfully  to  perform 
this  trust  and  duty  by  an  act  passed  under  authority  of  this  clause, 
and  approved  October  11,  1856,  entitled  '*An  act  to  execute  the 
trust  created  by  the  act  of  Congress,  entitled  'an  act  granting  pub- 
lic lands  to  the  State  of  Wisconsin  to  aid  in  the  construction  of 
railroads  in  said  State,'  approved  June  3,  1856,"  by  incorporating 
the  Wisconsin  and  Superior  Railroad  Co.,  and  granting  a  portion 
of  said  lands  thereto. 

By  the  very  title  of  this  act  the  State  professed  to  be  acting  in 
the  discharge  of  the  trust  thus  devolved  upon  it;  and  a  careful  ex- 
amination of  the  act  will  show  that  the  legislature  created  an  arti- 
ficial being,  and  endowed  it  with  ample  power  to  perform  its  duties 
in  exact  harmony  with  the  requirements  of  the  act  of  Congress 
and  of  the  aforesaid  constitiitional  provision.  The  corporation 
thus  created  was  to  have  perpetual  succession,  and  was  to  enjoy  ail 
the  rights,  powers  and  authorities,  privileges,  franchises  and  immu- 
nities necessary  and  proper  to  the  full  and  complete  po.^ession,  ex- 
ercise and  enjoyment  of  those  expressly  conferred.  Without  i^er- 
petual  succession  it  could  not  have  executed  the  trust  which  it  was 
the  duty  of  the  State  of  Wisconsin  to  effectuate. 

It  was  to  be  capable  of  contracting  and  being  contracted  with, 
for,  and  as  to  all  the  purposes  in  the  act  contained,  and  was  per- 
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petually  to  have,  use  and  enjoy,  maintain  and  operate  a  railr<^d,  be- 
ginning and  terminating  as  in  the  charter  is  declared.    It  was  ex- 
pressly declared  also  that  the  company  should  have  perpetual  right, 
power  and  authority  to  transport,  take  and  carry  property  and  per- 
sons upon  the  said  roads  by  the  force  and  power  of  steam,  or  other- 
iTvise;  and  also  to  have  the  power  and  authority  to  operate  its  said 
roads,  or  either  of  them,  in  connection  with  any  and  all  other  rail- 
roads which  might  cross,  come  up  to,  or  connect  with  such  roads  or 
either  of  them  upon  such  terms  as  should  be  muttuxlly  agreed  upon 
by  and  between  said  companies.    On  the  completion  of  said  road,  or 
any  part  of  it,  it  was  declared  that  the  company  should  be  author- 
ized and  empowered  to  demand  and  receive  such  sum  or  sums  of 
money  for  the  transportation  of  persons  and  property y  and  for  the 
storage  of  property^  as  it  should  from  time  to  time  deem  reasonable. 
Sach  lands  as  the  company  should  obtain  for  the  purpose  of  build- 
ing and  operating  its  roads,  it  had  authority  to  acquire  in  fee  sim- 
ple, absolute  and  forever;  and  it  was  expressly  invested  with  the 
title  to  the  land  and  all  and  singular  the  rights,  privileges  and  im- 
munities granted  or  conferred,  or  intended  to  oe  granted  or  conferred 
by  the  act  of  Congress;  and  was  to  be  subject  also  to  all  the  re- 
strictions, impositions,  duties  and  obligations  contained  in  such  act; 
it  beinq  expressly  declared  in  said  charter  that  the  said  lands  so 
granted  by  Congress  were  conveyed  by  the  State^  to  the  company^  in 
consideration  that  the   latter  should  comply  with  the  terms  of  the 
grant  thus  made,  and  of  the  act  of  Congress,    And  it  was  also  ex- 
pressly provided  that  all  the  affairs  and  business  of  the  company 
should  be  conducted,  managed  and  carried  on  by  a  board  of  fifteen 
directors,  who  should  be  stockholders  thereof,  and  that  such  stock- 
holders should  be  entitled  to  one  vote  for  each  and  every  share  of 
stock  held  by  them.    The  corporation  was  also  authorized  to  bor- 
row any  sum  or  sums  of  money  from  any  person  or  persons,  to 
make  notes,  bills,  bonds,  mortgages,  and  all  other  papers  or  securi- 
ties of  any  amount  or  kind,  as  might  be  deemed  expedient  by  the 
corporation,  in  consideration  of  any  loan  or  any  discharge  of  any 
liabilities  it  might  incur  in  the  construction,  repair,  equipment  or 
operating  of  the  road.    And  was  also  empowered  to  prescribe  the 
sums  for  which  each  of  the  bonds  should  be  issued,  and  the  time  or 
place,  or  places,  when  and  where  the  principal  and  interest  on  the 
same  should  be  payable,  and,  in  its  corporate  capacity,  to  make, 
execute  and  deliver  mortgage  or  mortgages,  deed  or  deeds  of  trust 
upon  the  whole  or  any  part  of  its  railroad  constructed,  or  author- 
ized to  be  constructed,  and  upon  the  lands  of  the  United  States 
granted  to  said  corporation,  and  upon  any  other  or  all  of  its  estate, 
real,  personal  or  mixed,  in  possession  or  expectancy,  and  to  confer 
upon  the  trustee  or  mortgagee  full  and  ample  power  to  enter  in  and 
upon^  and  take  possession  of  havef  use,  enjoy ^  sell  and  dispose  of  the 
whole  or  any  part  of  said  railroad,  estate    ^^^'^  personal  or  mi^ed, 
together  wit  A  the  functions  appertaining  f^  g^jcl  railroad,  and  all  cor-^ 
porate  or  other  franchises^  rights  and   ^    iijil^g^^  0/  said  railroad 
company,  ^'^ 

The  duration,  powers,  franchises  jw  \A\g«^^^Q^^  ^^  ^^^*  ^^^" 
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Eany  kave  been  thus  particularly  stated,  because  they  have  been, 
y  the  legislatures  of  Wisconsin  and  Illinois,  expressly  conferred 
upon  the  Chicago  and  Northwestern  Railway  Company,  as  now 
organized.     It  is  to  be  noted  that  the  duty  was  devolved  upon  the 
Wisconsin  and  Superior  Railroad  Company  by  act  of  Congress, 
and  the  State  of  Wisconsin,  forever  to  keep  open  the  roads  to  be 
constructed,  and  to  maintain  them  as  a  fit  and  proper  highway  for 
the  purposes  mentioned;  and  as  ac  full  consideration  foj-  the  per- 
formance of  this  duty,  there  was  vested  in  the  corporation  the  title 
to  the  land  thus  granted  in  fee  simple,  with  authority  to  sell  the 
same  at  pleasure.     From  the  performance  of  this  duty  and  obliga- 
tion, thus  contracted  by  the  corporation,  it  could  never  relieve 
itself.     Nor,  could  the  State  of  Wisconsin,  having  accepted  this 
grave  trust,  and  made  the  grant  in  conformity  therewith,  to  a  cor- 
poration of  its  own  creation,  ever  so  interfere  with  it  in  any  man- 
ner as  to  deprive  it  of  the  power  to  perform  the  contract  made  upon 
suflBcient  consideration  with  the  State,  and  which  the  State  nad 
authorized  and  required  it  to  make  with  the  government  of  the 
United  States.     To  deprive  it  of  the  necessary  means  of  perform- 
ing this  undertaking,  would  be  a  plain  violation  of  the  Constitu- 
tion of  the  United  States.    If  it  shall  be  urged  that  by  the  consti- 
tution and  laws  of  Wisconsin  its  legislature  may  alter  or  repeal 
this  act  of  incorporation,  the  answer  is:  first,  this  corporation  is 
not  subject  to  such  reservation;  and  second,  it  cannot  do  this  in 
violation  of  the  trust  it  undertook  to  perform  for  the  benefit  of  the 
United  States,  and  in  violation  of  a  contract  entered  into  by  the 
State  with  a  corporation  expressly  created  by  it  for  the  purpose  of 
performing  that  duty  to  the  United  States. 

I  have  stated  that  an  examination  of  the  charter  of  this  corpora- 
tion will  show  that  the  powers  and  duties  conferred  upon  it  were 
it  precise  harmony  with  the  duty  of  the  State  of  Wisconsin,  faith- 
fully to  execute  this  trust.  For,  to  enable  the  company  to  perform 
its  obligation  by  keeping  the  railways  it  was  to  construct,  perpetn- 
all}'  open  as  highways,  for  the  benefit  of  the  government  of  the 
United  States,  it  was  indispensable  that  it  should  have  the  power 
perpetually  to  manage  and  operate  them;  and  we  find  that  the 
company  was  to  be  absolutely  governed  by  its  board  of  directors, 
to  be  elected  by  its  stockholders,  and  might  demand  and  receive 
such  sum  or  sums  of  money  for  the  transportation  of  persons  and 
property,  and  for  the  storage  of  property  as  it  should,  from  time  to 
time,  deem  reasonable.  It  was,  moreover,  empowered  to  mortgage 
not  only  all  its  property  and  all  its  franchises  and  privileges,  but 
by  the  very  terms  of  the  act  the  mortgagees  or  trustees,  who  might 
stand  in  that  relation,  were  to  be  permitted  to  enter  into  and  upon 
the  railway  and  all  the  property  of  the  company,  —  to  enjoy  all  its 
privileges  and  franchises  which,  of  course,  would  include  the  right 
of  charging  and  receiving  such  sums  for  the  transportation  of  pas- 
sengers and  freight  as  they  should  see  fit.  And  they  were  also 
authorized  to  sell  and  dispose  of  the  whole  or  any  part  of  the  rail- 
road estate,  real,  personal  or  mixed,  together  with  the  functions  ap- 
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pertaining  to  such  railroad  and  all  corporate  or  other  franchises, 
rights  and  privileges  thereof. 

In  presenting  to  the  court  the  proposition  that  the  act  in  ques- 
tion is  void  because  it  impairs  the  obligations  of  contracts  in  viola- 
tion of  the  Constitution  of  the  United  States,  I  insist: 

That  the  State  of  Wisconsin  has,  upon  abundant  consideration, 
so  contracted  with  the  Chicago  and  Northwestern  Railway  Com- 
pany and  its  stockholders,  tnat  its  obligations  will  be  impaired, 
and  the  property  of  the  company  thereby  rendered  worthless  if  the 
act  in  question  shall  be  enforced. 

1st.  Although  a  right  is  reserved  to  the  State  to  alter  certain 
charters  of  incorporation,  it  is  under  no  obligation  ever  to  do  either, 
antJ  hence  it  maj'  perpetually  refrain  therefrom.     It  is  quite  clear 
also  that  this  privilege  of  alteration  is  entirely  consistent  with  the 
power  of  the  State  to  make  contracts  upon  a  valuable  consideration, 
as  well  with  corporations  as  with  natural  persons;  for  as  was  said 
by  this  Court  in  State  Bank  of  Ohio  vs,  Eeop,  16  Howard,  389, 
''  There  is  no  constitutional  objection  to  the  exercise  of  the  power 
to  make  a  binding  contract  by  a  State.    It  necessarily  exists  in  its 
sovereignty,  and  it  has  be^  so  held  by  all  the  courts  in  this  coun- 
try.    A  denial  of  this  is  a  denial  of  State  sovereignty.    It  takes 
from  the  State  a  power  essential  to  the  discharge  of  its  functions  as 
sovereign.    If  it  do  not  possess  this  attribute,  it  could  not  commu- 
nicate it  to  others.    There  is  no  power  possessed  by  it  more  essen- 
tial than  this.''    And  in  the  same  case  the  court  said,   "  A  contract 
between  the  State  and  individuals  is  as  obligatory  as  any  other  con- 
tract.   Until  a  State  is  lost  to  all  sense  of  justice  and  propriety, 
she  will  scrupulously  abide  by. her  contracts,  more  scrupulously 
than  she  will  exact  their  fulfilment  by  the  opposite  contracting 
party."    And  in  Fletcher  vs.  Peck,  6  Cranch  135,  Chief  Justice 
Marshall  said:  '^The  principle  asserted  is  that  one  legislature  is 
competent  to  repeal  any  act  which  a  former  le£pslature  was  compe- 
tent to  pass,  and  that  one  legislature  cannot  abridge  the  powers  of 
a  succeeding  legislature.     The  correctness  of  this  principle  so  far  as 
respects  general  legislation  can  never  be  controverted.     But  if  an 
act  be  done  under  a  law  a  succeeding  legislature  canaot  undo  it. 
When  then  a  law  is  in  its  nature  a  contract,  a  repeal  of  the  law 
cannot  divest  those  rights,  and  the  act  of  annulling  them,  if  legiti- 
mate, is  Tendered  so  by  a  power  applicable  to  every  individual  in  the 
community." 

And  in  the  same  opi/iion  he  says:  "Whatever  respect  might 
have  been  felt  for  the  State  sovereignties,  it  is  not  to  be  disguised 
that  the  framers  of  the  cons*;itutiou  viewed  with  some  apprehension 
the  violent  acts  which  might  grow  out  of  the  feelings  of  the  mo- 
ment, and  that  the  people  of  the  United  States  in  adoping  that  in- 
strument have  manifested  a  determination  to  shield  themselves  and 
their  property  from  the  effects  of  the  sudden  ^^^  strong  passions  to 
which  men  are  exposed.  The  restriction^  rvvi  the  \egVa\alive  powers 
of  the  States  are  obviously  founded  on  tl^x^  p^t^^^^^^^  ^^^  Con- 
stitution of  the  United  States  contains  ^^  ^^  ^i^  \^  ieemeA  a  bill 
of  rights  for  the  people  of  each  State.*'        mJv* 


442  REPORT  OF  RAILROAD  COMMISSIONERS. 

It  needs  no  argument  to  establish  that  a  State  may  make  a  bind- 
ing contract  with  a  corporation,  and  it  is  submittid  it  may  do  so  in 
any  form  either  within  or  outside  of  the  charter.    Thus  if  by   that 
instrument  it  should  be  stipulated  that  in  consideration  of  the  pay- 
ment of  a  certain  sum  of  money  actually  received  by  the  State,  it 
would  levy  no  taxes  upon  the  corporate  propeity  for  the  period  of 
ten  years,  or  that  in  consideration  of  a  like  exemption  a  Railway 
Company  would  during  that  period  transport  over  its  road  all  prop- 
erty of  the  State,  free  of  charge,  would  not  these  stipulations  con- 
stitute a  binding  contract,  operative  alike  upon  State  and  corpora- 
tion; and  would  the  fact  of  their  incorporation  in  charters  impair 
their  force?     We  should  not  forget  the  purpose  of  the  reservation 
in  question.    It  was  not  designed  to  relieve  the  State  from  its  obli- 
gation faithfully  to  pertbrm  contracts  founded  upon  considerations 
paid  or  which  might  be  exacted  from  corporations.    By  a  fair  and 
indeed  necessary  construction  of  the  reservation,  all  such  contracts 
must  be  excepted,  and  only  those  provisions  of  charters  be  included 
which  come  within  the  supposed  mischief  intended  to  be  remedied; 
and  I  am  sure  it  cannot  be  successfully  contended  that  any  respect- 
able State  ever  deemed  it  a  wrong  to  be  compelled  to  discharge  its 
honest  obligations,  whether  to  corporations  or  natural  persoas. 
The  design  was  to  be  relieved  from  the  doctrine  4»f  the  Dartmouth 
College  a»e,  and  not  to  he  incapacitated  from  making  contracts 
with  corporations.    Such  corporate  franchises  as  were  ordinarily 
conferred  upon  the  general  consideration  of  advantage  to  the  public, 
were  to  be  subject  to  alteration  and  withdrawal;   but  no  one  can 
justly  insist  that  a  State  which  had  for  an  adequate  sum  stipulated 
in  the  charter  of  a  corporation  that  it  should  be  exempt  from  taxa- 
tion for  the  period  of  ten  years,  could  in  violation  of  this  enforce 
payment  of  taxes  within  that  period.     Other  illustrations  of  bind- 
ing contracts  embodied  in  charters  might  be  put,  but  it  is  deemed 
unnecessary,  for  whenever  a  State  for  a  sufficient  consideration 
makes  a  contract  in  any  form  with  a  corporation,  which  if  made 
with  an  individual  would  be  binding,  such  contract  the  State  must 
perform;   and  where  the  State  has  by  contract  with  a  corporation 
of  its  creatitn  exacted  from  it  an  agreement  to  do  certain  acts  for 
third  parties  who  have  a  right  to  exact  performance  as  against  the 
corporation,  the  State  cannot  so  cripple  or  impair  the  capacity  of 
the  former  as  to  prevent  it  from  discharging  the  obligations  thus 
imposed. 

2d.  In  view  of  these  general  observations  I  now  proceed  to  call 
the  attention  of  the  court  to  facts  which  established  such  contract 
between  the  State  and  the  Chicago  and  Northwestern  Railway  Com- 
pany and  its  stockholders,  as  is  protected  by  the  Constitution  of 
the  United  States,  and  will  be  impaired  or  rendered  worthless  if 
the  act  in  question  shall  be  enforced. 

By  the  act  of  Congress  of  June  3,  1856,  before  mentioned,  there 
was  granted  to  the  otate  of  Wisconsin,  to  aid  in  the  construction 
of  railways,  certain  sections  of  land  upon  the  express  condition 
that  it  should  be  subject  to  the  disposal  of  the  legislature  thereof 
for  the  purposes  in  the  said  act  mentioned,  but  no  other;  and  the 
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railroads  to  be  constructed  should  remain  public  highways  for  the 
use  of  the  government  of  the  United  States,  free  from  toll  or  other 
charge  upon  the  transportation  of  property  or  troops  of  the  United 
States.    On  the  11th  of  October,  1858,  in  execution  of  said  trust 
the  legislature  of  Wisconsin  passed  **An  act  to  execute  the  trust 
created  by  the  act  of  (Congress,  entitled  ^An  act  granting  public 
lands  to  the  State  of  Wisconsin  to  aid  in  the  construction  of  rail- 
roads in  said  State,'  approved  June  3,  1856,  by  incorporating  the 
Superior  and  Wisconsin  Railroad  Company,  and  granting  a  portion 
of  said  lands  thereto."    In  receiving  these  lands  the  State  became 
bound  to  employ  them  for  the  purposes  mentioned  and  no  other; 
and  this  was  to  aid  in  ^he  construction  of  railroads  which  should 
remain  (of  course  forever)  public  highways  for  the  use  of  the  gov- 
ernment of  the  United  States,  free  from  toll  or  other  charge  for  the 
transportation  of  property  or  troops  to  them  belonging;  and  it  was 
expressly  declared  in  the  charter  of  the  corporation  created  to  exe- 
cute this  trust,  that  tte  lands  so  granted  by  Congress  were. conveyed 
by  the  State  to  the  company  in  consideration  that  the  latter  should 
comply  with  the  terms  so  made,  and  of  tlie  act  of  Congress.    The  cor- 
poration was  by  the  terms  of  its  charter  endowed  ^ui  power  to  per- 
form the  obligations  thus  devolved  upon  it  by  the  State,  on  condiiioii 
of  doing  whicn  it  was  to  own  and  possess  the  lands  thus  conveyed  in  fee 
simple.    To  enable  the  incorporation  to  discharge  this  duty,  it  was 
declared  to  have  perpetual  succession;  for  without  this  it  could  not 
maintain  the  railroad  as  a  perpetual  highway  for  the  use  of  the 
government,  and  it  was  moreover  expreissly  declared  that  all  the  af- 
fairs and  business  of  the  company  should  be  managed  by  a  board  of 
directors  who  should  be  stockholders  thereof;  and  among  other 
powers,  that  it  might  demand  and  receive  such  sums  for  the  trans- 
portation of  persons  and  property,  and  for  the  storage  of  property, 
as  it  should  from  time  to  time  deem  reasonable.    Other  provisions 
its  charter  contained  not  necessary  to  be  here  particularly  stated; 
but  from  what  has  been  set  forth  rt  is  quite  apparent. 

First. — That  in  exacting  from  the  corporation  its  pledge  perpet- 
ually to  maintain  its  railroad  for  the  free  use  of  the  United  States 
a&  stipulated,  as  a  consideration  for  the  conveyance  of  said  lands, 
the  State  came  under  the  most  solemn  obligation  to  the  company 
to  permit  it  to  enjoy  such  of  its  stipulated  privileges  as  would  ena- 
ble it  to  {.terform  its  contract  with  the  United  States,  and  with  the 
State  itself.  The  latter  was  bound  and  had  constitutional  power  to 
use  the  lands  it  received  for  the  construction  of  such  a  railroad  for 
such  purpose  as  was  indicated;  and  until  conveyed  to  the  company, 
they  were  held  in  trust  for  that  purpose.  When  so  conveyed,  the 
trust  and  duty  devolved  on  the  corporation,  which  undertook  in 
consideration  of  the  grant,  and  of  course  in  reliance  upon  the  stip- 
ulations in  the  charter,  which  should  enable  it  so  to  do,  faithfully 
to  execute  this  trust,  and  to  perform  the  obligation  cast  upon  it  to 
the  United  States,  failing  to  do  which  it  would  ^  responsible  for 
its  default  to  the  Government.  And  yet  ij^  t^e  tace  of  this  agree- 
ment with  the  State,  and  with  the  United,  ^^^tes,VtTaYveTe  asserted 
that  the  State  of  Wisconsin  might  at  an^     'rtvC  oS^^^ 
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charter,  and  after  the  company  should  have  disposed  of  the  lands 
granted  by  the  Government,  repeal  its  charter,  or  so  violate  its  pro- 
visions as  utterlj^  to  disable  it  from  executing  the  trust,  or  per- 
forming the  contract  it  had  assumed.  May  the  State,  by  force  ot 
the  reservation  relied  upon  in  violation  of  its  contract  ivith  the 
company,  interpose  and  fix  the  compensation  by  it  to  be  received* 
so  low  as  to  render  it  impossible  for  it  to  maintain  its  railroad  in 
conformity  with  its  obligations?  For  if  they  may  by  the  State  be 
fixed  at  all,  they  can  be  so  reduced  at  its  pleasure  as  to  effect  this 
result. 

Does  not  the  unalterable  contract  between  the  State  and  corpo- 
ration forbid  such  interference?  For  it  is  quite  clear  the  latter 
cannot  by  any  lawful  means  relieve  itself  from  payment  of  the 
consideration  due  to  the  Government  for  the  lands  thus  conveyed; 
and  this  being  so,  it  is  difficult  to  understand  why  there  should  not 
be  a  corresponding  obligation  on  the  part  of  the  State  equalh' 
binding,  not  to  take  from  the  company  its  stipulated  and  necessary 
means  oy  which  alone  it  will  l>e  enabled  to  perform  its  contract. 
If  the  act  in  question  shall  be  enforced,  this  power  of  performance 
will  be  taken  away. 

There  are  two  aspects  in  which  the  case  on  the  facts  just  pre- 
sented, may  be  viewed.  One  suggests  most  forcibly  that  by  a  valid 
contract  between  the  State  and  corporation,  the  former  agreed  that 
the  latter  should  enjoy  the  means  stipulated  by  the  charter  in  con- 
sideration of  its  performing  the  trust  which  the  State  had  assumed 
towards  the  United  States;  and  the  other  supports  with  sufficient 
force  the  proposition  that  it  could  not  have  been  the  intention  of 
either  party  to  the  charter,  that,  under  authority  to  alter  corporate 
franchises,  there  lurked  the  power  to  fix  rates  of  compensation  by 
the  State  or  its  agents. 

Second, — Beyond  this,  however,  there  is  an  objection  to  the  law 
in  question,  which,  it  is  submitted,  cannot  be  overcome.  The  cor- 
poration, was  organized  to  execute  the  trust  created  by  said  act  of 
Congress,  and  this  was  to  be  executed  by  such  instruments  as  the 
State  saw  fit  to  select  under  and  by  virtue  of  the  constitutional 
provision  above  set  forth,  which  conferred  the  necessary  authority 
for  that  particular  purpose  upon  the  State.  Thus  acting,  it  was 
the  duty  of  the  State,  and  it  had  the  power,  to  create  an  instru- 
ment having  capacity  to  execute  the  entire  trust  and  duty  assumed 
by  the  State  by  the  acceptance  of  said  lands;  and  this  could  only 
be  by  a  corporation  having  perpetual  succession  and  the  continuing 
means  of  performance,  and  all  this  the  charter  stipulated.  It  was 
not  granted  under  section  1,  article  11.  of  the  constitution,  which 
declares  that  all  general  laws,  or  special  acts  of  incorporation,  en- 
acted under  its  provisions,  may  be  altered  or  repealed  by  the  legis- 
lature at  any  time  after  their  passaee.  Could  it  have  been  the  pur- 
pose of  the  State  so  to  do  as  to  this  charter?  Was  it  not  indis- 
pensable to  the  execution  of  the  trust  that,  as  the  corporation  had 
incurred  a  permanent  and  very  onerous  duty  to  the  United  States, 
it  should  be  empowered  to  execute  it?      It  is  therefore  submitted 
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'bliat  the  State  could  neither  alter  or  repeal  either  of  the  substantial 
provisions  of  the  charter  in  question. 

Third. — Thus  far  1  have  proceeded  as  if  the  question  in  contro- 
versy was  one  simply  between  the  State  and  the  Wisconsin  and  Su- 
perior Railroad  Company,^©  all  the  rights,  duties,  obligations,  priv- 
ileges and  propeHij  of  which  the  Chicago  and  Northwestern  Bailway^ 
Company  has  succeeded.  I  now  enter  on  a  somewhat  broader  field*, 
-which  presents  new  rights  acquired  by  itself  and  its  stockholders, 
and  duties  incurred  by  the  State  towards  them,  clearly  resulting,  it 
is  submitted,  in  such  obligations  as  establish,  independent  of  the 
ground  last  stated,  a  contract  between  it  and  them  which  cannot 
be  lawfully  impaired. 

It  will  be  remembered  that  the  Chicago,  St.  Paul  and  Fond  du 
Lac  Railroad  Company  was  composed  of  two  corporations,  one  cre- 
ated by  the  laws  of  Wisconsin,  the  other  by  the  laws  of  Illinois, 
consolidated  by  agreement  among  the  several  stockholders,   who 
were  authorized  so  to  do  by  the  laws  of  those  States,  the  policy 
and  purpose  of  both  being,  by  this  joint  legislation,  to  make  a  con- 
tinuous and  connected  line  of  railroad  between  and  within  them. 
In  completing  this  consolidation,  stock  was  issued  in  the  new  com- 
pany in  exchange  for  that  of  the  old, — the  liabilities  of  the  old 
companies  were  assumed  by  the  new,  and  such  a  meager  and  ad- 
mixture of  interest  and  property  took  place,  represented  by  the  new 
stock  thus  issued,  that  it  thereafter  became  impossible  to  discrimi- 
nate between  what  had  belonged  to  the  Illinois  company  and  what 
to  the  corporation  chartered  by  Wisconsin;  and  under  these  cir- 
cumstances the  company,  as  consolidated,  was  authorized  to,  and 
doubtless  proceeded  to,  make  bonds  and  to  execute  mortgages  upon 
its  property. 

In  1857,  it  was  authorized  by  the  States  of  Wisconsin  and  Illin- 
ois, actuated  by  the  policy  aforesaid,  to  consolidate  with  the  Wis- 
consin and  Superior  Railroad  Company,  if  the  stockholders  of  both 
should  so  agree;  and  they  were  invited  so  to  do  upon  the  pledge  by 
both  States,  that  upon  so  doing  all  the  rights,  privileges  and  ad- 
vantages specified  in  the  charter  of  the  latter  company,  should  be- 
long to  and  be  enjoyed  by  the  company  thus  to  be  consolidated, 
subject  to  the  obligations  contained  in  the  charter  of  the  Wisconsin 
and  Superior  Railroad  Company^  and  in  the  aforesaid  act  of  Con- 
gress; and  such  company,  when  consolidated,  was  declared  liable 
to  pay  all  claims  and  demands  existing  against  either  company,  and 
was  subject  to  prosecution  for  non-payment  thereof.  Upon  these 
terms  and  conditions  the  stockholders  of  both  corporations  entered 
into  the  proposed  agreement  of  consolidation,  and  perfected  the 
same  under  the  name  of  the  Chicago,  St.  Paul  and  Fond  du  Lac 
Railroad  Compan}',  in  accordance  with  the  offers,  requirements  and 
pledges  of  this  joint  legislation;  and  having  so  done,  the  stockhold- 
ers of  both  surrendered  their  stock  and  accepted  in  lieu  thereof 
stock  in  the  new  company,  which  thereupon  proceeded  to  issue  its 
bonds  and  to  execute  its  mortgages  upon  the  property  of  the  con-  ^ 
solidated  company;  and  thereafter,  being  uTiaWe  to  pay  its  obliga- 
tions, by  further  joint  legislation  of  said  Sta^^^  ^^®  property  of  said 
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company  was  authorized  to  be  sold  as  one  road,  and  the  purchase!^ 
were  authorized  to  form  a  new  corporation,  with  all  the  rights,  ad- 
vantages and  obligations  of  either  and  all  of  the  corporations  which 
had  been  consolidated  into  the  Chicago,  St.  Paul  and  Fond  du  Lac 
Company. 

This  was  done,  and  a  new  corporation  organized  under  the  name 
of  the  Chicago  and  Northwestern  Rail  way  Company.  Subsequent- 
ly, and  by  the  joint  legislation  of  said  two  States  of  Wisconsin  and 
Illinois,  the  Galena  and  Chicago  Union  Railroad  Company,  char- 
tered by  the  latter  State  for  the  period  of  sixty  years  (witk  no  au- 
thority of  alteration  or  repeal  reserved,)  was  authorized  to  consoh- 
date  by  agreement  with  the  Chicago  and  Northwestern  Railway 
Company;  and  this  was  done,  and  the  stockholders  in  the  former 
amended  their  stock,  and  took  stock  in  the  company  as  consoli- 
dated; and  various  debts  due  by  the  Galena  and  Chicago  Union 
Railroad  Company  prior  thereto,  were  assumed  by  the  consolidated 
company. 

Fourth.— On  this  state  of  facts,  it  is  insisted  that  the  contracts  thus 
expressly  authorized  by  this  joint  legislation,  to  be  entered  into  be- 
tween the  stockholders  of  the  seveval  corporations  for  the  consolida- 
tion thereof,  cannot  by  either  State  be  impaired.  It  is  submitted  fchai 
when  the  stockholders  of  the  Illinois  conipany  agreed,  upon  the  invi- 
tation and  pledged  faith  of  the  State  of  Wisconsin,  to  surrender  their 
stock  and  property  in  the  Illinois  corporation,  and  take  stock  there- 
for in  the  company  to  be  consolidated,  they  did  so  upon  the  agree- 
ment by  the  State  of  Wisconsin,  that  the  franchises  and  privileges  ft 
had  stipulated  the  consolidated  company  should  enJQy,  should  not  be 
withdrawn  from  it.     The  obligation  in  favor  of  the  United  States 
was  devolved  upon  and  assumed  by  it;  but  this  was  agreed  to  be 
performed  by  the  Illinois  stockholders  and  corporations  only  upon 
the  faith  that  the  State  of  Wisconsin  would  not,  by  an  act  in  vio- 
lation of  its  pledges,  disable  the  consolidated  company  from  per- 
forming it.     So  too  the  stockholders  of  both  agreed  that  the  debts 
of  each  should  be  secured  by  mortgages  upon  the  entire  property 
of  the  consolidated  company;  and  consequently  if  by  the  legislat- 
ure of  Wisconsin  its  property  in  that  State  should  be  impaired  in 
value  or  rendered  worthless,  as  by  the  act  in  question  il  enforced 
it  will  be,  the  burden  of  maintaining  the  road  and  of  paying  cred- 
itors and  periorming  said  obligations  to  the  United  States,  will  be 
cast  upon  the  Illinois  portion  of  the  railway  to  the  manifest  injur/ 
of  its  former  stockholders — one  of  whom  is  before  the  court — who 
surrendered  their  stock  upon  the  legislative  pledge  of  Wisconsin 
that  its  stipulated  franchises  should  be  perpetual  and  remain  sub- 
stantially unaltered. 

It  is,  therefore,  submitted  that  the  several  corporators  of  Illinois 
who  were  invited  to  consolidate  with  the  Wisconsin  companies,  and 
who  did  so  in  consideration  of  the  promises  of  that  State,  are  enti- 
tled to  hold  the  stipulated  privileges  and  franchises,  and  especially 
that  the  State  cannot  be  allowed  to  fix  rates  of  compensation  in 
precise  violation  of  its  pledge,  and  thus  disable  the  consolidate<i 
company  from  performing  its  obligation  to  the  United  States.   In 
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the  language  of  this  court  in  8  Wheaton,  page  89,  "  can  the  Gov- 
ernment of  Wisconsin  fly  from  this  agreement  because  it  involves 
a  principle  which  might  be  inconvenient  to  the  State?"   If  it  shall 
be  suggested  that  possibly  the  Government  may  never  require  this, 
the  answer  is,  so  may  the  creditors  of  the  company  never  den^and 
payment  of  their  debts,  or  the  employees  of  the  company  payment 
for  their  services.    But  this  in  no  sense  meets  the  difficulty,  for  the 
corporation  has  a  right  to  insist  as  Against  the  State  and  all  others, 
upon  the  performance  of  such  stipulations  ^d  agreements  as  were 
made  in  consideration  of  the  obligations  by  it  assumed;  and  it  cer- 
tainly could  not  have  been  supposed  by  the  Illinois  corporations  or 
stockholders  when  they  merged  all  their  property  in  the  consolida- 
ted company,  and  undertook  as  an  idtegral  part  thereof,  among 
other  things,  to  construct  and  forever  maintain  a  railway  for  the 
carriage,  without  charge,  of  the  troops  and  property  of  the  United 
States,  that  the  State  of  Wisconsin  could  in  violation  of  its  pledge, 
render  the  railway  and  property  thereof  utterly  worthless,  and  thus 
cast  the  burden  of  perlbrming  this  and  other  much  more  serious 
obligations,  wholly  upon  property  which  had  been  surrendered  as 
aforesaid  by  the  Illinois  corporations  and  their  stockholders. 

Fifth. — It  may  also,  I  submit,  be  maintained  that  the  Chicago  & 
Northwestern  Railway  Company  having  derived  its  corporate  ex- 
istence by  virtue  of  the  joint  legislation  of  two  States,  its  charter 
became  a  compact  between  them,  which  neither  could  alter  with- 
out the  consent  of  the  other.  This  proposition  was  laid  down  by 
this  court  in  Perrine  vs.  Chesapeake  &  Deleware  Canal  Company, 
9th  Howard,  183,  and  is  as  applicable  to  this  case  as  to  that,  and 
indeed  more  so.  The  State  of  Illinois  has  no  reserved  authority  to 
alter  or  repeal  charters  of  corporations  by  it  authorized  to  be  con- 
solidated, and  when  by  this  joint  legislation  it  was  declared  that  the 
consolidated  corporation  should  enjoy  all  the  privileges  and  fran- 
chises previously  possessed  by  either  company,  a  great  wrong 
would  be  done  to  the  Illinois  corporations  and  stockholders  by  per- 
mitting the  State  of  Wisconsin  to  repeal,  or  so  alter  ch£u*tered 
privileges  of  the  corporation  within  that  State,  as  seriously  to  im- 
pair the  value  of  its  property  therein.  If  it  be  said  the  State  re- 
served power  to  alter  its  charter,  the  answer  is  that  even  if  it  may 
do  this,  it  is  not  compelled  to,  and  ought  not  so  to  do  in  violation 
of  its  promise,  on  the  faith  of  which  valuable  rights  were  surrend- 
ered. And  if  under  these  circumstances  a  court  of  justice  has  pow- 
er to  restrain  so  great  a  wrong,  so  palpable  a  departure  from  that 
uprightness  whicn  should  distinguish  States  as  well  as  individuals, 
it  will  not  hesitate  so  to  do. 

Sixth. — The  agreement  by  which  the  Illinois  stockholders  con- 
sented to  the  consolidation  of  their  companies,  as  before  stated,  con- 
stituted a  contract  between  them  and  the  Wisconsin  corporations 
entered  into  in  exact  conformity  with  the  laws  of  that  State,  which 
cannot  be  lawfully  impaired. 

Ist. — The  power  of  the  State  under  the  reservation  in  question, 
is  in  all  cases  limited  to  the  alteration  of  the  contract  of  charter 
as  between  the  State  and  the  corporation.    This,  and  only  this  can 
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the  State  reach.  All  contracts  previously  made  by  the  corporation 
with  third  persons  in  pursuance  of  the  charter  are  binding.  This 
is  well  settled.  Bronson  t?^.  Kinzie,  1st  Howard,  311;  McCraeken 
vs.  Hay  ward,  2d  Howard,  608;  Curraii  vs.  Arkansas,  15  Howard, 
305;  Hawthorn  vs.  Calef,  2  Wallace,  10;  Tomlinson  vs.  Jessup,  15 
Wallace,  454. 

Thus,   if  by  its  charter  the  corporation  be  authorized  to  issue 
bonds,  and  to  mortgage  its  property  and  franchises  to  secare  them, 
after  this  is  done  and  the  bonds  sold,  the  State  cannot  under  this; 
reservation  impair  the  validity  of  the  mortgages  by  enacting  that 
the  charter  should  be  so  altered  as  to  forbid  the  execution  hy  the 
company  of  such  securities.    It  might  deprive  it  of  power  to  do  so 
thereafter,  but  as  was  well  said  in  this  court  by  Chief  Justice  Mar- 
shall in  the  case  of  Fletcher  vs.  Peck:    "If  an  act  be  done  under  a 
law,  a  succeeding  legislature  cannot  undo  it."    So  also  if  a  corpora- 
tion be  expressly  authorized  to  mortgage  and  convey  to  trustees  as 
security  its  raflway  property  and  franchises,  and  ail  right  to  com- 
pensation for  the  use  thereof,  and  a  mortgage  is  made  in  precise 
conformity  with  such  authority,  a  statute  wnich  should  attempt  on 
pretext  of  altering  the  charter,  to  impair  the  validity  or  value  of  this 
security  in  the  slightest  degree,  wpuld  be  void  as  impairing  the  ob- 
ligation of  a  contract. 

2d. — It  is  very  clear  that  the  act  in  question,  if  enforced,  will  im- 
pair the  contracts  entered  into  between  the  Illinois  stockholders 
and  the  Wisconsin  corporations,  whereby  the  Chicago  and  North- 
western Railway  Conipany  was  consolidated.    These  stockholders 
were  invited  and  authorized  by  the  State  of  Wisconsin  to  surren- 
der their  stock  and  the  property  it  represented,  and  deliver  them 
to  the  company  to  be  consolidated,  upon  the  express  agreement, 
which  the  corporations  of  Wisconsin  were  authorized  to  make,  that 
the  new  corporation  to  be  formed  should  forever  thereafter  possess 
all  the  rights,  privileges  and  franchises  then  enjoyed  by  either  cor- 
poration.    At  that  time,  by  the  express  terms  of  each  of  the  char- 
ters granted  by  both  States,  and  by  force  of  natural  right  the 
stockholders  and  directors  had  power  to  fix  reasonable  rates  of  com- 
pensation for  service  of  their  companies  as  comn^on  carriers.  With- 
out ability  so  to  do,  the  property  of  neither  corporation  could  have 
had  permanent  value;  and  it  is  not  pretended  that  the  State  of  Illi- 
nois could  alter  or  repeal  either  of  trie  charters  by  it  granted.   The 
contract  was  made  between  stockholders  of  the  Illinois  company 
and  a  corporation  of  Wisconsin,  the  charter  of  which  expressly 
empowered  it  to  fix  such  compensation;  and  that  State  expressly 
promised  the  Illinois  stockholders  that  if  they  would  agree  to  con- 
solidate their  stock  and  the  property  of  their  corporations  with 
that  of  the  corporation  of  Wisconsin,  the  company  thus  formed 
should  possess  among  others  such  right.     The  contract  was  made. 
It  is  not  between  the  State  and  the  corporation,  but  between  the 
latter  and  stockholder  of  an  Illinois  corporation,  in  consideration 
of  which  valuable  rights  of  property  were  surrendered.     Can  the 
State  violate  this,  even  on  the  assumption  that  under  the  reserva- 
tion it  might,  as  between  the  corporation,  fix  rates  of  compensa- 
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tioix  for  its  services  as  a  common  carrier?  It  is  submitted  it  cannot. 
It  cannot  of  course  be  doubted  that  if  the  railways  of  the  con- 
solidated company  in  Wisconsin  be  rendered  unproductive,  and, 
therefore,  su))stantially  valueless  by  the  enforcement  of  the  legisla- 
tion in  question,  the  stock  by  the  Illinois  stockholders,  received  in 
return  for  that  surrendered,  is  impaired  in  value,  and  this  because 
tlve  consolidated  corporation  has  not  been  permitted  to  enjoy  in 
Wisconsin  the  same  rights  and  privileges  originally  enjoyed  by 
both  or  either  of  the  corporations  which  were  united  to  form  it. 
Such  impairment  of  value  would  be  the  direct  consequence  of  the 
violation  of  the  contract  authorized  by  Wisconsin,  by  which  the 
entire  consolidated  coporation  ,was  to  possess  all  the  rights,  priv- 
ileges, and  franchises  possessed  by  either  of  its  parts. 

Seventh. — I  now  call  attention  to  the  contract  entered  into  by 
express  authority  of  the  State  of  Wisconsin,  between  this  corpor- 
ation and  its  bondholders  and  trustees.    These  bonds  were  pur- 
chased upon  the  pledges  of  the  States  of  Wisconsin  and  Illinois, 
that  the  corporation  should  have  perpetual  power,  not  only  to  ope- 
rate the  roads  but  to  fix  the  rates  of  compensation  at  its  discretion,, 
subject,  of  course,  to  the  common  law  rule  to  be  judiciously  applied; 
that  its  charges  as  common  carriers  should  be  resonable.    They 
were  nogotiated  and  purchased  upon  the  faith  of  the  express  pro- 
visions in  the  charters  granted  by  these  States,  that  the  mortgage 
or  deed  of  trust  to  secure  their  payment,  authoris^ed,  according  to 
its  terms,  the  trustees  or  mortgagees  to  enter  into  the  possession  of 
the   property  of  the  railway  company,  and  of  all  franchises  and 
privileges  conferred  upon  it,  and  to  remain  in  such  possession  and 
operate  the  road,  or  to  sell  the  railway  property  and  all  its  fran- 
chises and  privileges  for  the  purpose  of  paying  the  bonds.    The 
statutes,  the  charters  containing  the  stipulations  of   both  these 
sovereign  States,  the  purchasers  had  a  right  to  rely  upon  for  the 
performance  of  those  conditions. 

The  bonds  were  sold  largely  to  capitalists  living  abroad,  at  a 
time  when  railway  securities  were  in  favor,  and  with  knowledge 
that,  up  to  that  period,  no  incident  had  occurred  in  the  history  of 
civilized  nations  where  faith,  thus  pledged,  had  been  violated;  for 
so  tender  of  corporate  privileges  ana  property  has  the  British  par- 
liament ever  been,  that  it  is  believed  there  are  but  two  cases  in 
which  such  privileges  and  property  have  ever  been  taken  away  or 
confiscated  by  legislative  action.  One  was  when  the  order  of  tem- 
plars was  suppressed  in  the  time  of  Edward  IL,  and  the  other  when 
the  religious  houses  were  suppressed  in  the  time  of  Henry  VIII. 

If  purchasers  had  been  told  whilst  negotiations  were  pending, 
that  the  State  of  Wisconsin  could  interpose  at  pleasure,  and  de- 
clare what  compensation  the  company  should  thereafter  receive  for 
carriage  of  freight  and  passeneers,  no  sale  of  the  bonds  could  have 
been  effected.  Neither  stockholders  or  bondholders  would  have 
advanced  a  dollar,  in  view  of  such  a  contingency.  Nor  will  capi- 
talists in  this  conutry  or  abroad  ever  again  advance  to  our  citizens 
moneys  in  aid  of  the  construction  of  railways,  until  the  questions 
here  raised  have  been  settled  in  favor  of  the  complainants;  so  that 
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unless  the  amount  to  be  seized  g.nd  confiscated  by  those  who  incite 
the  legislative  action  in  question,  is  so  great  that  the  State  is  will- 
ing for  the  prize  to  surrender  all  hope)  of  attracting  more  capital 
within  its  limits,  it  hardly  seems  expedient  to  make  the  effort,  to 
say  nothing  of  its  injustice.  Should  it  be  successful,  it  will  be 
fraught  with  misfortune  to  the  State  achieving  it,  and  in  its  conse- 
quences tarnish  the  reputation — not  of  that  State  only,  bat  of 
others. 

It  cannot.  I  think,  be  questioned,  that  the  contracts  under  which 
the  trustees  and  bondholders  claim,  were  made  by  express  author- 
ity of  the  State  between  the  corporation  and  third  persons,  and  be- 
long to  the  class  of  contracts  which  cannot  lawfully  be  impaired 
by  otate  legislation. 

In  view  of  the  proposition  I  am  presenting,  it  might  be  conceded 
that  the  legislature  of  Wisconsin  could  lawfully  repeal,   or  in   any 
respect  alter  the  charter  of  the  Chicago  and  Northwestern  Railway 
Company,  and  thus  utterly  annihilate  or  materially  change  its  pro- 
visions and  the  rights  of  the  corporation  thereunder.    It  might   be 
admitted  that  the  corporation  could  be  prohibited  from  hereafter  so 
mortgaging  its  property  as  to  vest  in  trustees  any  right,  except  to 
sell  its  real  and  personal  estate.    Such  an  instrument  would    be  of 
comparatively  little  value  as  a  security  to  bondholders;  for  a  sale  of 
railway  property,  no  matter  how  extensive  or  valuable  for  railway 
purposes,  would  bring   but  a  trifling  sum,   unless  the  purchaser 
could  take  with  it  and  enjoy  the  franchise  oif  operating  the  road. — 
So,  too,  it  may  be  conceded  that  the  State  might  so  alter  a  charter 
as  to  permit  a  mortgage  upon  the  entire  property  and  franchises  of 
the  corporation,  excepting  only  that  authorizing  it  to  fix  its  rates  of 
comt)ensation  for  the  carriage  of  freight  and  passengers;  but  who 
can  doubt  that  if  this  right  were  in  express  terms  reserved  to  the 
State,  the  mortgage  would  be  regarded  as  substantially  worthless 
as  a  security?    Nevertheless  there  would  in  such  case  be  no  fraud 
or  deception  practiced  upon  those  who  should  purchase  bonds  thus 
secured.    Let  us  assume,  then,  that  this  crippling  process  of  State 
legislation,  may  as  between  it  and  corporations,  be   applied  to  ex- 
isting charters,  and  the  inquiry  presents  itself,  can  the  obligation  of 
prior  contracts  entered  into  between  such  corporations  with   third 
persons,  in  precise  conformity  with  the  terms  of  their  charter,  be 
impaired  by  such  subsequent  legislation  ?    To  illustrate,  suppose 
the  State  of  Wisconsin  had,  by  the  statute  of  1874,  enacted  that  no 
part  of  the  road-bed  or  real  estate  of  the  Chicago  &   NorHi western 
Kailroad  Company  should  be  conveyed  or  sold  by   the  trustees  un- 
der the  trust  deeds  in  the  bill  mentioned,  would  not  such  a  statute 
be  utterly  void  as  to  the  complainants?    Suppose  also,  the  State  to 
have  prohibited  the  use  or  sale  by  the  trustees  of  any  of  the  fran- 
chises or  privileges  to  them  mortgaged,  but  that  these  should  revert 
to  the  State  whenever  such  default  should  be  made  in  the  payment 
of  the  bonds  or  interest,  as  by  the  terras  of  the  deeds  entitle  the 
trustees  to  enter  into  possession  of  and  use  or  sell  the   railway  and 
property  mortgaged.    Would  not  such  an  act  clearly   and  fatally 
impair  the  obligation  of  the  contract?     But  suppose,  again,  that 
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the  State  should  prohibit  to  the  corporation  the  exercise  of  the 
right  expressly  granted  to  it,  of  fixing  its  rates  of  compensation   for 
the  carrying  of  freight  and  passengei*d,  and  should  also  prohibit  the 
use  by  the  trustees  or  purchasers  of  the  property  and  franchises 
thus  mortgaged,  except  upon  condition  that  the  State  should  there- 
after fix  such  rates,  would  not  such  a  prohibition  and  condition,  so 
clof^  and  encumber  the  property  mortgaged  as  to  render  it  substan- 
tially worthless,  and  thus  seriously  impair  the  obligation  of  the 
contract — not  between  the  State  and  the  corporation,  but  between 
the  latter  and  third  parties? 

It  is  no  answer  to  this  to  suggest  that  the  legislature  having  re- 
served power  to  alter  the  charter  at  pleasure,  all  persons  dealing 
T^ith  the  company  are  bound  to  take  notice  of  this,  and  to  contract 
at  the  risk  of  having  their  contracts  with  the  corporation  impaired 
and  rendered  utterly  worthless.    If  such  a  rule  were  adopted,  cor- 
porations subject  to  such  reserved  authority  would  be  entirely  un- 
able to  induce  persons  to  contract  with  them,  for  if  the  lattjer  were 
bound  to  imagine,  before  so  doing,  that  all  remedy  against  them 
upon  contracts  might  at  any  moment  be  cut  off  by  State  legisla- 
tion, no  credit  whatever  would  be  extended  to  them.    To  illustrate, 
suppose  the  bondholders  who  bought  upon  the  faith  of  the  provis- 
ions of  the  charter  in  question,  had,  before  purchasing,  been  advised 
that  the  State  of  Wisconsin  could  at  any  time  thereafter,  deprive 
not  only  the  Company  but  the  mortgagees  and  purchasers,  of  the 
power  of  fixing  rates  of  compensation  for  the  carriage  of  freight 
and  passengers,  can  it  be  supposed  that  a  dollar  womd  have  been 
invested  in  the  bonds  which  have  been,  here  and  abroad,  so  freely 
taken  by  purchasers? 

The  law  of  the  land — based  upon  the  eternal  principles  of  justice, 
has,  however,  adopted  a  rule  of  protection  which  stamps  such  legis- 
lation as  utterly  void.  It  proceeds  upon  the  theory  that  whatever 
contracts  a  State  has  in  terms  or  by  fair  construction  of  charters 
authorized  corporations  to  make  with  third  persons,  shall,  when  so 
made,  be  protected  from  any  impairment  whatever  by  State  legisla- 
tion. It  does  not  give  force  to  the  suggestion  that  persons  con- 
tracting with  corporations,  must  at  their  peril,  take  notice  that  the 
State  having  reserved  power  to  repeal,  alter  or  amend  their  char- 
ters, may  do  so  even  to  the  destruction  of  the  rights  of  persons  pre- 
viously dealing  with  them.  It  does  not  permit  the  State,  where  a 
corporation  has  in  pursuance  of  its  charter  mortgaged  its  property 
and  franchises  to  secure  bonds  payable  at  the  expiration  of  a  y^ear, 
to  say  to  the  mortgagees,  "  you  may  take,  use  and  sell  this  property 
and  these  franchises  in  execution  of  your  trust,"  and  to  another 
mortgagee  of  the  same  property  and  franchises  under  a  mortgage 
to  secure  bonds  payable  at  the  expiration  of  two  years,  *'  you  shall 
not  avail  of  the  property  for  this  purpose,  because  under  a  reserved 
power,  authority  to  mortgage  such  franchise  and  property,  or 
either,  has  l3een  since  the  nrst  mortgage  became  due,  withdrawn 
from  the  corporation  by  an  alteration  of  its  charter."  The  law,  the 
Constitution  of  the  United  States,  forbids  this,  a^d  declares  that  all 
contracts  made  with  a  corporation  in  accord^^^^^  ^^^^  ^^®  provi- 
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sions  of  its  charter  shall  be  held  inviolate,  and  enforced  without 
the  least  impairment  by  means  of  State  legislation;  and  this  jost 
and  benign  principle  has  been  often  applied  and  enforced  by  the 
Supreme  Court  of  the  United  States.  Bronson  vs,  Einsie,  1  How- 
ard, 311;  McCracken  vs.  Hay  ward,  2d  Howard,  608;  Curran  vs,  Ar- 
kansas, 15  Howard,  305:  Hawthorne  rs.  Calef,  2  Wallace,  10;  Tom- 
linson  vs.  Jessup,  15  Wallace.  454;  Woodruff  t?s.  Trapual,  10  How- 
ard, 190;  Curran  vs,  the  State  of  Arkansas,  15  do,  304. 

It  has   been  urged  that  parties  dealing  with  corporations  are 
bound  to  take  notice  of  this  reserved  authority  to  alter  charters, 
and  to  contract  with  a  view  to  its  possible  exercise  by  the  State. 
To  this  it  might  be  answered  that  no  such  reservation  was  contain- 
ed in  the  charter  of  the  Chicago  and  ifTorthwestern  Railway  Com- 
pany; but  on  the  con  tray,  by  its  express  terms,  every  franchise 
granted  was  declared  to  be  perpetual;  and  one  of  its  stipulations 
was,  that  rates  of  compensation  should  be  fixed  by  the  corporation. 
This  charter  was  exihited  to  foreigners,  and  others  not  citizens  of 
the  State  of  Wisconsin,  who,  on  the  faith  of  its  provisions,  were  in- 
vited to,  and  did,  purchase  bonds  to  the  extent  of  many  milbons, 
entirely  ignorant,  in  fact  as  well  as  in  law,  of  this  reservation;  for 
it  is  well  settled  that  only  citizens  of,  or  persons  resident  within, 
a  State,  are  presumed  to  know  its  laws,  or  bound  to  take  notice  of 
them.^ 

But  suppose  this  were  otherwise,  of  what  were  persona  about  fo 
purchase  these  bonds,  to  take  notice?  The  charter  was  plain  and 
complete,  and  all  they  could  know  was,  that  the  legislature  of 
Wisconsin  might  possibly  alter  it,  but  in  what  respect  they  could 
neither  know  nor  guess.    Still  more  ample  franchises  might  be 
granted,  or  those  given-- one  or  more,  curtailed;  but  whether  so  as 
to  impair  the  value  of  the  security  offered,  it  was  impossible  for 
purchasers  to  imagine.    Were  they  to  assume  that  the  State,  in 
violation  of  right  and  of  all  precedent,  would  prohibit  the  corpora- 
tion from  receiving  more  than  sufficient  compensation  to  pay  oper- 
ating expenses  and  taxes?  Were  they  to  imagine  that  possibly  the 
State  might,  on  the  theory  that  the  right  to  take  compensation  for 
services  is  a  franchise,  to  be  at  pleasure  withdrawn,  take  absolute 
control  of,  and  confiscatr  the  ue  it  foses  of  the  State  or  its  people? 
Assumptions  stich  as  these  would  have  prevented  the  sale  of  a  sin- 
gle bond  in  any  market;  and  to  hold,  on  this  theory  of  notice,  that 
these  should  have  been  indulged  in,  would  be  a  disgrace  to  any 
court  of  iustice.    In  nearly,  if  not  quite  ever}'  case  where  this 
court  has  held  that  contracts,  entered  into  in  pursuance  of  existing 
laws,  cannot  be  impaired  by  subsequent  State  leerislation,  the  par- 
ties contracting  have  had  notice  of  its  power  to  after  them,  whether 
in  the  form  of  corporate  charters  or  otnerwise, — the  well  establwh- 
ed  rule  being,  that  laws  subsisting  at  the  time  and  place  of  making 
the  contract  enter  into  and  form  part  of  it,  as  if  they  were  express- 
ly referred  to,  or  incorporated  into  its  terms.    Von  Hoffman  vs. 
City  of  Quincy,  4  Wall,  550. 

Thus,  in  that  case,  the  law  of  Illinois  authorized  the  city  to  levy 
taxes  sufficient  to  pay  the  interest  on  bonds  issued  and  sold  at  the 
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time  such  law  was  in  force;  doubtless. oq  the  faith  entertained  by 
the  purchasers  that  it  would  so  continue  as  security.  They  had 
notice,  however,  that  the  State  was  xxniec  no  obligation  of  contract 
lyith  the  city  not  to  alter  or  repeal  such  law,  but  that  this  might 
be  done  at  pleasure.  The  law  was  afterwards  so  altered  or  repealed 
as  to  prohibit  the  city  from  levying  taxes  sufficient  to  pay  the  inter- 
est on  the  bonds  sold;  but  this  court  held,  notwithstanding,  that  as 
the  law  entered  into  and  formed  part  of  the  contract  between  the 
city  <»f  Quincy  and  purchasers  of  bonds,  it  could  not  be  altered  by 
the  State  to  their  prejudice,  but  must  be  enforced  for  their  benefit 
as  if  unrepealed. 

So  too  in  the  case  of  Bronson  vs.  Kinsie,  1  Howard,  297,  this 
court  held  that  where  a  mortgage  executed  upon  real  estate  in  Illi- 
nois contained  a  power  of  SEue,  that  the  rignt  of  the  mortgagee 
to  sell  the  property  for  the  most  it  would  bring,  was  wholly  unaf- 
fected by  a  statute  of  that  State  passed  after  the  mortgage  was  exe- 
cuted, which  prohibited  mortgaged  premises  from  being  sold  at  less 
than  two-thirds  of  their  appraised  value;  although  it  was  of  course 
well  known  to  the  mortgagee  that  the  State  had  power  to  enact 
such  a  law,  and  might  at  any  time  do  so. 

And  in  the  case  of  Hawthorne  vs.  Calef,  this  court  decided  the 
exact  question  now  presented.  By  the  revised  statutes  of  Maine, 
charters  of  corporations  might  be  at  any  time  altered,  amended  or 
repealed.  Subject  to  this  provision,  that  State  incorporated  a  rail- 
way company,  the  charter  of  which  provided  that  "  the  shares  of 
the  individual  stockholders  should  be  liable  for  the  debts  of  the 
corporation."  The  corporation  became  debtor  to  Hawthorne;  and 
a  few  months  thereafter  the  legislature  of  Maine  repealed  the  "indi- 
vidual liability"  clause  of  the  charter,  as  he  had  notice  might  be 
done.  This  court  nevertheless  held  the  stockholder  liable,  upon 
the  ground  that  by  implication  he  had  made  a  contract  with  Haw- 
thorne which  the  State  could  not  impair. 

Apply  the  law  as  thus  declared  here.  The  bondholders  pur- 
chased upon  the  faith  of  the  charter,  which  expressly  authorized  a 
mortgage  as  their  security  upon  the  property  and  franchises  of  the 
company:  and  the  law  as  contained  in  the  charter  became  there- 
upon embodied  into,  and  formed  part  of  the  mortgage  and  contract 
between  the  corporation  and  purchaser.  Thereafter  the  State  could 
pass  no  law  impairing  the  validity  or  value  of  the  contract  of  se- 
curity thus  taken.  It  could  alter  the  charter  as  between  it  and 
the  company,  but  this  could  not  affect  or  impair  contracts  by  it 
previously  made.  The  act  of  March  11,  1874,  if  enforced  will  seri- 
ously impair  the  value  of  this  security,  for  it  will  deprive  the  bond- 
holders of  the  very  means  of  payment  on  which  alone  they  could 
have  relied  when  purchasing  the  bonds — the  income  and  profits  of 
the  company,  and  the  right  to  fix  and  receive  the  same,  specifically 
conveyed  to  their  trustees. 

E.  W.  STOUGHTON, 
Of  Counsel  for  Appellant. 
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